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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

KIT CHECK, INC.,

Plaintiff,
Case No. 2:17-cv-01041-ALM-CMV

V.
Judge Algenon L. Marbley

HEALTH CARE LOGISTICS, INC., Magistrate Judge Chelsey M. Vascura

Defendant.

STIPULATED PROTECTIVE ORDER

Pursuant to S.D. Ohio Local Patent Ra@2.2, and by the agreement of the parties, the
Court enters the following Stipulated Protectivel@r(the “Protective Ord§ to govern the production
of any documents or information in this action.

The Court recognizes that dissloe and discovery activity erikely to arise that will
require the disclosure of tradecsets, confidential research, déy@ment, manufacturing, financial,
process, marketing, and business informatioratieer commercial information within the meaning
of Federal Rule of Civil Procedure 26(c). Goodsmaxists to protect this information from public
disclosure. In the absence of a suitable proteatnder safeguarding the confidentiality of such
information, the parties would be hamperethiair ability to poduce such information.

Accordingly, the CourORDERS that the parties shall adhere to the following:

1 DESIGNATION OF PROTECTED MATERIAL

1.1  This Order shall govern all documentdasther products afliscovery obtained by
the parties from one another, and from third paraéisnformation copied or derived therefrom, as
well as all copies, excerpts, summaries or atatipns thereof, incluthg documents produced

pursuant to requests authorized by the Federal RtlE€s/il Procedure, answers to interrogatories,
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deposition transcripts, responses to requestadonission, affidavits, declations, expert reports,
and other such material and information as magrbduced during the course of this litigation.

1.2 In connection with discovery proceedingghis action, any party or third party may
designate any non-public document, materiainformation as “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEY EYESONLY” (collectively referred to as “Protected Material”).

(@ A party may designate as “CONFIDENNL" any information, document, or
thing that the party reasonably and in goodhfdielieves to contain confidential information
within the meaning of Fed. R. \CiP. 26(c)(7) used by it in, grertaining to, its business and
that is not generally kwan, and which that party would not moally reveal to third parties or,
if disclosed, would require such thipdrties to maintain inconfidence.

(b) A party may designate as “HIGHLEONFIDENTIAL — ATTORNEY EYES
ONLY” such materials as the party reasdgabnd in good faith believes to contain
particularly sensitive technical informationlagng to research for and production of current
products; technical, businesmd research information regang future products; non-public
and highly sensitive financial information; matikg and sales information, such as marketing
plans and forecasts, customer lists, pricing ,datst data, customer orders, and customer
quotations; any pending or abandoned patent agiits, foreign or domestic; and such other
documents, information, or materials that reltédeother proprietary information that the
designating party reasonalbglieves is of such nature anodaracter that disclosure of such
information would be harmfuo the designating party.

1.3  The following information shall not be dgsiated or protected under this Protective
Order:

€)) Information that is in the public domamt the time of diclosure, including



patent file histories, publicly available priart publications, catalogs and other advertising
materials, press releases, and publicly-filed financial statements;

(b) Information that at any time is mageblic through no act of a non-designating
party;

(c) Information that the designating party has moetdertaken with diers to maintain
in confidence and that is the possession of or becomes avddao the receiving party other
than through discovernn this action, but only if the oeiving party can show by written
documentation that the information indepemitiecame into its rightful possession; or

(d) Information that is independently developed by the receiving party, as reflected
by written documentation demonstrated to beexistence prior to production by the party
claiming confidentiality.

1.4  Any documents or things @duced pursuartb a discovery requesir other written
materials exchanged by the parties (including discovery responses, letters, and briefs) that a party
desires to designate as Protdctdaterial shall be so designated by marking each page of the
document, paper or thing CONFIDENTIAL &lilGHLY CONFIDENTIAL — ATTORNEY EYES
ONLY, as appropriate, and indicating the identity of the producing pady through the use of an
identifying prefix to the document identification (Bates) number).

1.5 Inthe event a party may make availableae of its files for inspection by another
party, which files may contain norwefidential material as well as material that may be subject to
protection under this Prettive Order, with the intent thatli@ving such inspection the inspecting
party will designate certain of éhinspected documents to be copsed furnished to it, such files
need not be marked with either confidentialitysideation in advance, but shall all be treated as

HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY méerials. Only thos persons identified



in paragraph 2.2 below as permitted to vieNNGHLY CONFIDENTIAL — ATTORNEY EYES
ONLY materials may be present at any sucspecttion. When the producing party copies the
documents to furnish to the inspecting partye groducing party shall ma Protected Material
with the appropriate confidéality designation to the extemtarranted under paragraph 1.2.
1.6  Whenever a deposition involves a disclosafeProtected Material, the following
procedures shall apply:
(@  Any party may designate any portionall of a deposition as CONFIDENTIAL
or HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY by notifying the other parties on
the record during the deposition. The Court Reggoshall be asked to make the appropriate
confidentiality designation on eaglage of the transcript thabntains CONFIDENTIAL or
HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY information. At that time, all
persons not qualified to receitbat category of information shall leave the room prior to
continuation of the deposition and until thenclusion of such designated testimony; and
(b) Any party may also designate argortion or all of a deposition as
CONFIDENTIAL or HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY by notifying
the other parties separately in writing within thirty days of receipt of the transcript. In such
event, the parties shall confer as to thesimconvenient way to segregate the designated
portions of the transcript. Alinformation disclosed at a deposition and all information
contained in deposition transcripts shall be treated as HIGHLY CONFIDENTIAL -
ATTORNEY EYES ONLY fa a period of thirty days after the receipt of the transcript to
permit adequate time for review of the tramsicand notice to other counsel regarding any

designation as Protected Miaat by a designating party.



2. ACCESSTO AND USE OF PROTECTED MATERIAL

2.1 Protected Material, and all summariesgmpilations, and derivations thereof,
whether oral or written, shall be maintained anfidence, shall be used solely in the preparation,
prosecution, or trial of this #on and not for any other purposex¢ept as indicated below), and
shall be disclosed only as prded in the following paragraphs.

2.2 Information which has been designated as HIGHLY CONFIDENTIAL -
ATTORNEY EYES ONLY mg be disclosed only to:

(@ The outside attorneys of record atiteir employees o are engaged in
assisting in this action; providethat such does not include any persons participating in the
prosecution of any present or frteupatent application (includintpe reissue of any present or
future patent) that is a counterp#o or related to the patentssuit (“participating” in such
prosecution includes preparingyy reviewing patent applitans, reviewing office actions,
preparing or reviewing responsas office actions, and engaging any discussion or other
communication regarding the scopewatidity of any claims in sucpatent applications or in
the patents that are the subject of such reisgueyided that this exakion does not apply to
persons whose involvement with the prosecutionswéh patents or patent applications is
limited to administrative oversight forllang or project assignment purposes;

(b) Independent consultants or experts inrd by the party or its attorneys in
connection with this dmwn, including technical experts, mage and industry experts, patent
experts, and jury or trial consahts, together with their emplog® engaged in assisting in this
action (including mock jurors), but only subjeto the provisions oparagraph 2.4 below;
provided that such does not inclualey persons participating the prosecution of any present

or future patent applicationn@luding the reissue of any present or future patent) that is a



counterpart to or related to the patents-iit-§tparticipating” in such prosecution includes
preparing or reviewing patent applicationsyiegving office actions, @paring or reviewing
responses to office actionsydaengaging in any discussion ather communication regarding
the scope or validity of any claims in such patapplications or in the patents that are the
subject of such reissue); provided that tkisclusion does notpaly to persons whose
involvement with the prosecutiomf such patents or patergpplications is limited to
administrative oversight for billingr project assignment purposes;

(c) The Court and its personnel,

(d) Court reporters and their personnehgaged in proceedings incident to
preparation for trial oengaged in trial;

(e) Professional vendors and their employeeduing copy servicegrial graphics
services, and translation ses, engaged by counsel; and

® Any person who is indicated on the faceaoflocument to have been an author,
addressee, or copy recipient of the docunmamttye original sourcef the information.

2.3 Information that has been designateC&NFIDENTIAL may be disclosed only to:

(@) The persons identifieieh paragraph 2.2; and

(b)  Any party or employee of a party to whalisclosure is reasonably necessary for
this litigation and who has signed the “Agreemi@nBe Bound by Protective Order” in Exhibit
A.

2.4  Protected Material shall bdisclosed to consultatand experts only upon the
following terms:
(@) Prior to any disclosure, the consultanteapert shall be identified in writing to

the other parties’ counsel by name, addressl, @rporate, business other professional



affiliation or employment, together with a copytbé expert’s curriculum vitae and a list of the
expert’s litigation or consulting engaments for the past three years;

(b) Unless another party notifies the proijpgs party of any objection and that
objection is received within five business dagfter notification (by fax, by email, or by
overnight mail), the consultant or expert shiadéreafter be allowed toave access to Protected
Material pursuant to the terms armzhditions of this Protective Order;

(c) In the event of a timely objection, whicshall be made in good faith and on
reasonable grounds, the proposing ypattall refrain from disclosuref Protected Material to
the consultant or expert untildlobjection has been resolvedvibeen the parties or ruled upon
by the Court;

(d) The parties shall endeavor in good faithresolve the dispute without calling
upon the intervention of the Court. The burdearighe objecting party to seek the intervention
of the Court by appropriate motion to preclutlie proposing party frordisclosing Protected
Material to the consultant axpert. If no such motion isldd within ten business days of
receipt of the objectiorthe proposing party may disclose Raitd Material to the consultant
or expert as if no objéion had been raised; and

(e) No party shall use its right to objetd a proposed consultant or expert to
interfere with the abilityof another party to prepare foralrthrough the use of consultants and
experts.

2.5  Prior to receiving any Protected Material, g&rsons described in sections (b), (d),
or (e) of paragraph 2.2 shall be furnished wittppy of this Protective @er and shall execute a
copy of the “Agreement to be Bound by Protectivel€it attached as Exhibit A. A copy of the

signed Agreement shall be maintained by ceufe the party providing such access.



2.6 Nothing in this Protective Order shallgment any counsel atcord from utilizing
Protected Material in the examirat of any person who is reasonabllleged to be the author or
source of the Protected Materialwho is reasonably believed bave knowledge tating thereto.

In addition,

@) Parties and present employees of the parties, or employees of third parties, may
be examined as a witness at depositions and trial and may testify concerning all Protected
Material produced or designdtéy that party, or by the emplaye employer if a third party;

(b) Former employees of the parties, or fernemployees of third parties, may be
examined and may testify concerning all Protgd¢aterial produced atesignated by the party
or third party that formerly employed such perama which pertains to the period or periods of
his/her employmentral prior thereto; and

(c) Subject to the restrictions on discoyeof non-testifyingconsulting experts
provided by Rule 26(b)(4)(D) of the Federal Rulgf Civil Procedure, former experts of the
parties may be examined and may testifywosoning all Protectedaterial produced or
designated by the respective party that pertainke subject mattef his/her opinions.

2.7  Nothing in this Protective Order shall phate any party from introducing Protected
Material into evidence at any iéentiary hearing or at trial. However, if anyone intends to
introduce or refer to Protected Material at any hearing or trial, the party wishing to make the
disclosure shall first notify the pducing party and provethat party with aopportunity to object
and/or to ask the Court to takepropriate precautionary procedures (e.g., clearing the Courtroom,
sealing the record, etc.).

2.8  Nothing in this Protective Order shall bar otherwise restricany attorney from

rendering advice to his/her clients with respect i® lihgation and referring to or relying generally



upon his/her examination of Protected Materiahvpted that in renderg such advice and in
otherwise communicating with hisihelients, the attorney shall not disclose the content of such
information.

2.9 Nothing in this Protective Order shall bar otherwise restricany attorney from
participating in or rendering ade to his/her clients with respect any Patent Office proceeding
involving a prior issued patent.¢e, a reexamination proceedingf)at by law or by rule cannot
enlarge the scope of the claims whare the subject of the proceeding.

2.10 Nothing in this Protective Order shall bar otherwise restricany attorney from
submitting Protected Material to the United Statete®a& Trademark Office if it is material to
patentability, as uired under 37 CFR 1.56 seq., provided that the confidential nature of the
submitted Protected Material is protectedhe extent permissible by rule or law.

2.11 All persons in possession of Protected téiml shall exercise reasonable and
appropriate care with regard tcetbtorage, custody, and use of sinfbrmation in order to ensure
that the provisions of this Btective Order are observed ance thonfidential nature of the
information is maintained.

3. CHALLENGESTO CONFIDENTIALITY DESIGNATIONS

3.1 Any party believing that particular infoation has been improperly marked, i.e.,
that it is not in fact CONFIDENTIAL or HIGHLY CONFIDENTIAL — ATTORNEY EYES
ONLY, may challenge such desmfion at any time by raisinghe issue, in writing to the
designating party, and specifically identifyingy document identificatin (Bates) number, by
deposition page and line, or lyther appropriate specific identifier, the information whose
confidentiality status is _chalged. Within ten business dag$ receipt of such writing, the

designating party shall either rexre or reduce the designation, ospend that it has reviewed the



matter and continues to maiimtahe designation in good faith.

3.2 The parties shall emeavor in good faith to resolvena such dispute without calling
upon the intervention of the Court. the designating party maintaiits designatioand the parties
are unable to reach agreement, the challenging party may bring the issue to the Court. The party
asserting confidentiality shalhave the burden of establishing the appropriateness of the
designation, except that a party claiming thatrimi@tion designated by thehatr as confidential is
in the public domain shall have the burden of proving such public knowledge.

3.3 Challenged information shall be treated designated until ¢hresolution of the
dispute by the parties ouling by the Court.

4. FILING OF PROTECTED MATERIAL

This Protective Order does not authorizenfiliprotected materials urmdgeal. According to
the authority ofProcter & Gamble Co. v. Bankers Trust Co., 78 F.3d 219 (6th Cir. 1996), no
document may be filed with the Court under sedhauit prior permission as to each such filing,
upon motion and for good cause shown, includingelgal basis for filing under seal. Unless the
Court orders otherwisa]l sealed documents shall be fileccording to S.D. Ohio Civ. R.5.2.1.

5. TERMINATION OF LITIGATION

5.1 The obligations of this Prettive Order shall survive ¢htermination of the action
and continue to bind the parties. Within sixigys after termination of this action by judgment,
settlement, or otherwise from which no appeah be brought, each npa shall destroy all
documents containing or disclosimyotected Material of any oth@arty. Each party’s outside
litigation counsel shall have thight to retain one copy of theeadings; of motions, memoranda,
documents, and papers filed with the Court;deposition transcripts and exhibits; and of any

documents constituting work product.

-10 -



6. THIRD PARTY DISCOVERY

6.1 In the event that any third party shiaé called upon, by subpoena otherwise, to
provide or produce documents or infotioa considered CONFIDENTIAL or HIGHLY
CONFIDENTIAL — ATTORNEY EYES ONLY by suclthird party, such thd party may elect to
have its information treated in accordance with the terms of this Protective Order by so notifying
counsel for all parties in writg. Upon service of such noticgych third party may designate
documents and information as CONFIDENTIAL HIGHLY CONFIDENTIAL — ATTORNEY
EYES ONLY in the manner set forth in this Protective Order, and such party’s designated
information shall be protected in the samennex as that of the p#es to this action.

7. INADVERTENT DISCLOSURE

7.1 If a party inadvertently disases any document or thing containing information that
it deems CONFIDENTIAL or HIGHLY CONFIBENTIAL — ATTORNEY EYES ONLY without
designating it pursuant to this Reotive Order, the disclosing party shall promptly upon discovery
of such inadvertent disclosure inform the reog party in writing, forwarding a replacement copy
of the inadvertently disclosed material properharked with the appropriate confidentiality
designation. The receiving partyashthereafter treat the informati as if it had been properly
marked from the outset and shalbke a reasonable effort tarieve and destroy the unmarked
version of the inadvertently disclosed materiBlisclosure by the receiving party to unauthorized
persons before being notified of the inadvertestldsure shall not constitute a violation of this
Protective Order. Nothing in this Protectiv@der shall preclude the receiving party from
challenging the confidentiality designation of the datarked material pursuant to the provisions of
paragraph 3.

7.2  In accordance with Federal Evidence Rbal2(d), except when a party intentionally

and expressly waives attorney-client privilegevork-product protection by disclosing information

-11 -



to an adverse party as provided in Federal &we Rule 502(a), the production or disclosure of
documents or other information subject to therattg-client privilege, tB work-product doctrine,

or other privilege or immunity shall not be deenaedaiver of a claim of privilege, either as to the
specific information disclosed or as to any othedated information. Further, the provisions of
Federal Evidence Rule 502(b)(2)eamnapplicable to the productiosf such information. If a
producing party produces or otherevidiscloses to a receiving parbformation that is subject to
such privilege or immunity, the producing pastyall promptly upon discovery of such disclosure
SO advise the receiving party in writing and reqtiest the disclosed information be returned. The
receiving party shall return albpies or extracts of the produced information within five business
days of receipt of the request. Any notessammaries referring orelating to any produced
privileged material shall be destroyed. Nathiin this Order shall preclude the receiving party
returning the produced material from contesting the claim of attorney-client privilege or work-
product protection and seeking an order cofmgelthe production of iformation previously
produced, but the receiving partyaimot assert as a ground fomepelling disclosure the fact or
circumstances of the disclosure. This Ordersdoet preclude a partfrom intentionally and
expressly waiving the attorney-atieprivilege or work-producprotection, and the provisions of
Federal Evidence Rule 502(a) shafiply when the producing party uses or indicates that it may
affirmatively use information produced under thigl@rto support a claim or defense in the case.

8. MISCELLANEOUS PROVISIONS

8.1 If Protected Material in the possessminany receiving party is subpoenaed by any
court, by any administrative ordeslative body, or by any other perspurporting to have authority
to subpoena such information, or is the subgéany discovery request under Rules 30-36 of the
Federal Rules of Civil Procedure or any comparalle of court or ofiny adjudicative body (such

subpoena or discovery request collectively refeteeds a “Third Party Request”), the party to

-12 -



whom the Third Party Request is directed witit produce such information without first giving
prompt written notice (including eopy of the Third Party Request) ttoe attorneys of record for

the producing party, no more than three business days after receiving the Third Party Request. The
party receiving the Third Party Request must alsonptly inform in writing the party who caused

the Third Party Request to issue in the other litigathat some or all thamaterial covered by the

Third Party Request is subjectttos Protective Order. The pantgceiving the Third Party Request

must deliver a copy of this Protective Order prtgnio the party in the bier action that caused the

Third Party Request to issue.

8.2  The producing party shall bear the burdad expense of seeking protection in court
of its own Protected Marial, and nothing in this Protéat Order should be construed as
authorizing or encouraging a panteceiving a Third Party Request disobey a lawful directive
from another court. Disclosure of informationre@sponse to a properly issued Third Party Request
shall not constitute a violation of this Protective Order.

8.3  This Protective Order may be modified pily further Order of the Court, whether
sua sponte or by agreement of the pasier their counsel and approvsl the Courtand is without
prejudice to the rights ainy party to move for relief from any @ provisions, oto seek or agree
to different or additiongbrotection for any particular material or information.

8.4  Treatment by counsel or the partiesrdbrmation designated CONFIDENTIAL or
HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY addesignated shall mde construed as
an admission by any party that the designatddrimation contains #&de secrets or other
proprietary or confidential information. Conversely, failure to so designate shall not constitute a
waiver of any party’s claims, either within outside this action, thainy such documents or

information do contain trade secrets or ow@prietary or confidential information.
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8.5 No party shall be obligated to challenge firopriety of any designation, and failure
to challenge a claim of confidentiality at the time@teipt shall not constitute a waiver of the right

to challenge a confidentialigesignation at any later time.

IT1SSO ORDERED:

/s/ Chelsey M. Vascura
CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE

AGREED TO:

/s/ David S Bloonfield, Jr. s/ Jeffrey S Sandley

David S. Bloomfield, Jr., Trial Attorney (0068158) Jeffrey S. Standley (0047248)
Jared M. Klaus (0087780) F. Michael Speed, Jr. (0067541)
Porter, Wright, Morris & Arthur LLP Standley Law Group LLP

41 South High Street, 29th Floor 6300 Riverside Drive
Columbus, OH 43215 Dublin, OH 43017

(614) 227-2000 (614) 792-5555

(614) 227-2100 facsimile (614) 792-5536 facsimile
dbloomfield@porterwright.com jstandley@standleyllp.com
jklaus@porterwright.com mspeed@standleyllp.com

litigation@standleyllp.com
Attorneys for Plaintiff
Attorneys for Defendant
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EXHIBITA

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

KIT CHECK, INC.,

Plaintiff,
Case No. 2:17-cv-01041-ALM-CMV

V.
Judge Algenon L. Marbley

HEALTH CARE LOGISTICS, INC., Magistrate Judge Chelsey M. Vascura

Defendant.

AGREEMENT TOBE BOUND BY PROTECTIVE ORDER

l, , hereby acknowledge that | received a copy of the

Stipulated Protective Ordén this action (the “Protective Ordér” | have readnd understand the
Protective Order and agree b® bound by its provisions. | @@ not to copy or use any
CONFIDENTIAL or HIGHLY CONFIDENTIAL — ATTORNEY EYES ONLY information that
may be provided to me for any purpose other timgonnection with this action and what is
authorized by the Protective Ordand | agree not to reveal anychunformation to any person not
authorized by the Protective Order.

| further acknowledge and understand thataation of the Protective Order may subject
me to penalties of the Court, and | hereby submthéojurisdiction of the United States District
Court for the Southern District of Ohio in comtien with any proceedings concerning enforcement
of the Protective Order.

Dated: Sgnature:

Print Name:

Address;
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