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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ALAN D. BRIGNER,
CASE NO. 2:17-CV-1045
Petitioner, JUDGE JAMES L. GRAHAM
Magistrate Judge Kimberly A. Jolson
V.

WARDEN, CHILLICOTHE
CORRECTIONAL INSTITUTION ,

Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisoner, has filed this petition for a writ of habeas corpusputo
28 U.S.C. § 2254. (Doc. 1). As an initial matter, the Court issued a Report and
Recommend#on on January 16, 2018, recommending that this action be dismissed for want of
prosecution as a result of Petitioner’'s failure to pay the filing fee orafilroper motion to
proceedin forma pauperis (Doc. 3). However, itvas later discovered thdiefiling fee was
actually received by the Clerk’s Office on December 14, 2017, but inadvententjylaced on
the docket until January 25, 2018. Accordingly, the Court's January 16, 2018 Report and
Recommendation is herebYITHDRAWN .

Turning to Rule 4 of the Rules Governing Section 2254 Cases in the United States
District Court (Rule 4'), this Court must conduct a preliminary review to determine whéther
plainly appears from the face of the petition and attgched exhibitshat the petitioner isot
entitled to reliefin the district court . . ” Rule 4. If it does so appeathe petition must be
dismissed.ld. Rule4 allows for the dismissal of petitions which raise legally frivolous claims,
as well as petitions that contain factual allege that are palpably incredible or fals€arson

v. Burke 178 F.3d 434, 4387 (6th Cir. 1999) Here, for the reasons that follow, it plainly
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appears from the face of tipetition that Petitioner is not entitled telief, and the undersigned
RECOMMENDS that this action b® ISMISSED.
l. FACTS AND PROCEDURAL HISTORY
The Court of Appeals for Ohig Fourth Districtsummarized the facts and procedural
history of this case as follows:

The Athens County Grand Jury returned an indictment charging Brigner with six
counts of rape. The parties entered into a plea agreement, which the trial court
accepted, whereby Brigner pleaded guilty to three counts of rape in retuhe f
dismissal of he remaining three rape counts. After the trial court sentenced
Brigner to an aggregate 3@ar prison term, he appealed. We reversed and
remanded the cause for further proceedings because the trial court failed to
substantially comply with Crim.R. 11(C)(2)(a), which invalidated his guileapl
State v. Brigner4th Dist. Athens No. 14CA19, 2016hio-2526.

On remand Brigner again pleaded guilty to three rape charges in excharige for t
dismissal of the remaining three rape charges; the trial court ag¢eptguilty

plea. In June 2016, the trial court sentenced Brigner separately on each rape
conviction, for an aggregate 12-year prison term. No evidence in the record exists
of any argument by the parties or finding by the trial court addressingsthenfs
merger of the rape counts. This time Brigner did not appeal his convictions and
sentence.

In December 2016, almost six months after the trial court sentenced him,rBrigne
filed a pro se motion to correct his sentence. Brigner claimed that becayse th
are allied offenses of similar import, the trial court erred by denying his motion to
merge his rape offenses. The trial court denied Brignerotion citingres
judicataas barring his sentencing claim.

Il. ASSIGNMENT OF ERROR

Brigner assigns the follawg error for our review:

THE LOWER COURT COMMITTED PREJUDICIAL ERROR IN FAILING TO
MERGE ALL COUNTS.

State v. Brigner4th Dist. No. 17CA3] 3-6,2017 WL 2774659, at *{Ohio Ct. App. June 9,
2017). On June 9, 2017, the Ohio Court of Appeals affirmed the judgment of the trial court,

finding that Petitioner was barred s judicatafrom raising his allieebffenses claim in a post



conviction motion to correct his sentence when he could have raseddim in aimely direct
appeal. Id. at *2. Petitioner appealed that determinatiorthe Ohio Supreme Courtout it
declined to exercise jurisdictionState v. BrignerNo. 20170879, 20170hio-8136,150 Ohio
St.3d 1454(0Ohio Sup. CtOct. 11, 2017). Petitioneubsequentlyiled this habeas action on
December 1, 2017. (Doc. 1).

II. DISCUSSION

In this action, Petitioner raises two grounds for relief. The undersigned fiadls t
Petitioner is not entitled to relieh either ground and a@h dismissapursuant to Rule 4 is proper.

A. Petitioner’ s Double Jeopardy Claim (Ground Two)is Procedurally Defaulted

Petitioner argues that his conviction violates Bwuble Jeopardy @Guseof the Fifth
Amendment to the United States Constituti@tausé[ d]espite actual innocencine state court
charged [him] for multiple counts that did not take placgDoc. 1, PAGEID #:7). The
undersigned concludes that this claim has been procedurally defaulted.

Congress has provided that state prisoners who are in custody in violation of the
Constitution or laws or treaties of the United States may apply to the fedensl foowa writ of
habeas corpus28 U.S.C. § 2254(a)In recognition of the equal obligation of the state courts to
protect the constitutional rights of criminal defendants, and in order to prevent seedtemn
between the state and federal courtstadée criminal defendant with federal constitutional claims
is required to present those claims to the state courts for consideration. 28 U.S.C. § @354(b)
If the prisoner failgo do so, but still has an avenue open to present the claims, then the petition
is subject to dismissal for failure to exhaust state remettlesAnderson v. Harles2159 U.S. 4,

6 (1982) (per curiam) (citing Picard v. Connoy 404 U.S. 270, 2748 (197)). Where a

petitioner has failed to exhaust claims but would fimeimbarred if later presented to the state
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courts, there is a procedural default for purposes of federal hdbeasleman v. Thompsp
501 U.S. 722, 735 n.1 (1991 his Court maysua sponteaise the issue of procedural default
when conducting preliminary review of the habeas corpus petition under R8leedVatkins v.
Warden, Dayton Corr. InstNo. 2:16cv-00501, 2016 WL 4394138, at *2 (S.D. Ohio Aug. 18,
2016) (‘{A]Jlthough federal courts are not required to raise procedural default sua spotigy, neit
are they precluded from doing sp.”

The term “procedural default has come to describe the situation where a person
convicted of a crime in a state court fails (for whatever reason) tergrasparticular claim to
the highest court of the State so that the State has a fair chance to correct amyaglears the
course of the trial or the appeal before a federal court intervenes in the statalgpiracess.
This “requires the petitioner to presetite same claim under the same thétwythe state courts
before raising it on federal habeas reviewHicks v. Straup377 F.3d 538, 5553 (6th Cir.
2004) (quotingPillette v. Foltz 824 F.2d 494, 497 (6th Cir. 198.70ne of the aspects bfairly
presentin) a claim to the state courts is that a habeas petitioner must do so in a way that gives
the state courts a fair opportunity to rule on the federal law claims being ass&éhHatimeans
that if the claims are not presented to the state courts in the way in whichwstegguaes, and
the state courts therefore do not decide the claims onntiegits, neither may a federal court do
s0. As the Supreme Court foundVWdainwright v. Syke#133 U.S. 72, 87 (197,7/)contentions of
federal law which were not resolved on the merits in the state proceeding dispaadens
failure to raise them thewss required by state procedusdso cannot be resolved on their merits
in a federal habeas cas¢hat is, they aréprocedurally defaultet.

To determine whether procedural default bars a habeas petsiat@m, courts in the

Sixth Circuit engage in #our-part testdescribed inMaupin v. Smith 785 F.2d 135, 138 (6th
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Cir. 1986) see alsoScuba v. Brigano259 F.App’'x 713, 718 (6th Cir. 2007(following the
four-part analysis oMaupin). First, the court must determine that there is a state procedural rule
that is applicable to the petitionsrclaim and that the petitioner failed to comply with the rule.
Second, the court must determine whether the state courts actually enforcedetipeosedural
sanction. Third, the court must determine whetliee forfeiture is an adequate and independent
state groundipon which the state can rely to foreclose review of a federal constitutional claim.
Maupin 785 F.2d at 138 Finally, if “the court determines that a state procedural rule was not
complied with and that the rule [has] an adequate and independent state ground, then the
petitionef may still obtain review of his or her claims on the merits if the petitioner establishes
(1) cause sufficient to excuse the default and (2) that he was actually prejuditeddbieged
constitutional error.Id.

Applying the Maupin test the undersigned conclas thatPetitioner has procedurally
defaulted his double jeopardy clain@hio's general rule ighat claims must be raised on direct
appeal if possible or they will be barred ®s judicatain subsequent state proceedindsee
State v. Perry10 Ohio St. 2d 175, 180, 226 N.E. 2d 104 (196&k also Buell v. MitchelR74
F.3d 337, 348-49 (6th Cir. 2001Qhio also has a specific rule regarding allied offense claims
when an Ohio trial court finds that convictions are not allied offensesiages no findings
about whether offenses are alliedclaim that the offenses are allied and should have been
merged for sentencing must be made in a direct appetdeoclaimwill be barred byres
judicata State v. Williams148 Ohio St.3d 403, 4091 N.E. 3d 234, 240 (Ohio 2016)The
Ohio courts applied #serulesin Petitioners case—Petitioner did not file @imely direct appeal
and instead filed &motion to correct his sentencepproximately six months after he was

convicted. Petitionerapparentlyargued that the rape charges against him were allied charges
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and that the trial cous failure to merge them violated the Double Jeopatdyse. See
Memorandum in Support of Jurisdictiodo. 17CA 00023, 2017 WL 2843591, at *3The trial
courtdetermined thathoseclaims could have been presented in a timely direct appeal, and thus
they were barred bses judicata Brigner, 2017 WL 2774659, at *2The Ohio appellate court
explicitly affirmed that determinatig@lsociting Ohio's generates judicatarule. 1d. The Ohio
appellate court furtheacknowledgedOhio's specific rulethat allied offense claims will be
barred byres judicataif they are not raised on direct appeal when, as was the case brék,
court is silentabout whether offenses are alliednot. Id. (citing Williams 148 Ohio St. 3d at
409).

Ohio courts consistently rely ores judicatato refusereview of procedurally barred
claims including allied offense claimsSege.g, State v. SzefcykK7 OhioSt. 3d 93, 9-96 671
N.E. 2d 233 (Ohio 1996)State v. Cole2 Ohio St. 3d 112, 113, 443 N.E.2d 169, 171 (Ohio
1982); State v. Ishmail67 Ohio St. 16, 19, 423 N.E.2d 1068, 1070 (Ohio 19BtHte v. Fayne
8th Dist. No. 105641, 201®@hio-8889, 19, 2017 WL 6055038, at *2 (Ohio Ct. App.cDg,
2017); State v. Alston9th Dist. No. 17CA011146, $6, 2017 WL 5588449, at *1 (Ohio Ct.
App. Nov. 20, 2017)State v. Florence2nd Dist. No. 27478, 14, 2018 WL 679429, at *4 (Ohio
Ct. App. Feb. 2, 2018). Moreover, the Sixth Circuit has held that ©taxtrine ofes judicata
is an independent and adequate state ground for denying federal habeasLigliggren v.
Mitchell, 440 F.3d 754, 765 (6th Cir. 200®)pleman v. Mitchell268 F.3d 417, 427-29 (6th Cir.
2001); Seymour v. WalkeR24 F.3d 542, 555 (6th Cir. 200@yrd v. Colling 209 F.3d 486,
52122 (6th Cir. 2000)Norris v. Schotten146 F.3d 314, 332 (6th Cir. 1998Finally, with
respect toMaupin’s independence prong, the Court concludest tn this context,Ohio's

doctrine ofres judicatadoes not rely on or otherwise implicate federal lsecordingly, aftera



review of the relevant case law, the undersigned concludes that the stally acforcedts res
judicatarules against Petitioneres judicatais an adequate and independent ground for denying
relief, andthatthefirst threeMaupinfactors are satisfied.

Underthe fourthMaupin factor, Petitioner mayeverthelessecure review of his claims
on the merits if he @monstrates cause for his failure to follow state procedural rules, as well as
actual prejudice from the constitutional violations that he allegg€Clause under the cause
and prejudice test must be something external to the petitioner, somethingrihai fairly be
attributed to him[,]. . . some objective factor external to the defense [that] impededfforts
to comply with the Stats proceduralule.” Coleman v. Thompsps01 U.S. 722, 753 (1991)
(quotingMurray v. Carrier, 477 U.S. 478, 488 (1986))t is Petitioners burden to show cause
and prejudice.Hinkle v. Randlg271 F.3d 239, 245 (6th Cir. 2001) (citihgcas v. ODea 179
F.3d 412, 418 (6th Cir. 1999) (internal citation omitted))petitionets pro sestatus, ignorance
of the law, or ignorance of procedural requirements are insufficient lmasgsuse a procedural
default. Bonilla v. Hurley, 370 F.3d 494, 498 (6th Cir. 2004)nstead, in order to establish
cause, a petitionéimust present a substantial reason that is external to himself and cannot be
fairly attributed to hinf. Hartman v. Bagley492 F.3d 347, 358 (6th Cir. 2007)n this case,
however, Petitioner does not allege cause forfailing to raise his claim on direct appeal.
Because Petitionezannot makea showing of causdhe Gurt need not address the issue of
prejudice. See Smith v. Murray77 U.S. 527, 533, 106 S.Ct. 2661, 2666 (1986).

There is a narrow exception to thmause and prejuditeequirement. In order to avoid a
“fundamental miscarriage of justica petitionets claims may be heamh the meritsvhena
constitutional violation hasprobably resultedin the conviction ofsomeonewho is“actually

innocent”of the substantive offenséretkev. Haley 541 U.S. 386, 392, 124 S.Ct. 1847, 1852
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(2004) (citingMurray, 477 U.S. at 496)xee alsdSchlup v. Delp513 U.S. 298, 327, 115 S.Ct.
851,867 (1995). To establish a credible claim of actual innocence thateganse grocedural
default, a petitioner mustsupport his allegations of constitutional error with neiable
evidence—whether it be exculpatory scientific evidence, trustworthy eyewitnessuais; or
critical physical evidence- that was ot presented at tridl. Schlup 513 U.S.at 324;see also
Souter vJones 395 F.3d 577, 5890 (6th Cir. 2005) (agping Shulp. Here, again, Petitioner
does not allege the existence of new evidence. He merely statesldbpite” his actual
innocencehe was charged with multiple counts. This is not enough to overcome procedural
default. Consequently, the undersigned finds that Petit®i&ims are procedurally defaulted
and thatPetitionerhas not alleged cause for the default or a credible claim of actual innocence
that would excuséhe default. The undersigned notes that Petitioner will have an wpytyrto
respond to the issue of procedural default by filing objecti@ee Watkins2016 WL 4934138,
at * 2.

B. Petitioner’s Restitution Related Claim (Ground One)ls Not Cognizable

Petitioner also claims that théfinancial sanctiors in his sentence violate the Due
Process Clause of the Fourteenth Amendment. Specifically, Petitiones déisatfd]espite the
controlling language of the legislature, the lower court did not follow the goveraitugest prior
to imposing financial s&tions or not imposing sentente(Doc. 1, atPAGEID #:5). The
public docket for the Court of Common Pleas in Athens County, @weals that as part of his
sentence, Petitioner was ordered to pay restitution in the amount of $6,548.62urt cost
(State of Ohio v. Alan BrigneNo. 12CR057, Athens County Court of Common PlBaxket
Sheet). Petitioner did not directly appeal the imposition of restitutididl.) Instead, Petitioner

filed an unsuccessfuhotion to vacate that portion of his sentence, followed by an unsuccessful



appeal, a unsuccessful motion to reconsidand an unsuccessful application with the Ohio
Supreme Court after the trial court denied the motion to vadide. see alsdState ofOhio v.
Brigner, No. 16CA25 Court of Appeals for Athens County, Docket Sheet).

Regardless of procedural posture, the undersigned finds that this claim is natbtegni
Subject matter jurisdiction exists under § 225dnly for claims that a person ‘g custody in
violation of the Constitution or laws or treaties of the United StatesWashington v.
McQuiggin 529 F. Appx 766, 77273 (6th Cir. July 11, 2013 jquoting Dickerson v. United
States530 U.S. 428, 439 n. 3, 120 S.Ct. 2326 (2028)U.S.C. 8§ 2254(a) “In general, finesr
restitution orders fall outside the scope of the federal habeas statute dbegude not satisfy
the ‘in custody requirement of a cognizable habeas claifVashington529 F. Appx at 773
(finding that 82254 does not confer subject matter jurisdiction over claim challangogition
of courtappointed counsd fees; fines are not tantamount to custpdfitchell v. Woods
No0.1741013, 2017 WL 6820127, at * 3 (6th Cir. June 26, 20fi@lihg that a restitution claim
was notamenable to habeas relief unde2Z4;the statuteonly addresses custoxysee also
United States v. Watrob&6 F.3d 28, 29 (6th Cir. 1995) (finding that 28 U.S.C. § 22&%Hot
be used to challenge the imposition of costs of imprisonment and supervised ret@atayyn
fines are not a sufficient restraint on liberty to meet the custody requinenMoteover, a court
does not obtain jurisdiction over a challenge to a restitution smgly because petitioner is
in custody at the time he files a clainWashington529 F. Appx at 773. Accordingly, the
undersigned finds that this claim should be dismissed for lack of subject mageicjion.

1. RECOMMENDED DISPOSITION
For the foregoing reasons, the undersigniRBECOMMENDS that this action be

DISMISSED.
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Procedure on Objections

If any party objects to this Report and Recommendation, that party may, withirefourte
days of the date of this Report, file and serve on all parties written objections @cspieusfic
proposed findings or recommendations to which objection is made, together with sgpportin
authority for the objection(s). A judge of this Court shall makie aovodetermination of those
portions of the report or specified proposed findings or recommendations to whichoobject
made. Upon proper objections, a judge of this Court may accept, reject, or modify, in wihole or
part, the findings or recommendations made herein, may receive further evidemay
recommit this matter to the magistrate judge with udtons. 28 U.S.C. 636(B)(1).

The parties are specifically advised that failure to object to Report and
Recommendatiorwill result in a waiver of the right to have the district judge reviewRbport
and Recommendatiae novo and also operates as a waiver of the right to appeal the decision of
the District Court adopting thieeport and Recommendatio®eeThomas v. Arp474 U.S. 140
(1985); United States v. Walter638 F.2d 947 (& Cir. 1981).

IT 1S SO ORDERED.

Date: February 26, 2018 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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