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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ALAN D. BRIGNER,
CASE NO. 2:17-CV-1045
Petitioner, JUDGE JAMESL. GRAHAM
M agistrate Judge Kimberly A. Jolson
V.

WARDEN, CHILLICOTHE
CORRECTIONAL INSTITUTION,

Respondent.

OPINION AND ORDER

On February 26, 2018, the Magistrate Judge isstrapa@t and Recommendation
(“R&R”) recommending that the petition for habeaspus in this matter be dismissed pursuant
to Rule 4 of the Rules Governing Section 2254 €as¢he United States &irict Courts (“Rule
4™). (ECF No. 5.) Petitioner filed a time@bjection to that R&R. (ECHNo. 6.) Pursuant to 28
U.S.C. § 636(b), the Court has conductelt aovo review. For following reasons, Petitioner’'s
Objection (ECF No. 6) iOVERRULED. The R&R (ECF No. 5) isaDOPTED and
AFFIRMED. This action is hereb®l SM1SSED.

The Court furtheDECLINES to issue a certificate @fppealability (“COA”).

In this federal habeas action brought undeU2B.C. § 2254, Petitiom@sserts that the
state trial court violated the Double Jeopardy €daly failing to merge allied offenses at his
sentencing. The Magistratadbhe correctly concluded thiduis claim was procedurally
defaulted. The claim is apparent from the facthefrecord, and thus, it could have been raised
in a direct appeal. Petitioner didt raise it in a direct appeal, hever, and instead asserted it in
a post-conviction motion to correct his sentence ltedtled after the deadline for filing a direct

appeal had already expired. Besaletitioner did not raise thaaim in a timely direct appeal,
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under Ohio law, he was prohibited i®s judicata from raising it in any post-conviction
proceedings.See State v. Cole, 2 Ohio St. 3d 112, 113 (Ohio 1983ate v. Perry, 10 Ohio St.
2d 175 (Ohio 1967) (holding thets judicata bars a criminal defendant from raising in post-
conviction proceedings those claims that coulehaeen raised on direct appeal). The state
courts enforced Ohioses judicata rule when they denied Petitioner’s post-conviction motion
asserting the allied offenses clai®ate v. Brigner, 4th Dist. No. 17CA3, T 3—-6, 2017 WL
2774659, at *1 (Ohio Ct. App. June 9, 201Fgte v. Brigner, No. 2017-0879, 2017-Ohio-8136,
150 Ohio St. 3d 1454 (Ohio Sup. Ct. Oct. 11, 20143 the Magistri@ Judge correctly
explained, the Sixth Circuit Court of Appeals hatedmined that “the application of res judicata
is an adequate and independent state groutityjng foreclosure of constitutional claims in
habeas.”Mason v. Mitchell, 320 F.3d 604, 628 (6th Cir. 2003) (citi@gleman v. Mitchell, 268
F.3d 417, 427 (6th Cir. 2001)). Accordingly, this claim is procedurally defaulted.
Petitioner objects because the Magistrate Jtidgsed the issue of pcedural default” in
a summary dismissal under Rule 4. Rule 4 pravitat “[i]f it plainly agpears from the petition
and any attached exhibits that fhegitioner is not entitled to reliéf the district court, the judge
must dismiss the petition and diteéhe clerk to notify the petdner.” A procedural default may
be raisedua sponte. Sowell v Bradshaw, 372 F.3d 821, 830 (6th Cir. 2004¢e also Day v.
McDonough, 547 U.S. 198, 206, 209 (2006) (holding thatriit courts “are permitted, but not
obligated to considesua sponte, the timeliness of a state prisoisehabeas petition” and noting
that it makes “scant sense” to distinguish timedghrom procedural default). This Court has
specifically held that the issue pfocedural default can be coresidd as part of a preliminary
review of a habeas p&tin pursuant to Rule 4Watkins v. Warden, Dayton Corr. Inst., No. 2:16-

cv-00501, 2016 WL 4394138, at *2 (S.Ohio Aug. 18, 2016) (citingheppard v. Bagley, 604



F. Supp.2d 1003, 1013 (S,D. Ohio 2009auptstueck v. Warden, Lebanon Corr. Inst., No.
3:12-cv-356, 2012 WL 6023857, at *1-2 (S.D. Obiec. 4, 2012). Therefore, the Court finds
that this objection isvithout merit.

Petitioner responds taetprocedural defdiuanalysis in higbjection but fails to allege
cause and prejudice to excuse his default. Pegitistates that his “trial counsel deliberately
withheld the documents vital for a timely appealECF No. 6, at PAGE ID # 35.) To the extent
Petitioner asserts that his attorney’s perforoeacpnstitutes cause tocese his default, the
United States Supreme Court has explainatigkien though counsel’s ineffectiveness can
constitute cause in some circumstances, “[just any deficiency in performance will do.”
Edwardsv. Carpenter, 529 U.S. 446, 451 (2000). Rathei]rigffective assistnce of counsel
may be a cause to excuse a default only if tbeqatural default was thestdt of an independent
constitutional violation.”ld. Petitioner does not, however, alleggech facts. Petitioner does not
allege, for instance, that he instted his lawyer to file a direct appeal but that his lawyer failed
to do so. He instead assewtdy that he was ngirovided with documents. Although Petitioner
does not identify the documents at issue, wedl-established that limited access to legal
materials or the inability to obtain transcrigis not establish cause to excuse a defd&ak.e.qg.,
Fox v. Miller, No. 2:15-cv-03074, 2017 WL 58189, at(8.D. Ohio Jan. 5, 2017) (explaining
that a petitioner’s pro se, incarcerated status,emen his limited access to legal materials and
the prison’s law library do not constitute caus&e also Bonilla v. Hurley, 370 F.3d 494, 498
(6th Cir. 2004) (finding that pioner’s mistaken belief thdte required a copy of the trial
transcript to file an appeal did not constitute cause).

In any event, even if the failel to provide documents constiéd ineffective assistance of

counsel, an ineffective assistarat@im can only provide cause tocelse a procedural default if



the ineffective assistance claim is not defaultédwards, 529 U.S. at 450-51 (citingurray v.
Carrier, 477 U.S. 478, 488 (1986 Burroughs v. Makowski, 411 F.3d 665, 668 (6th Cir. 2005).
Petitioner does not allege, nor does it appearttha&ver raised an ineffective assistance claim in
the state court$,and his time to do so has long since expired.

Petitioner also indicates in H3bjection that he “filed an gpeal with the Fourth
Appellate district, Appeal No. 16 CA 25" but thatvas incorrectly time-stamped before being
dismissed as untimely. (ECF No. 6, at PAGE#IB4.) That appeal was taken, however, from a
second post-conviction motion to vacate or waiwert costs which did n@assert the allied
offenses claim but instead challenged the stetkecourt’s imposition ofestitution and court
costs. See Satev. Brigner, 4th Dist. No. 16CA25, (Ohio Ct. App. Jan. 23, 2017). As the
Magistrate Judge correctly cdaded, however, Petitioner’s claithat the “financial sanctions”
in his state court sentence violated his dwe@ss rights is not cograble under § 2254 because
challenges to fines or restitution do not satisfy the “in custody” requirerdéastington v.
McQuiggin, 529 F. App'x. 766, 772—73 (6th Cir. July 11, 202\3itchell v. Woods, N0.17-1013,
2017 WL 6820127, at * 3 (6th Cir. June 26, 201Thus, even if the pported time-stamp error
constitutes cause to excuse Petitioner’s defauhisfclaim, it must belismissed for want of
jurisdiction.

Pursuant to Rule 11 of the Rules GowegnSection 2254 Cases in the United States
District Courts, the Court must consider whettteissue a COA. A state prisoner who seeks a
writ of habeas corpus in fede@urt does not have an automatghtito appeal a district court’s

adverse decision unless the cassties a COA. 28 U.S.C. § 226R%(1)(A). When a claim has

! The Court takes judicial notice that the public docket for the AtGenmty Clerk of Court
indicates that Petitionelid not raise an ineffective assistance claffee Sate of Ohio v. Alan
Brigner, N0.12CR057, Athens County Court@®dmmon Pleas, Docket Sheet.
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been denied on the merits, a COA may be issuddif the petitioner “has made a substantial
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). To make such a
showing, a petitioner must shdhat reasonable jurists couttkbate whether (or, for that
matter, agree that) the petition shibbhave been resolved in a diféemt manner or that the issues
presented were ‘adequate to desen@meragement to proceed further3ack v. McDanidl,

529 U.S. 473, 484 (2000) (quotiBgrefoot v. Estelle, 463 U.S. 880, 893, n.4 (1983)). When a
claim has been denied on procedural grounds, dicate of appealabilitynay be issued if the
petitioner establishes that jusstf reason would find it debatablivhether the petition states a
valid claim of the denial of aomstitutional right and that juristd reason would find it debatable
whether the district court wasrrect in its procedural rulingld.

The CourtDECLINESto issue a COA. The Courtmet persuaded that reasonable
jurists could debate whether Petitioner's Due Process claim was defaulted or that the Court
lacked jurisdiction over Petitions restitution-related claim.

The Court als€€ERTIFIES pursuant to 28 U.S.C. 8§ 1915(a)(3), that an appeal would
not be in good faith and that an applioa to proceed in forma pauperis wouldENIED.

The Clerk isSDIRECTED to enter finaDUDGMENT.

IT 1SSO ORDERED.

Date May 30, 2019 /s/ James L. Graham

JAMESL. GRAHAM
United States District Judge




