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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
JUDITH SCHLUETER,
Plaintiff,
Case No. 2:17-cv-1055
Judge JamesL. Graham
V. Magistrate Judge Chelsey M. Vascura
BETHESDA HEALING MINISTRY,

Defendant.

REPORT AND RECOMMENDATION

This matter is before the Court for consaten of Defendant’'$1otion to Dismiss for
Failure of Timely Service (ECF No. 7) andafitiff's Memorandum in Opposition (ECF No. 9).
For the reasons that follow, itRECOM M ENDED that Defendant’s Motion bBRANTED
and that this action H@l SM1SSED WITHOUT PREJUDICE pursuant to Federal Rule of
Civil Procedure 4(m).

Rule 4(m) requires that service be magen a defendant within 90 days after the
complaint is filed. Fed. R. Civ. P. (4)(m). skrvice is not timely madeither the action must
be dismissed without prejudice or the Court nagtta time by which service is to be matte.
Rule 4(m) further provides that if the Plaintiff shows good cause for the failure, the Court must
extend the time allowed for servickl.

In this case, a review ofdhrecord indicates that Plaiifihas failed to timely perfect

service over Defendant in accordance with the Federal and Local Rules. Plaintiff filed the
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instant action on December 7, 2017 CEENo. 1.) To date, the dodkeflects that Plaintiff has
not yet properly effecteservice of process.

In her Memorandum in Opposition, Plaintiirtends otherwise, pointing out that her
counsel sent the Complaint and Summons to Defdisdstatutory agent vieertified mail. This
attempt does not, however, satisfy the requirem&fregher Federal Rule of Civil Procedure 4
or the applicable state laws for effectuating merv Specifically, Rule 4(e)(2) does not permit
service via mailing.SeeFed. R. Civ. P. 4(e)(2Biddhar v. Sivanesaio. 2:13-cv-747, 2013
WL 6504667, at * 2—3 (S.D. Ohio Dec. 11, 2013hding that “federal ha does not ordinarily
allow for service by certified mail”). Rule 4 dogsrmit a party to effect service pursuant to the
laws of the state where the district court isali@d. Fed. R. Civ. P. 4(e)(1). Nevertheless,
although Ohio law contemplates service of predasough certified mail, such mailing must be
completed through the Clerk. Ohio Civ. R. &é¢ als@.D. Ohio Loc. Civ. R. 4.2 (outlining

the procedure for completing Ohio certified mail service in this Couffus, because

! Southern District of Ohio Laal Civil Rule 4.2(a) provides:

(a) The attorney of record orétserving party sha#lddress the envelope the person to
be served and shall place a copy of thermwns and complaint or other document to
be served in the envelope.dhttorney of record or theerving party shall also affix
to the back of the envagbe the domestic return repecard, PS Form 3811 (the
“green card”)showing the name of sender as “Cleknited States District Court,
Southern District of Ohio” at the appropti@ address, with #hcertified mail number
affixed to the front of #tnenvelope and the case numbigown in a conspicuous
location on the return receipt car@he instructions to the delivering postal employee
shall require the employee to show to whdetivered, date of delivery, and address
where deliveredThe attorney of record or the serving party shall affix adequate
postage to the envelope ad@iver it to the Clerk who shall cause it to be mailed.

S.D. Ohio Loc. Civ. R. 4.2(a) (emphasis added).



Plaintiff's counsel (rather thate Clerk of this Court) s# the Summons and Complaint,
Defendant has not yet beproperly served.

For the reasons set forth above, REECOM MENDED that Defendant’s Motion to
Dismiss for Failure of Timely Service IBRANTED and the actio®l SMISSED WITHOUT
PREJUDICE pursuant to Rule 4(m).

PROCEDURE ON OBJECTIONS

If any party objects to thiReport and Recommendation, tparty may, within fourteen
(14) days of the date of this Report, filedaserve on all parties weeth objections to those
specific proposed findings or recommendatit;m&hich objection is made, together with
supporting authority for the objection(si Judge of this Court shall makeda novo
determination of those portions of the Reporspecified proposed findgs or recommendations
to which objection is made. Upon proper objectiadudge of this Court may accept, reject, or
modify, in whole or in part, #afindings or recommendations deherein, may receive further
evidence or may recommit this matter to the Mtagte Judge with instructions. 28 U.S.C. §
636(b)(1).

The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the righhhave the Districludge review the Report
and Recommendatiaie novg and also operates as a waivethaf right to appeal the decision of
the District Court adopting éhReport and RecommendatidBee Thomas v. Ara74 U.S. 140

(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

/s/ Chelsey M. Vascura
CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE




