Streeter v. Adaptasoft, Inc Doc. 18

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ANGELLA STREETER, )
)
Plaintiff, )
)
VS. ) No. 17-cv-1125
)
ADAPTASOFT,INC., ) Judge Algenor.. Marbley
) MagistrateKimberly A. Jolson
Defendant. )

AGREED PROTECTIVE ORDER

The partiesto this AgreedConfidentialityOrder haveagreedto the termsof this Order;
accordinglyt is ORDERED:

1. Scope. All materialsproduced omdducedn the course of discovery, including
initial disclosures,responsedo discovery requests,depositiontestimony and exhibits, and
informationderiveddirectly therefrom(hereinaftercollectively “documents”),shall be subjectto
this Order concerningConfidential Information as defined below.This Orderis subjectto the
Local Rulesof this District andthe FederalRulesof Civil Procedureon mattersof procedureand
calculationof time periods.

2. Confidential Information. As usedin this Order, “Confidential Information”
meansinformation designatedas “CONFIDENTIAL-SUBJECTTO PROTECTIVEORDER”
or “CONFIDENTIAL” by the producingparty that falls within one ormore of the following
categories{a) information prohibitedfrom disclosureby statute;(b) informationthat reveals
tradesecretsor proprietaryinformationthat the party hasmaintainedas confidential; (c) non-
public research,technical, commercial, financial, pricing, budgeting, and/or accounting
informationthat the party hasmaintainedas confidential;(d) medicalinformation concerning

any individual; (e) personaidentity information (which the partiesmay also chooseto redact
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from document production)f) incometax returns (includingattachedschedulesand forms),
W-2 forms, and 1099forms; (g) personnebr employmentecordsof persons nopartyto this
litigation; (h) non-public information aboutpast, present,or potentialcustomerghat the party
hasmaintainedas confidential; (i) non-publicmarketingstudies,or projectionsthat the party
hasmaintainedas confidential; or(j) non-publicinformation regardingequipmentprocesses,
and/or intellectual property that the party hasmaintainedas confidential and is under an
obligationto keepconfidentialbasedon a busineseelationshipwith a customerand/orthird-
party. Information or documentghat are availableto the publicmay not bedesignatedas
ConfidentialInformation.Informationor documentshatareavailableto the public maynot be
designatecsConfidential Information.
3. Designation.

(@) A party may designatea documentas Confidential Informationfor
protectionunderthis Order by placing or affixing the words “CONFIDENTIAL-SUBJECTTO
PROTECTIVEORDER” or “CONFIDENTIAL” on the documerdandon all copiesin a manner
that will not interfere with the legibility of the documentAs usedin this Order, “copies”
includes electronic images, duplicates, extracts, summariesor descriptionsthat contain the
Confidential Information. The marking “CONFIDENTIAL-SUBJECT TO PROTECTIVE
ORDER” or “CONFIDENTIAL” shall be applied prior to or at the time the documentsare
produced or disclosed. Applying the markif@ONFIDENTIAL-SUBJECTTO PROTECTIVE
ORDER” or “CONFIDENTIAL” to a document does noteanthatthe documenhasany status
or protectionby statuteor otherwiseexceptto the extentandfor the purposes dhis Order.Any
copies that are made of any documents marked “CONFIDENTIAL-SUBJECT TO

PROTECTIVEORDER” or “CONFIDENTIAL” shall also be so marked,exceptthat indices,



electronicdatabasesr lists of documentghat do notcontainsubstantialportions orimagesof
the text of markeddocumentsand do not otherwisalisclosethe substance of th@onfidential
Informationarenotrequiredto bemarked.

(b) The designation of a document as Confidential Informationis a
certificationby an attorneyor a party appearingpro se that the document contains Confidential
Informationasdefinedin this order.

4, Depositions. Depositiontestimonyis protectedby this Order only if designated
as “CONFIDENTIAL-SUBJECTTO PROTECTIVE ORDER” or “CONFIDENTIAL” on the
recordat the time the testimonyis taken. Suchdesignationshall be specificasto the portions
that contain Confidential Information. Depositiontestimonyso designatedshall be treatedas
Confidential Information protectedby this Order until fourteen days after delivery of the
transcriptby the court reporter t@any party or the withess.Within fourteendaysafter delivery of
the transcript,a designatingarty may servea Notice of Designationto all partiesof record
identifying the specific portions of thetranscriptthat are designatedConfidential Information,
andthereafterthose portiongdentifiedin the Notice of Designationshall be protectedunder the
termsof this Order. The failure to serveatimely Notice of Designationwaivesany designation
of depositiontestimony as Confidential Information that was made on the record of the
deposition, unlesstherwise orderelly the Court.

5. Protection of Confidential Material.

@) General Protections. Confidential Information shall not be used or
disclosedby the parties,counselfor the partiesor any other persongentifiedin subparagraph

(b) for anypurposevhatsoevepther than in thifitigation, includinganyappeathereof.



(b) Limited Third-Party Disclosures. The parties ancdtounselfor the parties
shall not disclose opermitthe disclosure ohny Confidentiallnformationto anythird person or
entity exceptas setforth in subparagraphgl)-(9). Subjectto theserequirementsthe following
categorie®f persongnay beallowedto review Confidential Information:

@D Counsdl. Counselfor the partiesand employeesof counselwho
haveresponsibilityfor theaction;

2 Parties. Individual partiesandemployee®f a party but onlyto the
extentcounseldeterminesn goodfaith that the employee’sassistancés reasonablyecessaryo
theconduct of thditigation in which the information is disclosed;

©)] The Court and its personnel;

4 Court Reporters and Recorders. Court reportersand recorders
engagedor depositions;

5) Contractors. Those personspecifically engagedfor the limited
purpose of makingcopies of documentsor organizing or processindocuments, including
outside vendorkiredto processlectronicallystored documents;

(6) Consultants and Experts. Consultants,nvestigators,or experts
employedby the partiesor counseffor the partiesto assistin the preparatiorand trial of this
action but only after such persons hawwmpletedthe certification containedin AttachmentA,
Acknowledgmenbf UnderstandingndAgreemento Be Bound;

@) Witnesses at depositions. During their depositionswitnessesn
this action, to whom disclosureis reasonablynecessaryWitnessesshall not retain a copy of
documentscontaining Confidential Information,exceptwitnessesmay receive a copy of all

exhibits marked at their depositionsin connectionwith review of the transcripts.Witnesses



receiving copies of documents containing Confidentidformation must first complete the
certificationcontainedn AttachmentA. Pagesof transcribeddepositiontestimonyor exhibitsto
depositionghat aredesignateds ConfidentialInformationpursuanto the processsetout in this
Ordermust beseparatelyooundby the courtreporterandmay not be disclosedo anyoneexcept
aspermittedunderthis Order.

(8 Author or recipient. Theauthor orecipientof the document (not
including a persowho receivedthedocumenin the course ofitigation); and

9 Others by Consent. Otherpersons onlypy written consent of the
producingpartyor upon order of the Couandonsuchconditionsasmaybeagreedr ordered.

(c) Control of Documents. Counselfor the parties shall make reasonable

efforts to prevent unauthorized or inadvertent disclosureCohfidential Information. Counsel
shall maintain the originals of the forms signedby persons acknowledgintipeir obligations
underthis Orderfor a period othreeyearsaftertheterminationof the case.

6. Inadvertent Failure to Designate. An inadvertent failure to designate a
documentas Confidential Information does not, standialpne,waive the right to so designate
the document;provided, howeverthat a failure to serve a timely Notice of Designationof
depositiontestimonyas requiredby this Order, evenif inadvertentwaivesany protectionfor
depositiontestimony.If a party designatesa documenas Confidential Informatiorafter it was
initially produced, theeceiving partypn notification of the designation, mustke areasonable
effort to assurethat the documents treatedin accordanceavith the provisions othis Order.No
party shall be foundto haveviolated this Order for failing to maintain the confidentiality of

materialduring atime when thamaterialhas nobeendesignatecConfidential Informationeven



where the failure to so designatewas inadvertentand where the material is subsequently
designatedConfidential Information.

7. Filing of Confidential Information. This Orderdoes notby itself, authorize the
filing of any document undewseal. Any party wishing to file a documentdesignatedas
Confidential Information in connectionwith a motion,brief or other submissioto the Court
must complywith the rulesof the Court.

8. No Greater Protection of Specific Documents. Excepton privilege grounds not
addressedy this Order,no partymay withhold informationfrom discoveryon the groundthatit
requiresprotectiongreaterthanthat affordedby this Order unless thgarty movesfor an order
providingsuchspecialprotection.

0. Challenges by a Party to Designation as Confidential Information. The
designationof any materialor documents Confidentiallnformationis subjectto challengeby
anyparty. The followingorocedureshall applyto anysuch challenge.

(@) Meet and Confer. A party challenging thedesignationof Confidential
Information must dcso in good faith and mustbegin the processby conferringdirectly with
counselfor the designatingarty. In conferring,the challengingparty mustexplain the basisfor
its belief that the confidentialitydesignationwas not properand mustgive the designatingarty
an opportunityto review the designatednaterial,to reconsidethe designatiorand,if no change
in designationis offered, to explain the basisfor the designationThe designatingparty must
respond to thehallengewithin five (5) businesslays.

(b) Judicial Intervention. A party that electsto challengea confidentiality
designatiomrmay file and servea motion that identifies the challengedmaterialand setsforth in

detail the basisfor the challenge.Each such motion must beaccompaniedby a competent



declarationthat affirms that the movanthascompliedwith the meetand conferrequirementsf
this procedure.The burden ofpersuasionn any such challengeproceedingshall be on the
designatingparty. Until the Courtrules on thechallenge,all partiesshall continueto treat the
materialsasConfidentiallnformation under théerms ofthis Order.

10. Action by the Court. Applicationsto the Courtfor an orderrelatingto materials
or documentslesignatedConfidentialiInformation shall be by motion. Nothingin this Orderor
any action or agreemenbf a party underthis Order limits the Court’s powerto make orders
concerninghe disclosuref documents producead discovery omttrial.

11. Use of Confidential Documents or Information at Trial. Nothingin this Order
shall be construedto affect the use ofany document,material, or information at any trial or
hearing. A party that intendsto present orthat anticipatesthat anotherparty may present
Confidential Informationat a hearingor trial shall bring that issueto the Court’s and parties’
attention by motion or in a pretrial memorandum without disclosing the Confidential
Information. The Court may thereaftermake suchordersas are necessaryo govern the use of
suchdocument®r information at trial.

12. Confidential Information Subpoenaed or Ordered Produced in Other
Litigation.

(@ If areceivingpartyis servedwith a subpoena aan orderissuedin other
litigation that would compel disclosure @ny materialor documentdesignatedn this actionas
Confidential Information, the receiving party must so notify the designatingparty, in writing,
immediatelyandin no eventmore thanthree courtdaysafter receivingthe subpoena asrder.
Suchnaotificationmustincludeacopyof the subpoena or cowtder.

(b)  The receiving party also must immediatelyinform in writing the party

who causedhe subpoena @rderto issuein the othelitigation thatsomeor all of thematerial



coveredby the subpoena or ordes the subject othis Order. In addition, thereceivingparty
must deliver acopy of this Order promptly to the party in the otheraction that causedthe
subpoena to issue.

(© The purposeof imposingthesedutiesis to alert the interestedpersongo
the existenceof this Orderandto afford thedesignatingpartyin this casean opportunityto try to
protectits Confidential Informationin the courtfrom which the subpoena or order issuddhe
designatingparty shall bearthe burderandthe expenseof seekingprotectionin that court of its
Confidential Information,and nothingin theseprovisions should be construad authorizing or
encouraging aeceivingpartyin this actionto disobey dawful directivefrom anothercourt. The
obligationsset forth in this paragraphremainin effect while the party hasin its possession,
custody or controConfidentialinformationby the otheipartyto thiscase.

13. Challenges by Members of the Public to Sealing Orders. A partyor interested
memberof the publichasaright to challengethe sealingof particulardocumentghat havebeen
filed underseal,andthe party assertingconfidentialitywill have the burden of demonstratihg
proprietyof filing underseal.

14.  Obligationson Conclusion of Litigation.

(@ Order Continues in Force. Unless otherwise agreedor ordered,this
Order shall remainin force after dismissalor entry of final judgmentnot subjectto further
appeal.

(b) Obligations at Conclusion of Litigation. Upon written notice of the
producingparty, within sixty-threedaysafter dismissalor entry of final judgmentnot subjectto
further appeal, all Confidential Information and documents marked “CONFIDENTIAL -

SUBJECT TO PROTECTIVE ORDER” or “CONFIDENTIAL” underthis Order, including



copiesas definedin { 3(a), shall be returnedo the producingparty or destroyedunless the
document has been offered into evidence or filed without restriction as to disclosure.
Notwithstanding the above requirememdsreturn or destroydocuments, counsehay retain
attorney work product, includingan index thatrefers or relatesto designatedConfidential
Information so long as that work productdoesnot duplicateverbatim substantialportions of
Confidential Information,and one completesetof all documentdiled with the Court including
thosefiled underseal. Any retained Confidential Informationshall continueto be protected
underthis Order.An attorneymay use his oherwork productin subsequenitigation provided
that itdoes not disclose aiseConfidential information.

(c) Deletion of Documents filed under Seal from Electronic Case Filing
(ECF) System. Filings undersealshall be deletedfrom the ECF systemonly upon ordeof the
Court.

15. Order Subject to Maodification. This Order shall be subjectto modification by
the Court onits own initiative or on motion of a party or any otherpersonwith standing
concerninghe subject matter.

16 No Prior Judicial Determination. This Order is entered based on the
representationand agreementsof the parties and for the purposeof facilitating discovery.
Nothing hereinshall be construed goresenteds a judicial determinatiorthat any document or
material designatedConfidential Informatiorby counselor the partiesis entitled to protection
under Rule 26(c) of th&ederalRules of Civil Procedure ootherwiseuntil suchtime as the

Court mayrule on aspecificdocumenbr issue.



17. Persons Bound. This Order shall take effect when enteredand shall be binding

uponall counsel ofecord andheirlaw firms, the parties,andpersonsnadesubjectto this Order

by its terms.

So Ordered.

ENTERED:

Date: March 302018

WE SO MOVE

and agreeto abide

by the terms of thisOrder
Attorneyfor Plaintiff(s):

/s/ Edward R. Forman

Counsefor Angella Streeter
Bar# 0076651

/s/ Helen M. Robinson

Counsefor Angella Streeter
Bar# 0097070

Dated:
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/s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE

WE SO MOVE
and agreeto abide
by the terms of this Order

Attorneyfor Defendant(s):
/s/ Michelle L. Casper

Counsefor Adaptasoftinc.
Bar# 0091321

/s Heather A. Bailey
Counsefor Adaptasoftnc.
Bar# 6274501 fro ha vice admission)

Dated:



ATTACHMENT A

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ANGELLA STREETER, )
)
Plaintiff, )
)
VS. ) No. 17cv1125
)
ADAPTASOFT,INC,, ) Judge Algenot.. Marbley
) MagistrateKimberly A. Jolson
Defendant. )

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND
The undersignedhereby acknowledgeghat he/shehas read the Confidentiality Order

dated in the abovezaptionedaction and attachedhereto,

understands thiermsthereof,andagreedo be boundy its terms.

The undersigned submit® the jurisdiction ofthe United StatesDistrict Court for the
SouthernDistrict of Ohio in mattersrelatingto the Confidentiality Order and understandshat
the terms of the Confidentiality Order obligate him/her to use materials designatedas
Confidential Information in accordancewith the Order solely for the purposes othe above-
captionedaction,andnotto discloseanysuchConfidentialinformationto anyotherpersonfirm
or concern.The undersignedacknowledgeshat violation of the Confidentiality Order may

resultin penaltiefor contempt of court.

Name: Signature;
JobTitle: Date:
Employer:

Business Address:
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