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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ANGELLA STREETER,
Case No. 2:17-cv-01125
Plaintiff,
JUDGE ALGENON L. MARBLEY
V.
Magistrate Judge Kimberly Jolson
ADAPTASOFT, INC.,

Defendant.

OPINION & ORDER

This matter is before theo@rt on Defendant Adaptasoft,cirs Motion to Dismiss for
Forum Non Conveniens, or, in tAdternative, Motion to Transfer Venue Pursuant to 28 U.S.C. §
1404(a) (“Motion to Dismiss”). (EF No. 7). Defendant requestat Plaintiffs Complaint be
dismissed pursuant to Federal Rule of Civildeaure 12(b)(3) with prejudice, arguing that venue
is improper because an employment agreememiele® the parties contains a forum selection
clause designating Indiana as the forum incWwhdisputes must be brought. (ECF No. 7).
Alternatively, Defendant argues that this case should be transferred to the United States District
Court for the Northern Distriatf Indiana if no forum seleicin clause is operative.

Also before the Court are (1) Defendakdaptasoft, Inc.’s Motion for Judgment on
Defendant’s Motion to Dismiss fd=orum Non Conveniens, or, the Alternative, Motion to
Transfer Venue Pursuant to 28 U.S.C. 1404(dption for Judgment”) (ECF No. 11), and (2)
Plaintiff's Motion to File Surreply in Respons® Defendant’s Motion to Dismiss for Forum Non
Conveniens, or, in the Altertige, Motion to Transfer Venue Pursuant to 28 U.S.C. § 1404(a)

(“Motion to File Surreply”) (ECF No. 20).
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For the reasons set forth hereefendant’s Motion for Judgment BENIED AS
MOOT ; Plaintiff's Motion to File Surreply iDENIED; and Defendant’s Motion to Dismiss is
DENIED.

l. BACKGROUND

A. Factual Background

Defendant Adaptasoft, Inc. (“Adaptasoft”) was Indiana corporation headquartered in
Monon, White County, Indiana. (ECF No. 7 at 2laptasoft provided vaus services, including
payroll software, consulting, busirgestartup, and marketing servicdECF No. 7 at 2). Plaintiff
Angella Streeter worked remotely for Adaguét from November 2, 2015 through March 15, 2017,
while she lived in Ohio. (ECF No. 1 at 2). darding to Adaptasoft’s Motion to Dismiss, Ms.
Streeter was the only Adaptasoft employee to wanfor live in Ohio. (ECF No. 3). Adaptasoft
had no corporate offices outside of Monon; wasimodrporated in Ohio; owned no subsidiaries
incorporated in Ohio; owned no property in Ohio; held no bank accounts in Ohio; and had no
business offices in Ohio. (ECF No. 7 at 3). M, its officers and directors did not reside in
Ohio nor were they domiciled there, and Adapfiedid not conduct board or shareholder meetings
in Ohio. (ECF No. 7 at 3—-4).

Ms. Streeter was hired to work at Adeaguifi by the company’s President and Chief
Executive Officer, Constance Martin. Ms. @ftex’s title, according to her employment
agreement, was Client Care Specialist/Admiapgrt, but she was at times referred to as a

Customer Relations Manager. (ECF No. 1 atHer primary duties inaded customer service,

! Adaptasoft, according to itdotion to Dismiss, “formall ceased its business operations as of October 20, 2017
and all assets of the company are rtbavproperty of CyberPay.” (ECF No. 7 at 3). However, according to the
Parties’ factual allegations, at all relevant times Meeeder was employed by Adagoft itself, and Constance
Martin, who hired Ms. Streeter, remairtb@ President and CEO. At this stageither party has raised any factual
or legal issues surrounding Adaptasoft’s transition to CyberPay. Throughout this Opinion, Adaptasoft and
CyberPay are referred to somewhat interchangeably.
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answering calls and emails, making travel aresmegnts for staff and visitors, ordering business
cards, mailing holiday cards to clispaind creating PowerPoint slidesdirected. (ECF No. 1 at
3). Additionally, she providé administrative support to é¢htechnical staff and updated
information on the company’s website and sociallimaccounts. (ECF No. 1 at 3). Ms. Streeter
did not have any responsibility for hiring or tenating other Adaptasoft employees, she did not
have access to personnetords, she did not casharily and regularly déact or control the work

of two or more other full-time employees, ana shd not create or delep products. (ECF No.

1 at 3-6).

Ms. Streeter alleges that she worked appnately ten to twenty overtime hours each week
on average but was paid an annselhry that did not compensater for such overtime hours.
(ECF No. 1 at 7). She contends that Adagtd&mew or had reason to know” that she worked
overtime, deprived her of compensation for treertime hours, and “intentionally misclassified
[her] as an exempt executive and/or administeaemployee in order to not pay her overtime
premiums that she was entitledrézeive.” (ECF No. 1 at 7-8).

B. Procedural History

Ms. Streeter itiated this action agnst Adaptasoft on December 21, 2017, alleging
violations of the Fair Labor Standards Act (‘$A”) (Count 1) and the Ohio Minimum Fair Wage
Standards Act (“OMFWSA”) (Count 2). (ECKRo. 1). The Complaint seeks monetary,
declaratory, and injunctive relief from Adaptasotttioe alleged vi@tions. Ms. Streeter contends
that she was misclassified as an overtime-exempt executive or administrative employee and that
she regularly worked in excessfofty hours per week but was noaid overtime wages. (ECF

No. 1).



After waiving service, (ECF No. 2), Adaptashifed its Motion to Dismiss. (ECF No. 7).
According to Adaptasoft, an Employment &gment between Ms. Streeter and Adaptasoft
contains a “forum selection clause that mandatsathdisputes related flaintiff's employment
are to be brought in Indiana.{ECF No. 7 at 1). On the basof the forum selection clause,
Adaptasoft seeks dismissal pursuant to Federal &uvil Procedure 12(b)(3). (ECF No. 7 at
1). In the alternative, Adaptasoft asks that tharCwansfer this case to the United States District
Court for the Northern District dhdiana pursuant to 28 U.S.C. § 1404(a). (ECF No. 7 at 1).

When Ms. Streeter failed to respond timelfttie Motion to Dismiss, Adaptasoft filed its
Motion for Judgment. (ECF No. 11). Upon Ms.egter’'s motion, however, the Magistrate Judge
granted Ms. Streeter an extension of time toH#de response to the Motidm Dismiss. (ECF No.
15). Ms. Streeter then timely filed her Mermaodum in Opposition to the Motion to Dismiss.
(ECF No. 16). Subsequently, Adaptasoft filedReply to Ms. Streeter’s response. (ECF No. 19).
Ms. Streeter then filed her Motido File Surreply. (ECF No. 20Adaptasoft's Motion to Dismiss
and Motion for Judgment, as well Bts. Streeter’s Motion to File $eply, are ripe for review.

Il LAW AND ANALYSIS

A. Adaptasoft’'s Motion for Judgment
Adaptasoft requests that tBeurt enter judgment dts Motion to Dismiss. (ECF No. 11).
Adaptasoft filed its Motion to Dismiss on Felary 26, 2018. (ECF No. 11). Ms. Streeter’s
response thereto was due March 19, 2018. (EGFLH). Adaptasoft then filed the Motion for
Judgment on March 21, 2018, requesting that thetColaron the Motion to Dismiss due to Ms.
Streeter’s failure to respond. (ECF No. 1Ajthough Ms. Streeter did noéspond, the Magistrate
Judge granted her tiinMarch 27, 2018 talo so. (ECF No. 15). MS&treeter then timely filed a

memorandum in opposition to the Motion to DismigECF No. 16). Subsequently, Adaptasoft



filed a reply to Ms. Streeter's memorandunopposition, (ECF No. 19), and Ms. Streeter later
filed her Motion to File Surreply. (ECF N&0O). The Motion to Dismiss and subsequent
memoranda are now before the Court for revi€swen this procedural posture, the Motion for
Judgment iIDENIED AS MOOT .
B. Ms. Streeter’s Motion to File Surreply

If Ms. Streeter were grantéelave to file a surreply, thentents of the surreply would be
before the Court for consideration when ruling on Adaptasoft’'s Motion to Dismiss. Thus, as a
preliminary matter, the Court must decide whetbegrant leave. The Court’s Local Civil Rules
permit the filing of a supporting memorandu memorandum in opposition, and a reply
memorandum. S.D. OhiGiv. R. 7.2(a)(2)see also Power Mktg. Direct, Inc. v. Mdyo. 2:08—
cv—826, 2008 WL 4849289, at *1 (S.D. Ohio Nov. 6, 2008)x party intends to file additional
memoranda, such as a surreplgatnot do so “excépipon leave of coufor good cause shown.”
S.D. Ohio Civ. R. 7.2(a)(2). While the Cousrt.ocal Civil Rules do rtadefine good cause, “this
Court has consistently held that in order for eyt be given permission to file a sur-reply, the
reply brief must raise new groundsttwere not presented as partled movant’s iitial motion.”
Comtime Holdings, LLC v. Booth Creek Mgmt. CoNp. 2:07—cv-1190, 2010 WL 4117552, at
*4 (S.D. Ohio Oct. 19, 2010) (citations omitted)The Local Civil Ruls also provide that
“[e]vidence used to support a reply memorandamall be limited to that needed to rebut the
positions argued in memoranda in opposition.” S.D. Ohio Civ. R. 7.2(d).

Ms. Streeter seeks leave tie &a surreply in ordeto address purpoidé new evidence and
arguments submitted by Adaptasoft in its Reply. (BNOF20). First, Ms. Streeter contends that
Adaptasoft presented new evidence in the form @ffadavit of Ms. Martin, as well as an exhibit

showing text messages between Ms. StreeteMmdMartin concerning Ms. Streeter’s hirtd.



Second, Ms. Streeter contends that Adaptasaftie a new argument, on the basis of such
evidence, that it had allowed Matreeter to work in Ohio upon her request and for her convenience
rather than as part of Adaptasoft’s effort to expand its business operations info I@hidhird,
Ms. Streeter contends that neyy@aments were made concerning leeel of interaction with Ohio
clients of Adaptasoft. Id. Finally, Ms. Streeter contendsat Adaptasoft introduced a new
argument as to the burden on Ms. Streeter of litigating this matter in Indiana compared to Ohio.
Id. Adaptasoft filed no responseMts. Streeter’'s motion for leave.

The Court finds that Ms. Stregthas failed to show good causel&ave to filea surreply.
The first three issues the surreply seeks leave to address are not properly considered new
arguments. Ms. Streeter first raised the issue of why she worked from Ohio rather than Indiana
when she argued that Adaptasoft determined shddwvork there as part of its efforts to avalil
itself of the benefits of doing business in that st&ee(ECF No. 16). The issue of whether Ms.
Streeter was allowed to work in Ohio at her retjaes for her convenience, rather than as part of
Adaptasoft’s effort to expand its business operations into Ohio, was raised in Adaptasoft's Motion
to Dismiss, and then addressed in Ms. Streekéesiorandum in Response. (ECF No. 7 Ex. B at
1 24); (ECF No. 16 at 6) (“Plaintif§’litigation is a result of injuriethat ‘arise out of or relate to’
work that Plaintiff performedat the direction of Defendaniho determined that Plaintiff would
work remotely out of her home in Ohiq(italics added). Similayl, no new arguments were made
concerning her level of interactiovith Ohio clients of Adaptasoft, as the issue was first raised in

Adaptasoft's Motion to Dismiss(ECF No. 7 Ex. B at 1 24).

2 Ms. Streeter did not specifically make this argument in her memorandum in sugpertdtion to File Surreply,
but rather in the proposed surreply attached to saiibkloHowever, the Court considers it here to evaluate
whether there is goathuse to grant leave.

3 Once again, Ms. Streeter made this argument in the gedmurreply, but the Court considers it here to evaluate
whether there is goathuse to grant leave.



Finally, Ms. Streeter’s assertion that Adagutth presented a newgarment “that it would
not cause any burden on the Plairttiffitigate claims in a different forum and contrasted this with
its own burden of litigating claims in Ohio[,]” & No 20), does not show good cause for leave.
Adaptasoft did not argue that MStreeter would not be burdehéy litigating her claims in
Indiana, nor did it present any argument as ¢orélative burden Ms. Seter would face if she
were to litigate her claims in Indiana insteaddiio. Instead, Adaptasoft argued that Ms. Streeter
failed to give any reason why a transfer of ttase to Indiana would burden her. (ECF No. 19 at
5). Thus, Adaptasoft did not present a “new” angat. Even if Adapasoft is attempting to imply
that Ms. Streeter would suffer marden from such a transfer, tB®urt is confident that it can
weigh the parties’ arguments on this issue withdraiving any improper conclusions. For the
foregoing reasons, Ms. Streeteki®tion to File Surreply i®ENIED .

C. Adaptasoft’s Motion to Dismiss

In its Motion to Dismiss, Adaptasoft requeshat Ms. Streeter’'s Complaint be dismissed
with prejudice pursuant to Rull2(b)(3) because the Employment Agreement contains a forum
selection clause designating Indiana as the faruwhich disputes are to be brought. (ECF No.
7). Alternatively, Adaptasoft argues for a transfevenue to the United &tes District Court for
the Northern District of Indiana pursuant to 2&8LC. § 1404(a). Ms. Sweer counters that the
Employment Agreement does notntain a forum selection claus@hus, dismissal pursuant to
Rule 12(b)(3) is inappropriate orettbasis. As to Adaptasoft’s alternative argument, Ms. Streeter

argues that a change of venue pursuant to 28 U.S.C. § 1404(a) is improper.



1. Forum Selection Clause

Adaptasoft’'s argument for dismissal pursuant to Rule 12(b)(3) is predicated on the
existence of a valid and enforceable forunesiébn clause. The Court now considers whether
such a clause exists and whether dismiggeduant to Rule 12(b)(3) is appropriate.

Federal Rule of Civil Procedure 12(b)(3) provides that a defendant may move to dismiss
for improper venue. Generally, “[a] forum sdlen clause should be uddeabsent a strong
showing that it shodl be set aside."Wong v. PartyGaming Ltd589 F.3d 821 (6th Cir. 2009)
(citing Carnival Cruise Lines, Inc. v. Shy#99 U.S. 585, 595 (1991)). The Supreme Court of the
United States has held, however, that a foruecten clause “may not be enforced by a motion
to dismiss under . . . Rule 12(b)(3) of the FeldBues of Civil Procedure. Instead, a forum-
selection clause may be enforced byation to transfer under § 1404(a)[.Ktl. Marine Constr.
Co., Inc. v. U.S. Dist. Court for Western Dist. of Tex&d U.S. 49, 52 (2013). This is because
Rule 12(b)(3) allows for “dismissal only when vengséwrong’ or ‘improper.” Whether venue is
‘wrong’ or ‘improper’ dependexclusively on whether the cdun which the case was brought
satisfies the requirements of federal venue Jams those provisions say nothing about a forum-
selection clause.1d. at 55. The Court notes that Adaptasaeks to enforce the purported forum
selection clause through dismissal for impropaeruweeunder Rule 12(b)(3). (ECF No. 7) (“Now
comes Defendant, Adaptasoft . . . and respkgtiaove[s] to dismiss Plaintiff's Complaint
pursuant to Federal Rule of Civil Procedure }@&).]”). Adaptasoft mes no argument that
venue is wrong or improper on other grounds. gfant Adaptasoft's nimn pursuant to Rule
12(b)(3) would be contrary to law.

Even assuming Adaptasoft had properly sowgtiorcement, the @irt agrees with Ms.

Streeter that no enforceable forgelection clause exists in tldase. Generally, the Court must



look to three factors when evaluating the enforceability of a forum selection clause: “(1) whether
the clause was obtained by fraud, duressptber unconscionable means; (2) whether the
designated forum would ineffectively or unfgithandle the suit; and (3) whether the designated
forum would be so seriously inconvenient such thgtiring the plaintiff to bring suit there would

be unjust.” Wong v. PartyGaming Ltd589 F.3d 821 (6th Cir. 2009) (citirfgec. Watch Inc. v.
Sentinel Sys., Inc176 F.3d 369, 375 (6th Cir. 1999)).

The language purportedly constituting a forwmlection clause is contained in the
Employment Agreement signed November 2, 2016CF No. 7 Ex. C, at T 18). Paragraph
Eighteen of the Agreement states in full:

18. Governing Law.

(a) This Agreement shall be govednby and construed and enforced in
accordance with the laws ofelState of Indiana without regard to principles of

conflict of laws.

(ECF No. 7 Ex. C). In its Motioto Dismiss, Adaptasoft largely takes for granted that Paragraph
Eighteen constitutes a forum selection clause. Aswhe conclusory assertions to that effect, the
only argument Adaptasoft presents on that issubatsParagraph Eighteen is analogous to the
language found in the case\dflanueva v. Barcroft822 F. Supp. 2d 726 (N.D. Ohio 201 Bee
(ECF No. 7 at 8). IVillanueva the court examined the follomg provision and determined that

it unambiguously contained both a forum setactlause and a choice of law provision:

Any and all legal issues will be brougtrough the state of Michigan and will
follow the laws and guidelines of the state of Michigan.

Villanueva 822 F. Supp. 2d at 734-35. Adaptasoft asghat just as the phrase “[a]ny and all
legal issues will be brought through the state of Michigan” was a forum selection clause in

Villanueva “[s]o, too, in our Agreement, the clauseyides clear directioan the choice of forum



by stating that the Agreemeashall be enforced in Indiana.” (ECF No. 7 at 8) (emphasis in

original).

In her Memorandum in Opposition, Ms. Streedegues that Paragraph Eighteen is not a
forum selection clause. (ECF No. 16 at 1).thRg Ms. Streeter contends, it is a choice of law
provision. (ECF No. 16 at 1)In support of her position, Ms. $#&ter points to the heading of
Paragraph Eighteen, “Governing Law,” as an indicttiat the language directed at choice of
law. (ECF No. 16 at 3). Ms. Streeter also naoled the language of Regraph Eighteen itself,
including “the very words thahe Defendant noted with gainasis—'shall be governed by and
construed and enforced’ in the ‘Stafdndiana’[,]” suggest that it is not a faumn selection clause.
(ECF No. 16 at 3) (emphasis omitted). Moregwis. Streeter highlights Paragraphs Ten and
Twelve of the Agreement, which each selacspecific forum in Indiana for arbitration and
mediation, respectively, to demonstrate that Adagitavas capable of drafting a forum selection
clause but did not include suehclause in Paragraph Etgen. (ECF M. 16 at 3—4)see also
(ECF No. 7 Ex. C at 4-5). Finally, Ms. Streetsserts that Paragraph Eighteen includes no similar
language to that which théllanuevacourt determined was a foruselection clause. (ECF No.
16 at 5). In that regard, Ms. Stter states that even if th@@t believes Paragraph Eighteen is
ambiguous, such ambiguity should be construed aghiegdrafter, Adaptasoft. (ECF No. 16 at
5).

A plain reading of Paragrafighteen reveals that Ms. Stter correctly interpreted the
provision—it is not a forum selection clause. Twerpret it as Adaptasoft does would be to stretch
beyond credibility the clear meaningits unambiguous languagesdentially, the provision states
that the Agreement will be controlled by the laws of Indiana. It says nothing about where any

disputes concerning the Agreement must be brouljldoes not indicate ¢ any issues will be
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brought “through” the state of Indiana, ad/ilanueva nor does it even imply that the Agreement
will be “enforced in” Indiana. Moreover, Agtasoft presented no compelling reason why the
Court should read Paragraph Eighteen in conjanatiith any other portioof the Agreement in
order to transform its plain, unambigudasguage into a forum selection clause.

The Court finds that the Employment Agrearhdoes not containvalid and enforceable
forum selection clause. Adaptéisdvas failed to demonstrate that dismissal is warranted.
Accordingly, the Motion to Dismiss IBENIED to the extent that it seeks dismissal of this action
on the basis of a forum selection clause.

2. Transfer of Venue Pursuantto 28 U.S.C. § 1404(a)

Adaptasoft requests, in the alternative, agf@nof venue to the Uted States District
Court for the Northern District of Indiana. QE No. 7). Adaptasoft seeks a change of venue
pursuant to 28 U.S.C. § 1404(a), which providet tfflor the conveniece of the parties and
witnesses, and in the interest of justice, a distourt may transfer argivil action to any other
district court or division wher it might have been brought[.]The application of § 1404(a) is
limited “to the transfer of actions commencedidistrict court where both personal jurisdiction
and venue are propeMartin v. Stokes623 F.2d 469, 474 (6th Cir. 1980). Thus, “[e]ven if venue
is proper, the distriatourt still may transfethe case to a more convent forum pursuant to the
provisions of 28 U.S.C. § 1404(a)[.Bunting ex rel. Gray v. Gray F. App’'x 443, 448 (6th Cir.
2001). The statute requires “ththe transfer would serve tlomnvenience of the parties and
witnesses, that the transfer would serve the intefggstice, and that thtransferred action could
have been brought indrtransferee courtBunting ex rel. Gray v. Gray Fed. App’x 443, 448

(6th Cir. 2001) (citations omitted). Whetherdmant a change of venue “under § 1404(a) lies
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within the discretion of the district courtBunting ex rel. Gray v. Gray2 Fed. App’x 443, 448
(6th Cir. 2001) (citingNorwood v. Kirkpatrick349 U.S. 29, 31-33 (1955)).
Typically, in a case not involng a forum selection clause, dastrict court considering a
§ 1404(a) motion . . . must evaluate both the convenience of the parties and various public-interest
considerations.”Atl. Marine Constr. Co., Inc. v. U.Bist. Court for Western Dist. of Texds/1

U.S. 49, 62 (2013) (footnote omitted). This Courtpraviously stated that “[a] plaintiff’'s choice

of forum is given great weight[,]” and aefendant “must make a strong showing of
inconvenience to warrant upsetting the Plaintiff’'s choice of forur&Hanehchian v. Macy's, Inc.
251 F.R.D. 287, 289 (S.D. Ohio Apr. 16, 2008) (citithgposon v. Princeton—Ne¥ork Investors,
Inc., 799 F. Supp. 802, 804, 805 (S.D. Ohio 1992)¢nue should not be transferred unless the
factors of the convenienoé the parties and potential withnessasg the interests gdstice, “weigh
heavily in favor of the defendant.ld. at 289 (citingWest American Ins. v. Pot&)8 F.2d 974,
1990 WL 104034 at *2 (6th Cir.1990)). The threshgliestion is whether the action “might have
been brought” in the transferee co@and, if such is the casegtissue becomes whether transfer
is justified under the balae of the § 1404(a) factorsd. (citations omitted).

As to the threshold consideration, § 1404(avjtes that, “[a]n action might have been
brought in the transferee court (L) the transferee court hasigdiction over te subject matter
of the action; (2) venue is proper in the transferee court; and (3) the defendants are amenable to
process issuing out of the transferee couRdcific Life Ins. Co. v. U.S. Bank Nat'l AssNo.
1:15—-cv-416, 2016 WL 223683, at *3 (SOhio Jan. 19, 2016) (citingky Tech. Partners, LLC
v. Midwest Research Insi.25 F. Supp. 2d 286, 291 (S.D. Ohio Dec. 21, 2000)). Here, the parties

have expressed no disagreement over whether tbghthld consideration imet, and the Court

finds that it is. The transferee court would h&seral question jurisdiction over Ms. Streeter’s
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FLSA claim (Count 1).See28 U.S.C. 1331. Additionally, it wodlhave supplemental jurisdiction
over Ms. Streeter's OMFWSAlaim (Count 2), because it is sglated that it forms part of the
same case or controversysee28 U.S.C. 1367. Adaptasoft nomly does not dispute personal
jurisdiction in the transferee cduit clearly stated that it subject to jurisdiction thereéSee ECF
No. 7 at 10). Indeed, Adaptds a corporation headquarteredwWhite County, Indiana, which
is situated in Indiana’s northermadicial district. Adaptasoft is aanable to process issuing out of
that court. Venue is therefore also proper urBU.S.C. 88 1391(b)(1) and (c)(2). Thus, this
action might have been brought in the United Sttissrict Court for the Northern District of
Indiana.

Proceeding to the second stage of the484(a) analysis, the Court now must examine
“whether, on balance, the consid@as of the parties and the interests of justice favor transfer.”
Pacific Life Ins. Co. v. U.S. Bank Nat'| AssMo. 1:15-cv—-416, 2016 WL 223683, at *2 (S.D.
Ohio Jan. 19, 2016) (citingay v. Nat'l City Mtg. Cq.494 F. Supp. 2d 845, 849-50 (S.D. Ohio
July 9, 2004)). A motion to transfer “calls on the district court to weigh in the balance a number
of case-specific factors.Stewart Org. v. Ricoh Corp487 U.S. 22, 29 (1988). At this second
stage, “[tlhe balance of convenience, considggh the relevant factors, should strongly favor
transfer before such will be grantedPacific Life Ins. Cq.2016 WL 223683, at *2 (citingay,

494 F. Supp. 2d at 850). The Sixthrcuit concluded that “in ruliggon a motion to transfer under
§ 1404(a), a district court shoutmnsider the private interest$ the parties, including their
convenience and the convenience of potential w#eg, as well as othgublic-interest concerns,
such as systemic integrity and fairness, which comaer the rubric of ‘irdrests of justice.”
Moses v. Bus. Card Exp., In€29 F.2d 1131, 1137 (6th Cir. 1991) (citi@gewart Org. v. Ricoh

Corp., 487 U.S. 22, 30 (1988)). The party moving fansfer “bears ‘the bden of establishing
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the need for a transfer of venue.DRFP, LLC v. Republica Bolivariana de Venezu&é5s F.
Supp. 2d 890, 903 (S.D. Ohio May 14, 2013) (quolkagton Superior Court v. Yag88 F.R.D.
151, 165 (S.D. Ohio Nov. 29, 2012)). A change ofueis improper when it “serves merely to
shift the inconvenience from the plaintiff to the defendah@%sak v. American Defense Systems,
Inc., No 2:06—cv—-1021, 2007 WL 1469408, at *20§SOhio May 18, 2007) (citinRaymond E.
Danto Associates, Inc. v. Arthur D. Little, In816 F. Supp. 1350 (E.D. Mich. 1970)).

Beginning with private interest Adaptasoft argues thaktlhonvenience of the witnesses,
the ease of access to evidence, and the conveniettre parties weighs in favor of transfer to
Indiana. (ECF No. 7). Firstpnsidering the convenience of the witnesses, the Court notes that it
is an important factor, but many courts haveogmized “the rule thaupon a motion to change
venue the convenience of withesgeho are a party’s employees witit ordinarily be considered,
or at least, that the convenan of such employees will najenerally be given the same
consideration as is gimeto other witnesses.Zimmer Enterprises, Inc. v. Atlandia Imports, |nc.
478 F. Supp. 2d 983, 991 (S.D. Ohio Mar. 13, 2007) (citing 74 A.L.R.2d 16, § 16(b) (2005)).

Adaptasoft identified twenty-eight potentigitnesses, including MsStreeter. (ECF No.

7 Ex. B). Of those, only seventeen are locatethdiana, and the remaining eleven potential
witnesses are located outsidelofliana or, in the case of Ms.r&tter, in Ohio. Adaptasoft
presented no argument as to why Indiana woulthé»e a more convenient forum for those eleven
witnesses; Indiana and Ohio &ap to be equally convenient for ten of them, and Ohio is more
convenient for Ms. Streeter. Of the seventeéo &re located in Indiana, ten of the potential
witnesses are current employees of Adaptasifie convenience of those ten current employees
is given less consideratiorsee Zimmer Enterprises, Ind78 F. Supp. 2d at 991. There are thus

only seven remaining witnesses located in dndi—former Adaptasoft employees—for whom
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Indiana appears to bestimore convenient forum. The convemie of the witnessaloes therefore
weigh slightly in favor of transfer, though not stsongly as Adaptasoft would have this Court
believe. Indeed, Adaptasoft's reatng could easily be extendedaiue that in every case where
a company is a defendant, venue should be ioithevhere the defendard located, because the
majority of defendant’s witnesses live there. This Court is unwilling to so hold and finds that this
factor determinative.

As to the convenience to the parties themeseAdaptasoft argues that the absence of key
employees from CyberPay, many of whom Adaptagt#htified as potential withesses in this
case, “will have a catastrophic eft on CyberPay’s abilitio service itglients.” (ECF No. 7 at
13). Ms. Streeter contests that “venuettie forum state would be unduly burdensome on
[Adaptasoft’'s] business becausetloé number of withesses Defentl@lans to use.” (ECF No.
16 at 7). Ms. Streeter argues that, considemodern technology andgfimprobable likelihood”
that all of Adaptasoft's potential witnesses wobddrequired to travel to Ohio at the same time,
the impact on Adaptasoft’s business is appidyeninimal. (ECF No. 16 at 7-8).

The Court recognizes that Adaptasoft mayffer some inconvenience if its current
employees must appear in Ohio. The Counbispersuaded, however, tliae inconvenience to
Adaptasoft outweighs the inconventerto Ms. Streeter if she werequired to litigate her claims
in Indiana. The Court is nobnvinced that Adaptasoft waluffer “catastrophic” effects resulting
from the absence of CyberPay’s employees if¢dage were litigated in Ohio. (ECF No. 7 at 13).
Even if CyberPay’s clients require immediassiatance at some point in time when witnesses
were required to be in Ohio, Adaptasoft has given no reason for the Court to believe that litigating
here would mean that not a siaghdaptasoft employee was avaikbd aid its clients, or that

witnesses in this case could not help their clients remotely while in Ohio. Indeed, Adaptasoft's
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own employment agreements notes “with the o computers and the internet, the physical
location of a programmer . . . is not relevant."CENo. 16-1 at | 7(b))Adaptasoft asserts that
the need for immediate assistance by CyberPgjmmees has occurred in the past, but it provides
no facts as to how recently or frequently thgtgens, the likelihood that it would happen again,
the maximum number of employees who could bayafrom CyberPay'’s offices at any given time
or for how long if happens agaiar any other details that walikuggest the inconvenience to
CyberPay would be significantly ggter than that to Ms. Street@rself, depending on the forum.
Ms. Streeter would almost certainly be inconvenierifcesjuired to travel to Indiana for litigation.
Moreover, given that a change of venueirgroper when it “serves merely to shift the
inconvenience from the plaintiff to the defendant[lJassak v. American Defense Systems, Inc.
No 2:06—cv-1021, 2007 WL 1469408, at *2SOhio May 18, 2007) (citinRaymond E. Danto
Associates, Inc. v. Arthur D. Little, In@16 F. Supp. 1350 (E.D. Mich970)), the Cort will not
weigh this factor in favor of transfer.

As to the relative ease of access to evidettoe,Court finds this factor inconclusive.
Adaptasoft argues many of the documents releva this case, including Ms. Streeter’s
employment files, are “located at the Compaegdyuarters for CyberPay” in Indiana. (ECF No.
7 at 13). Ms. Streeter did not contest thath documents are located in Indiagee(ECF No.
16). However, the extent of evidence locatedahsrunclear, as is whedr the evidence is in
physical, hard-copy form, or whether it is easilgitable electronically. Thus, the Court finds
that the information and arguments presented deret establish that this factor weighs strongly
in favor of transfer. In sum, the private irgsts of convenience ofitnesses weights slightly—

but not strongly—in favor of transfer, and the ramray private interest factors are inconclusive.
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Turning to the public interest factors, Adaptasoft argued that “the strong interest in having
localized controversies decided at home tips theesdalfavor of having ik case transferred.”
(ECF No. 7 at 14). To supportigiconclusion, Adaptasoft arguedtti[c]ertainly, the Northern
District of Indiana has an interest in resoty a dispute about a Comupy located within its
jurisdiction, versus a remote court with no real teethe Company or dispute at issue.” (ECF No.

7 at 15). Ms. Streeter counterati®hio does have in interestthis dispute: “Ohio has a public
interest in how its residents and employeesra@gted by foreign corporations who purposefully
direct activity towards the State(ECF No. 16 at 8). The Court agrees that Ohio has an interest
in how its residents are treated by foreign corponati And, of course, Inaiha has an interest in
resolving a dispute about a compadngated in its jusdiction. Thus, the puid interest factor of
having localized controversies decided at bameighs in favor of neither forum.

In addition, Ms. Streeter contends thag ttisparity in bargaing power between Ms.
Streeter and Adaptasoft as employee and emplogspectively, weighs against transfer. (ECF
No. 16 at 8). Though Ms. Streeter does not fullyettep this argument, théourt agrees that the
public has an interest in protecting the rightsirafividuals against aporations with more
bargaining power. Merely because a corporati@rhare employees in one state, for instance, or
because a corporation is in control of mosth&f documentary evidence, an individual plaintiff
should not be forced to litigate her claims whigre corporation has its place of business. Thus,
the Court finds the public interest in this caseghsislightly in favor of litigating the claims in
the Southern District of Ohio, étplaintiff’'s choice of forum.

Considering all of the private and public interests, the Court finds overall that Adaptasoft

has not made a sufficiently “sting showing of inconvenience warrant upsettinghe Plaintiff's

choice of forum.” Shanehchian v. Macy’s, In@51 F.R.D. 287, 289 (S.D. Ohio Apr. 16, 2008)
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(citing Hobson v. Princeton—NeWork Investors, In¢.799 F. Supp. 802, 804, 805 (S.D. Ohio
1992)). Venue should not be transferred because the relevant factors do not “weigh heavily in
favor of the defendant.’ld. at 289 (citingWest American Ins. v. Pot&0)8 F.2d 974, 1990 WL
104034 at *2 (6th Cir.1990)). The Court, in itsatietion, therefore declines to transfer venue and
Adaptasoft's Motion to Dismiss in so far aséeks transfer pursuant28 U.S.C. § 1404(a) is
DENIED.
V. CONCLUSION

In summary, Defendant Adaptasoft, Inc.’s tMa to Dismiss for Forum Non Conveniens,
or, in the Alternative, Motion tdransfer Venue Pursuant to P8S.C. § 1404(a), (ECF No. 7), is
DENIED. Defendant’s request for dismissal on the basis of a forum selection clause cannot be
granted because no forum selection clause exiditgsitase. MoreoveDefendant’s request that
this case be transferred to the United StategiEtisourt for the Northern District of Indiana
pursuant to 28 U.S.C. § 1404(a)ldedbecause Defendant did notnadenstrate that a transfer of
venue is appropriate. Plaintiff's Motion to Fiurreply in Response to Defendant’s Motion to
Dismiss for Forum Non Conveniera, in the Alternative, Motion tdransfer Venue Pursuant to
28 U.S.C. § 1404(a), (ECF No. 11),0&NIED AS MOOT . Finally, Plaintif’'s Motion to File
Surreply in Response to Defendan¥lotion to Dismiss for Fonmm Non Conveniens, or, in the
Alternative, Motion to Transfer Venue Purstido 28 U.S.C. § 1404(a), (ECF No. 20), is
DENIED.

IT 1S SO ORDERED.

s/ Algenon L. Marbley
DATED: August 23, 2018 ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE
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