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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

RICHARD JONES,

Plaintiff,

Civil Action 2:17-cv-1127
V. Judge Michael H. Watson
Magistrate Judge Jolson

OLD DOMINION FREIGHT
LINE, INC., et al.,

Defendants.

REPORT AND RECOMMENDATION
AND ORDER

This matter is before the Court on PlaingfiMotion to Remand to State Court (Doc. 7)
and Plaintiffs Motion for Leave to Conduct Limited Jurisdictional Discovery Related to
Plaintiff's Motion to Remand (Doc. 17). For the reasons that folitois,RECOMMENDED
that Plaintiffs Motion to Remande GRANTED, but Plaintiffs request for attorn&y fees is
DENIED. Further, Plaintiff's Motion to Conduct Limited JurisdictiomsBovery iSDENIED.

I. BACKGROUND

Plaintiff initiated this action on November 17, 2017, in the Franklin County Court of
Common Pleaagainsthis former employerQld Dominion Freight Line, Ing(“Old Dominion”)
and his former terminal managdohn Zelinksi, after Plaintiff was terminated from his
employment asa truck driver. (Doc. 3 at 1). Plaintifhllegesthat following rotator cuff
surgey, hetook twelve weks of leave under the Family Medical Leave Act and teguested
unpaid leave, but instead was firedld. @t 2). According to Plaintiff, he was “one of the oldest

employees at his terminal.” Id(). Based upon these allegations, Plaintiff brougktclaims
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against Defendants under Ohio Revised Code Chapter, &téthming fromalleged (1)
discrimination on account of Plainti§f disability, perceived disability, and age; (2) a failure to
accommodate Plainti disability; and (3) a failure to eage in the interactive process.ld.(at
5-11).

Defendants removed the case to this Court, asserting diversity juosdiader 28 U.S.C.
§ 1332. (Doc. 1). Defendants represent that Plaintiff is a citizen of the &t®hio and
Defendant Old Dominion is a citizen of both Virginia and North Carolindd. &t 2-3).
Defendants acknowledge that Defendant Zielinksi, like Plaintiff, is also &rtitk the State of
Ohio. However, Defendants assert that his citizenship “should be disregardaggogs of
determining jurisdiction under 28 U.S.C. § 1441....1d. (at 3). Specifically, Defendants
argue that the Court should ignore Defendant Zielinksi’'s citizenship becaugeothplaint
presents no colorable claim against him and Plaintiff fraudul@itigd him in an apparent effort
to defeat this Court’s jurisdiction. Id().

The following week, Defendants moved to disniiss claims against Defendant Zielinksi,
arguing that Plaintiff failed to plead fadsfficientto establisitDefendantZielinsk’ s individual
liability. (Doc. 4). Then, on January 5, 2018, Plaintiff fled an Amended Compléedjra
the same causes of action lglstering theallegations as t®efendantZielinksi. (Doc. 6).
That same day, Plaintiff filed ®lotion to Remandrequesting that this Couremand the case
back to the Franklin County Court of Common Pleas (hereinaftez State @urt’) for lack of
subject matter jurisdiction. (Doc. 7). The Court subsequently stayed the brding
DefendantsMotion to Dismisdn order to address the Motion to Remand firgDoc. 9).

Defendants filed their Response in Opposition to the Motion to Remand (Doc. 14), but

rather that filing a Replyeven afte seeking an extension to do)sBlaintiff fled a Motion for



Leave toConduct Limited Jurisdictional Discovery Related to PlaitgifMotion to Remand
(Doc. 17). In that Motion, Plaintiff requested that his deadline tcaffReply to the Motion to
Remand be stayedd(), which the Court granted. (Doc. 18)After the Cout expedited
briefing on jurisdictional discovery (Doc. 18), Defendants filed their Respang@pposition
(Doc. 19), and Plaintiff filed his Reply (Doc. 20). The Court now considers both Mdtions.
[I. LEGAL STANDARD

“[A] defendant may remove a state couatse to federal court only if it could have been
brought there in the first place; that is, if the federal court would havaalkigrisdiction over the
case.” Strong v. Telectronics Pacing Sys., i@ F.3d 256, 259 (6th Cir. 1996 Relevant to this
case, district aurts have federal jurisdiction based on diversity citizenshgctions “where the
matter in controversy exceeds the sum or value of $75,000” and where the controvetagén
“citizens of different States.”28 U.S.C. § 1332;e also3LI Consultant Grp. v. Catholic Health
Partners No. 1:15cv-455, 2016 WL 246202, at *1 (S.D. Ohio Jan. 21, 201&he statute
requires “complete” diversity of citizenship, meaning no plaintiff residethe same state as any
defendant. Myers Indus., Inc. v. Younijo. 5:13CV-01278, 2013 WL 4431250, at *1 (N.D. Ohio
Aug. 16, 2013) (citind.incoln Prop. Co. v. Roch&46 U.S. 81, 842005)). If complete diversity
of citizenship exists, defendants may remove an action filed by a plaintifitencourpursuant to
28 U.S.C. §1441.1d.

If, however, it appears that the federal district court to which a case was retacked
subject matter jurisdiction, the case must be remand&sk, e.g.Woodworth v. Time Warner
Cable, Inc, No. 1:15 CV 1685, 2015 WL 6742085, at *1 (N.D. Ohio Nov. 2, 2015) (“Under 28

U.S.C. § 1447(c), cases originally filed in a state court must be remdpaleahny time before trial,

Although Plaintiff did not havanopportunity to file a Reply to the Mion to Remand, because the Court’s
recommendation is in Plaintiff's favothere is no prejudice.
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it appears that the federal district court to which they weraovedlacks subject matter
jurisdiction.”). “However, the‘fraudulent joinderof nondiverse defendants will not defeat
removalon diversity grounds. Id. (quotingCoyne v. The AnTobacco Cq.183 F.3d 488, 493
(6th Cir. 1999)). Thus if a nondiverse party has been joined as a deferdant in the absence
of a federal questiearthe removing defendant may avoid remdnd demonstrating that the
non-diverse party was fraudulently joinedviurray Energy Holdings Co. v. Bloomberg, L,..Ro.
2:15-CV-2845, 2016 WL 3355456, at *2 (S.D. Ohio June 17, 2018)it another way‘fraudulent
joinder is a judicially created doctrine that provides an exception to theewwunt of complete
diversity.” Coyne 183 F.3dat 493 (citation and internal qtes omitted).

To determine whether defendant igraudulently joined, a court must ask whether “it is
‘clear that there can be no recovery under the law of the state on the cause atiegéé acts in
view of the law.” Murray Energy Holdings Cp2016 WL 3355456, at *2quotingAlexander v.
Elec. Data Sys. Corpl3 F.3d 940, 949 (6th Cir. 1994) In other words;the question is whether
a colorable cause of action exists against thediogrse defendant.”"Markins v. Sw. Airlines Cp.
No. 5:17 CV 793, 2017 WL 4050195, at *2 (N.D. Ohio Sept. 13, 2017) (cléngme-Duncan,
Inc. v. AuteBy-Tel, L.L.C, 176 F.3d 904, 907 (1994)). Importantly, a court does not paobe
plaintiff’s motive for joining a nowliverse defendant to the lawshécausenotiveis immaterialto
the analysis See,e.g, JeromeDuncan, Inc. 176 F.3d at 907see also Kovacic v. Clark Retalil
Ent., Inc, No. 1:.08CVv1921, 2008 WL 11381423, at *2 (N.D. Ohio Nov. 19, 2008) (“The court
examines the legal sufficiency of the claimgt [a daintiff’s] actual motive for joining the
nondiverse defendants.”) (listing cases).

Ultimately, he removing party bears the burden of demonstrating that no colorable cause of

action existaunder state law Murray Energy Holdings Cp2016 WL 3355456, at *2 Courts



have described this burden as “an uphill struggle in persuading the Court that not onlyedoes t
complaint fail to state a claim against the sthverse defendant, but that there is not even a
colorable argument that it does Eckhat v. Depuy Orthopaedics, IndNo. 203CV-1063, 2004
WL 524916, at *2 (S.D. Ohio Mar. 2004);see alsdNalker v. Philip Morris USA, Inc443 F.
App’'x 946, 952 (6th Cir. 2011) (“The burden of persuasion on those whofctaidulent joindeis
a heavy one.”).

Courts have explained the fraudulent joingeguiry a similar to one under ‘anotion to
dismiss under Fed. R. Civ. P 12(b)(6), bateven more deferentidab aplaintiff. Markins 2017
WL 4050195, at *2see alsdCasias vWal-Mart Stores, InG.695 F.3d 428, 433 (6th Cir. 2012)
(“When deciding a motion to remand, includifrgudulent joinderallegations, we apply a test
similar to, but more lenient than, the analysis applicable to a Rule 12(b)(6) motd@mmiss”).
Further, as is the case over any dispute regarding whether removal is proper, all deidie m
resolved in favor of remandSee, e.g.Kovacic 2008 WL 11381423, at *2 (“Any disputed
guestions of fact or ambiguities of state law are resolved in favor ofaim@emoving party);
Long v. Bando Mfg. Co. of Am., In201 F.3d 754, 757 (6th Cir. 2000) (stating “removal statutes
are to be narrowly construed” because “they implicate federalism concerAdi"of this is to
say that Defendaritburden here is very high.
[11. DISCUSSION

A. Motion to Remand (Doc. 7)

As an initial matter, the Court mustnsiderPlaintiff’s allegations at the time of removal
whenanalyzingfraudulent joinder. Markins 2017 WL 4050195, at *(citing Coyne 183 F.3cht
492). Thus, the Court takes into account oallegations in the original Complair{tthe

Complaint”), and not the added factual allegatiomsde in the January 5, 2018 Amended



Complaint (Doc. 8). SeeMarkins 2017 WL 4050195, at *1.

With this in mind,the Court turns to Defendants’ arguments efendanZielinksi was
fraudulently joined becaud®aintiff “has no colorable basis for his Ohio Revised Code Chapter
4112 claims” againshim. (Doc. 1 at 3). Specifically, Defendantentendthat Plaintiffs
Complaint does not allege th&tefendantZielinski: “(1) played any role in setting physical
requirements for Old Dominiosa drivers; (2) told Plaintiff that he could not work because of his
physical restrictions; (3) refused to accommodate any reqoeste by Plaintiff; (4) refused to
engage Plaintiff in the interactive process; (5) treated Plaintiff angreiffly on the basis of
Plaintiff s alleged disability; (6) perceived Plaintiff as disabled; or (7) treatedtiHlany
differently on the basisf Plaintiff s age.” [d. at 34).

Although theComplainthas fewexplicit allegations againdbefendantZielinski as an
individual, Plaintiff also allegeshat “Defendants which includesDefendantZielinski, violated
various sections of O.R.C.4.12.02 irhis Claims for Reliesectionwithin the Complaint. I¢. at
5-11). Further, he Complaint alleges thddefendan®ielinski is a resident of the State of Ohio;
that he was “the terminal manager with supervisory authority over” Plaintdfttam he “was an
individual responsible for firing” Plaintiff. (Doc. 3 at 4).

Defendantsoncedéhat a supervisor/manager may be held jointly and/or severally liable
with his employer for discriminatory conduct in violation of O.R.C. § 4112. (Doc. 14)asdé
alsoGenaro v. CentTransp, Inc, 84 Ohio St.3d 293, 29@999. Defendants argudowever,
that undewilliams v. Geeral Eledric Co, 269 F. Supp. 2d 958, 970 (S.D. Ohio 20@g8}ividual
supervisors and/or managers can only be held liable when they play a “direct rolang [tfe
complained of] employment decision[s].” (Doc. 14 at. 1®ere, Plaintiff alleges th&efendant

Zielinski had supervisory authority and was an individual responsible for his firinthough the



allegations ee somewhat tersePlaintiff’'s core allegation ighat DefendantZielinski was not
simply a bystander, but instead an active participdnat played a direct rol@ the firing process.
See McKinney v. CVS Caremark Comgo. 2:13CV-00863, 2014 WL 17183&t *4 (S.D. Ohio
Jan. 13, 2014pdopted byNo. 2:13€V-863, 2014 WL 1608489 (S.D. Ohio Apr. 22, 2014).

As explained above, evendfcomplaint‘is too vague or conclusory to withstand a motion
to dismiss on remand, the sufficiency of the Complaint faces a higher thresholdodms the
establishment of a colorable cause of action under the removal statdekins 2017 WL
4050195, at *3. Basedon ths standard and Plaintiff'allegations, “the Court cannot say to a
requisite degree of certainty that [P]laintiff will be unable to state a clgamst” Defendant
Zielinski, especiallybecauseall doubs must be resolved in favor of reman&ee gt v. Total
Renal Care, In¢.No. 1:13 CV 1719, 2013 WL 5740066, *& (N.D. Ohio Oct. 22, 2013)
Although Defendantielinski stated in an affidavit that hgayed “no role in deciding whether to
extend [Plaintiffs] medical leave and/or terminate hiem@oyment (Doc. 141 at 2), this simply
creates dhe said, he saidsituation ThisCourt has previously held that,

because the appropriate standard for a claim of fraudulent joinder is whetbes ther

a possibility that the state court would find t@mplaint states a cause of action

against the resident defendant . . . contested issues of fact and uncertainty as to the

controlling substantive law should be resolved in favor of the plaintiff.
Eckhart 2004 WL 524916, at *5 (quotations and citatiomsitted). Because there is “a
reasonable possibility that [Plaintiff's] factual allegations state a clainr stake law,the actual
“truth of the allegations and mefiareto beleft to the trier of fact-and are not to be resolved at
this juncture. Id.

Finally, Defendants aver that Plaintiff fraudulently join&kfendantZielinksi “in an

apparent effort to defeat the jurisdiction of this Court.1d. @t 3). Asexplainedabove,

however, Plaintiff’'s motives are irrelevant to the fraudulent joinder analysis, e.g.Jerome-



Duncan, Inc. 176 F.3d at 907. Instead, the Coudidy inquiry is “whether there is arguably a
reasonable basis for predicting that the state laghtmmpose liability on the facts involved.”
Probus v. Charter Comm., LL.234 F. App’x 404, 407 (6th Cir. 200%ee also Eckhar2004 WL
524916, at *3 (“[T]he Court’s task is limited to determining whether the tantgstates any claim
against the iedent defendant that is even arguably permitted under state law.”).

Applying this standardthe Court finds that the Complaistatesa colorable claimand
DefendantZielinski was not fraudulentlyoined. Consequentlyzomplete diversity between the
adverse parties does nexist andthe Court lacks jurisdiction over this matteBee, e.gid. The
Court notes, howevethat it may very well see this case agaitf. the State Court agrees with
Defendantsmerits argumentsegarding the claims against Defendaminksi and dismisses him
from the @se, Defendant Old Domimomay choose to remove the case yet agaBut that is
for the State Gurt to decide. SeeEckhart 2004 WL 524916, at *2'When a colorable argument
in support of the claim against the ndinerse defendant exists, although the defendant may
ultimately succeed in having the claim dismissed by the state ceurgval of the case is
improper.”).  For those reasons, thendersigned RECOMMENDS that this case be
REMANDED.

Finally, Plaintiff has asked this Court for an award of fees and costs incsreeckault of
Defendantsremoval of this case. (Doc. 7). Under 28 U.S.C. § 1447, it is within the’€ourt
discretion whether to award suclegeand costs. When an objectively reasonable basis exists for
seeking removal, however, fees should be deniedul v. Kaiser Found. Health Plan of Ohit01
F.3d 514, 523 (6th Cir. 2012). It cannot be said here that Defendaktsl an objectively

ressonable basis for removal. Thus, Plaintiff’'s request for award of fees asdstdENIED.



B. Motion for Limited Jurisdictional Discovery (Doc. 17)

In an effort to support his Motion to RemandPlaintiff seeks jurisdictional
discovery—amely, 16 document requests, depositionBafendantZielinksi, nonparty Vynae
Jamison, and a 30(B)(6) notice of depositiofDoc. 17). While a court has discretiaio ‘allow
affidavits, documents, and even a limited evidentiary hearing to resolve disprigeticfional
facts,” such discovery is not necessarthis case Hicks v. Emery Worldwide, In@254 F. Supp.
2d 968, 971 (S.D. Ohio 20Q3ee alsdaNalker v. Philip Morris USA, Inc443 F. App’x 946, 953
(6th Cir. 2011) (holding that a court may pierce the plegsli‘only to identify the presence of
discrete and undisputed facthat would preclude plaintiff's recovery against thestate
defendant”). Here as described abovdhe parties disputdDefendant Zielinski’'s role in
Plaintiff's termination. The affidavits, potential discovery responses, and deposigtmstiff
seeksall concernDefendantZielinski’'s role andwhether the facts actually suppdttaintiff's
claims. As such, the requested discovery goes to the heart of this matteis &nbre
appropriately left for the court which ultately takes control of the case Markins 2017 WL
4050195, at *2 (quotingittle v. Perdue Pharma, L.P227 F. Supp. 2d 838, 847 (S.D. Ohio 2002).
ConsequentlyPlaintiff s Motion for Limited Jurisdictional Bcovery (Doc. 17) i®ENIED.

V. CONCLUSION

For those reasons,is RECOMMENDED that Plaintiffs Motion to Remand (Doc. Be
GRANTED, but Plaintiff s request for attornéy fees iDENIED. Further, Plaintiffs Motion
for Leave to Conduct Limitedurisdictional Discovery Related to Plaint#fMotion to Remand
(Doc. 17) isDENIED.

IT 1S SO ORDERED.

Date:April 3, 2018 [s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE




