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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
WILLIAM E. MARTIN
Plaintiff,
Civil Action 2:17-cv-1145
V. JudgeGeorgeC. Smith
MagistrateJudge Elizabeth P. Deavers
JOHN R. KASICH, et al.
Defendants.
ORDER and

INITIAL SCREEN REPORT AND RECOMMENDATION

Plaintiff, a state inmate under the supenonsof the Ohio Department of Rehabilitation
and Correction, brings this prisoner civil riglatstion under 42 U.S.C. § 1983. (ECF No. 1.)
Plaintiff's request to proceead forma pauperiss GRANTED. All judicial officers who render
services in this action shall do as if the costs had been prepaid. 28 U.S.C. § 1915(a). This
matter is before the Cowstia spontdor an initial screen of Plaiiffs Complaint as required by
28 U.S.C. § 1915A to identify cognizable claiared to recommend dismissal of Plaintiff's
Complaint, or any portion of it, which is frivmls, malicious, fails to state a claim upon which
relief may be granted, or seeks monetary relief from a defendant who is immune from such
relief. 28 U.S.C. § 1915A(b).

The Undersigned finds that Plaintiff's alas are not cognizable under 42 U.S.C. § 1983
and therefor&RECOMMENDS that the CourDISMISS his Complaint.
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According to the Complaint, Defendants sparted Plaintiff off-site in order to undergo
a medical procedure. (ECF No. 1-1 at 5.qilRlff states that, whilbe was away, another
prisoner stole his property, which Defendaadtegedly failed to properly protectid()
According to Plaintiff, Defendants variouslijaaved the other prisoner to steal Plaintiff's
property, destroyed Plaintiff's property, and failed to respond to Plaintiff's grievaridest %-
8.)

.

Congress enacted 28 U.S.C. § 1915, the fedefatma pauperistatute, seeking to
“lower judicial access vaers to the indigent."Denton v. Hernande504 U.S. 25, 31 (1992).
In doing so, however, “Congress recognized thétigant whose filing feesind court costs are
assumed by the public, unlike a paying litigant, lacks an economic incentive to refrain from
filing frivolous, malicious, orepetitive lawsuits.” 1d. at 31 (quotindNeitzke v. Williams490
U.S. 319, 324 (1989)). To address ttisicern, Congress included subsectiohde)part of the
statute, which provides in pertinent part:

(2) Notwithstanding any filing fee, ong portion thereof, that may have been
paid, the court shall dismiss the casarat time if the court determines that--

(B) the action or appeal--
(1) is frivolous or malicious;
(i) fails to state a claim on whicrelief may be granted; or . . . .
28 U.S.C. § 1915(e)J@B)(i) & (ii); Denton 504 U.S. at 31. Thus, § 1915(e) requsea sponte
dismissal of an action upon the@t's determination that the aai is frivolous or malicious, or

upon determination that the action fails toesttclaim upon which relief may be granted.

'Formerly 28 U.S.C. § 1915(d).



To properly state a claim upon which reliefynte granted, a pldiff must satisfy the
basic federal pleading requirements set fortRaderal Rule of Civil Procedure 8(eee also
Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010) (applyiregleral Rule of Civil Procedure
12(b)(6) standards to reviemnder 28 U.S.C. 88 1915A and 191%2¢(B)(ii)). Under Rule
8(a)(2), a complaint must contain a “short @haln statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ.8&a)(2). Thus, Rule 8(a) “imposes legaldfactual
demands on the authors of complaint$6630 Southfield LtdP’Shipv. Flagstar BankF.S.B,

727 F.3d 502, 503 (6th Cir. 2013).

Although this pleading standaddes not require “detaileddtual allegations,’ . . . [a]
pleading that offers ‘labels andmrclusions’ or ‘a formulaic recitation of the elements of a cause
of action,” is insufficient. Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atlantic
Corp. v. Twombly550 U.S. 544, 555 (2007)). A complamitl not “suffice if it tenders ‘naked
assertion[s]’ devoid of ‘furthr factual enhancement.Td. (quotingTwombly 550 U.S. at 557).
Instead, to survive a motion to dismiss fdahuige to state a claim under Rule 12(b)(6), “a
complaint must contain sufficient factual matterto. ‘state a claim to relief that is plausible on
its face.” 1d. (quotingTwombly 550 U.S. at 570). Facial plabsity is established “when the
plaintiff pleads factual contentdhallows the court to drawedlreasonable inference that the
defendant is liable fahe misconduct alleged.ld. “The plausibility of an inference depends on
a host of considerations, including common semgkthe strength of competing explanations for
the defendant’s conductFlagstar Bank 727 F.3d at 504 (citations omitted). Further, the Court

holdspro seain complaints “to less stringent stdards than formal pleadings drafted by
lawyers.” Garrett v. Belmont Cnty. Sheriff's Dep'No. 08-3978, 2010 WL 1252923, at *2 (6th

Cir. April 1, 2010) (quotindHaines v. Kerner404 U.S. 519, 520 (1972)). This lenient



treatment, however, has limits; “courts should have to guess at the nature of the claim
asserted.”Frengler v. Gen. MotorsA82 F. App’'x 975, 97677 (6th Cir. 2012) (quotivglls v.
Brown 891 F.2d 591, 594 (6th Cir. 1989)).
.

Plaintiff brings his fedetdaw claims against Defendants under 42 U.S.C. § 1983, which
provides as follows:

Every person who, under color of any stat ordinance, regulation, custom, or

usage, of any State or Territory or the DBettof Columbia, sulgcts, or causes to

be subjected, any citizen of the UuitéStates or other person within the

jurisdiction thereof to the deprivation @ny rights, privileges, or immunities

secured by the Constituticand laws, shall be liable to the party injured in an

action at law, suit in equity, orlwer proper proceedings for redress.
In order to proceed under Section 1983, a plaintifét prove both that (1) the perpetrator acted
under color of state law; and (@) conduct deprived the complai of rights, privileges, or
immunities secured by the Constitution or laws of the United StR&satt v. Taylor 451 U.S.
527, 535 (1981)Brandon v. Allen719 F.2d 151, 153 (6th Cir.1988¢Vv’d and remanded sub
nom Brandon v. Holt469 U.S. 464 (1985). As a general ralglaintiff proceeding under
8 1983 must allege that the deprigatof his rights was intentional at least the result of gross
negligence.Davidson v. Canngt74 U.S. 344, 348 (1986). Meregtigence is not actionable
under 8§ 1983.Chesney v. Hill813 F.2d 754, 755 (6th Cir. 1987).
A. Claims against Defendants irtheir Official Capacities

As a preliminary matter, 8 1983 does not pefhaintiff to bring his claim for money
damages against Defendants in their officegbacities. Section 1983 imposes liability only upon
a “person” who, under color of lawybjects another person to a degtion of federal rights. 42

U.S.C. § 1983. In suits for damages, stateciaiis acting in their oftiial capacity are not

“persons” under § 1983Will v. Michigan Dep't of State Policd91 U.S. 58, 71 (1989).



Plaintiff's § 1983 claims again&tefendants in their official gacities, therefore, are not
cognizable.See Gean v. Hattawa830 F.3d 758, 766 (6th Cir. 2003) (holding that § 1983
claims against agents of the state inrtbéficial capacity are not cognizable).
B. Defendants’ Immunity from State Law Claims

Plaintiff's complaint sounds in tortSee Nickell v. Gonzale%7 Ohio St. 3d 136, 139,
477 N.E.2d 1145 (Ohio 1985) (setting out the elemehtft]he tort of lack of informed
consent”). With respect to a stdaw tort claim, a federal courtsias a court of the forum state
and is bound to apply its substantive laauaranty Trust Co. v. Yorl826 U.S. 99, 108-09
(1945). The Sixth Circuit has recognized “Olaw requires that, pridio asserting a claim
against a state employee in his individual capathiy Court of Claims must first determine that
the employee is not entitled to the immurptpvided for in Ohio Revised Code § 9.86faynes
v. Marshall 887 F.2d 700, 705 (6th Cir. 1989). The O@iourt of Claims has made no such
determination in this matter. This Court, ##ere, is not in a position to determine whether
Defendants are immune from Plaintiff's state kaw claim. Until the Ohio Court of Claims
determines that they are not immune, then, Pfi;tilaims are not cogaable in this Court.
Prior to the Court of Claims’ determinatidhere is no claim under Ohio law upon which relief
can be granted against Defendants in theividdal capacity. The only cognizable claim, at
least initially, lies against the StaieOhio in the Court of Claimsld. (citing Ohio Rev. Code
Ann. 8 2743.02(F)). Accordingly, the Undersigned fitttst Plaintiff's stag law tort claim is
not properly before this Court and will not bitil such time as a cause of action against

Defendants is recognized under Ohio law.



V.
For the reasons explained above, the UndersiBiCOMMENDS that Plaintiff's
claims in this matter bBISMISSED.

PROCEDURE ON OBJECTIONS

If any party seeks review by the Distriztdge of this Report and Recommendation, it
may, within fourteen (14) day§le and serve onligparties objections to the Report and
Recommendation, specifically dgeating this Report and Raomendation, and the part in
guestion, as well as the bafs objection. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must bBed within fourteen (14) dayafter being served with a copy.
Fed. R. Civ. P. 72(b).

The parties are specifically advised ttiad failure to object to the Report and
Recommendation will result in a waiver of the rightleonovareview by the District Judge and
waiver of the right to appeal thiedgment of the District CourtSee, e.gPfahler v. Nat'l Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that “failure to object to the magistrate
judge’s recommendations constitutedvaiver of [the defendant’s] diby to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge’s report and recommendation). Even when timely objections are filed,
appellate review of is@s$ not raised in those objections is waivBwdbert v. Tessob07 F.3d
981, 994 (6th Cir. 2007) (“[A] gendrabjection to a magistrategige’s report, which fails to
specify the issues of contention, does not suffigeréserve an issue for appeal . . . .”) (citation
omitted)).

The Clerk isDIRECTED to forward a copy of this Order and Report and



Recommendation to the Attorney GenerafBa®, Criminal Justice Section, Corrections
Litigation Unit, 150 East Ga$treet, Columbus, OH 43215.

IT IS SO ORDERED.
Date: January 9, 2018 /sElizabeth A. Preston Deavers

ELIZABETH A. PRESTONDEAVERS
UNITEDSTATESMAGISTRATE JUDGE




