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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

JEREMY R.J. HIGGINS,
Paintiff,
V. Case No. 2:17-cv-1152
Judge George C. Smith
Magistrate Judge Chelsey M. Vascura
COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Jeremy R.J. Higgins (“Plaintiff; brings this action under 42 U.S.C. § 405(g)
for review of a final decision dhe Commissioner of Sociak8urity (“Commissioner”) denying
his application for social securitlisability insurance benefits. This matter is before the Court
on Plaintiff’'s Statement of Errors (ECF No. 8), the Commissioner’s Memorandum in Opposition
(ECF No. 13), Plaintiff's Reply Memorandum (EGe. 14), and the admistrative record (ECF
No. 7). For the reasons that follow, iiRECOMMENDED that Plaintiff's Statement of Errors
be OVERRULED and that the Commissioner’s decisionAi&~IRMED .

l. BACKGROUND

Plaintiff filed his application for Title ISocial Security Benefits on December 30, 2013,
alleging that he had been disabled since Jyi®92. (R. 218.) On October 12, 2016, following
initial administrative denials d?laintiff's application, a hearinggas held before Administrative
Law Judge Timothy Gates (the “ALJ")Id( at 59-100.) At the heag, Plaintiff amended his

alleged disability onset date to November 22, 20183. af 65.)
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A. Hearing Testimony

Plaintiff, represented by counsappeared and testitle Plaintiff stated he lives with his
parents and that, on a typicalydae mainly watches TV andgyls video games, which involve
being in contact with other peopdeer the internet. (66, 71.) Twice a week, he plays an in-
person card game with 10—16 other people, thouglobs not interact as much with players he
does not already knowld() When asked about cooking or cleaning around the house, he
testified that he picks up trashhis own room, but that his parents usually fix meals as he does
not know how to use the stovdd.(at 75.) He has attempted work several times, but he was
always forced to stop, after periods ranging fieoohay to a couple of months, due to anxiety and
depression. I¢. at 69, 76, 79, 83—84.) Plaintiff alsotiéed that he sometimes argues with
family and friends, which involves yeig and using explicit languageld(at 77—78.)

Plaintiff's mother also testified at the hearing. She testified that Plaintiff was unable to
live on his own, primarily due to his inability tandle money, but also because he could not use
the stove or oven, do laundry, ondr. (R. 87-88, 90.) She also testified that Plaintiff needs to
be reminded to shower, brusls lkeeth, and clean his roomid.(at 94.)

B. Plaintiff's Treating Physician

The record contains a numhrprogress notes and three letters from Jorden B. Weiss,
D.O., who treated Plaintiff’'s autis, bipolar affective disordedepression, and anxiety over the
course of fifteen years. (R. 367.) The pesgrnotes, covering the period of May 2009 through
August 2016, indicate almost uniformly that Btéf was “doing well,” his mood was “stable,”
and his attention and focus were “goodld. @t 301-11, 359, 490-98.) However, a July 12,
2016 letter from Dr. Weiss statdsat “[Plaintiff’'s] symptomdnclude severe mood lability,

severely impaired attention, focus and migation, severe cognitive dysfunction, impaired



memory, explosive temper, irritability aseéverely impaired social skills."ld| at 367.) Dr.
Weiss further opinioned that “[d]ue to his sex€isabilities and symptas, [Plaintiff] will never
be capable of obtaining a job sustaining employment.”ld.)

Dr. Weiss wrote an additionbdtter dated September 8, 20116, clarify any discrepancy
you may have regarding the sewenf symptoms experienced Bylaintiff] and what | have
reported in my notes.”ld. at 489.) Dr. Weiss states that “[m]y notes refer to his behavior
during our medication check appointments whaoh quite brief and assume an otherwise
informed knowledge of [Plaintiff's] severe mahtlisability and behavioral difficulties.”ld.)

He further opined that Plaintiff's autistic disorder “prevents him ffonctioning in society and
the workplace,” that Plaintiff is “unable to proe for his own [activitis of daily living] and
needs his family to provide physical, emotioradd financial support,”rad that Plaintiff “could
not and will never live indepelently from his family.” id.)

C. Other Opinions Regarding Nonexertional Limitations

The record also contains several otbinions from non-treatingources relating to
Plaintiff's nonexertional limitations. Dr.débert Gordon, Ph.D., conducted an evaluation on
October 31, 2013, to determine Plaintiff's eligityiffor services thwugh the Franklin County
Board of Developmental Disabilities. (R. 289-30DJ). Gordon noted that Plaintiff maintained
intermittently appropriate eye contact, ha$idilty conversing with others, does not budget
money to cover his expenses for a week, r@resthers for transportation, does not do any
housecleaning, and does not consistently bathe himdelfat 296.) Results from the Social
Responsiveness Scale—Second Edition indicated that Plaintiff reported “overall moderate
deficiencies” in everyday social interactions, wiiie mother reported that Plaintiff has “severe

deficiencies.” [d. at 299.) Dr. Gould further diagrex Plaintiff with Autism Spectrum



Disorder and concluded that Ritff's results “indicate his didality is likely to impact his
ability to communicate and interaetth others,” and Plaintiff ‘¢ expected to have difficulty
functioning independentlgnd taking care of his personal needdd. &t 301.)

State agency psychologists Drs. Voyten andgEanen also reviewed Plaintiff's medical
records and rendered opinions as to Pldfimflunctionality on May 21, 2014, and October 2,
2014. (R. 101-115, 117-129.) Both rated Plaintitiagng mild restrictin of activities of
daily living; moderate difficulties in maintaimg social functioning; raderate difficulties in
maintaining concentration, pergace, or pace; and no rephepisodes of decompensation,
each of extended duration. (R. 108, 122.) Neitharezpthat Plaintiff mebr equaled a listing.

D. The ALJ’'s Decision

On January 5, 2017, the ALJ issued a deciiiating that Plaintiff was not disabled
within the meaning of the Social SecuritytA¢R. 13—-30.) At step one of the sequential

evaluation processthe ALJ found that Plaintiff had nohgaged in substantially gainful activity

1 Social Security Regulatiomsquire ALJs to resolve a distityi claim through a five-step
sequential evaluation of the eviden&ee20 C.F.R. § 404.1520(a)(4). Although a dispositive
finding at any step terminates the ALJ’s revieae Colvin v. Barnharéd75 F.3d 727, 730 (6th
Cir. 2007), if fully considered, the sequenti@view considers and answers five questions:

1. Is the claimant engaged in substantial gainful activity?

2. Does the claimant suffer from one or more severe impairments?

3 Do the claimant’s severe impairmentsna or in combination, meet or equal the
criteria of an impairment set forth inglCommissioner’s Listing of Impairments, 20
C.F.R. Subpart P, Appendix 1?

4. Considering the claimant’s residual funatl capacity, can the claimant perform his
or her past relevant work?

5. Considering the claimant’s age, ediama past work experience, and residual
functional capacity, can the claimant perh other work available in the national
economy?

See20 C.F.R. § 404.1520(a)(4ee also Henley v. Astrugr3 F.3d 263, 264 (6th Cir. 2009);
Foster v. Halter 279 F.3d 348, 354 (6th Cir. 2001).
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during the period from his alleged onset date of November 22, 2@l&t {5.) The ALJ found
at step two that Plaintiff had the severg@aimments of autism spectrum disorder, anxiety
disorder, attention deficit-hyperactivitysorder, hypothyroidism, and obesityd.(@at 15.)

The ALJ concluded at step three that PI#idid not, however, have an impairment or
combination of impairments that met or neadly equaled one of the listed impairments
described in 20 C.F.R. Part 404, Subpart P, Appendixdlat(16.) Specifically, the ALJ
considered and rejected Listings 9.00 (endwcdisorders), 12.02 (organic mental disorders),
12.05 (intellectual disability), 12.06 (anxiety-rekhidisorders), and 12.10 (autistic disorder and
other pervasive developmental disorderdd. gt 16-17.)

After setting forth Plaintiff's residual functional capacity (“RFEG’the ALJ relied on the
hearing testimony of a vocational expert to conclude thatnti®fas capable of making a
successful adjustment to other work that existsgnificant numbers in the national economy.
He therefore concludedahPlaintiff was not disabled undiae Social Security Act during the
relevant period. (R. 30.)

In this action, Plaintiff challenges only (the ALJ's determination at step three that
Plaintiff did not satisfy Listing.2.10 and (2) the ALJ'alleged failure to properly evaluate the
opinions of Plaintiff's treang physician, Dr. Weiss.

Il STANDARD OF REVIEW

When reviewing a case under the Social 8gcAct, the Court “must affirm the
Commissioner’s decision if it ‘is supported sybstantial evidence and was made pursuant to

proper legal standards.’Rabbers v. Comm’r of Soc. Se€&82 F.3d 647, 651 (6th Cir. 2009)

2 A claimant’'s RFC is an assessment of “the njgts¢] can still do despite [her] limitations.” 20
C.F.R. 8 404.1545(a)(1).
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(quotingRogers v. Comm’r of Soc. Se¢86 F.3d 234, 241 (6th Cir. 20073ge alsat2 U.S.C.

8 405(g) (“[t]he findings of the Gomissioner of Social Security &sany fact, if supported by
substantial evidence, shall be conclusive . . . .”). Under this starisiabdfantial evidence is
defined as ‘more than a scindilbf evidence but lessah a preponderance;istsuch relevant
evidence as a reasonable mind might acaeptdequate to support a conclusioriR8gers 486
F.3d at 241 (quotin@utlip v. Sec’y of Health & Hum. Sery&5 F.3d 284, 286 (6th Cir. 1994)).

Although the substantial evidence standard isrdaf@l, it is not trival. The Court must
“take into account whatevén the record fairly detracts from [the] weight™ of the
Commissioner’s decisionTNS, Inc. v. NLRR296 F.3d 384, 395 (61hir. 2002) (quoting
Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)).

Nevertheless, “if substantialidence supports the ALJ’s dsicin, this Court defers to
that finding ‘even if there isubstantial evidence in the recdfdht would have supported an
opposite conclusion.” Blakley v. Comm’r of Soc. Seb81 F.3d 399, 406 (quotirgy v.
Callahan 109 F.3d 270, 273 (6th Cir. 1997 Finally, even if the ALJ’s decision meets the
substantial evidence standaftadecision of the Commissioneill not be upheld where the
SSA fails to follow its own regulations and whéhat error prejudices a claimant on the merits
or deprives the claimant of a substantial riglBdwen v. Comm’of Soc. Sec478 F.3d 742,
746 (6th Cir. 2007).

[l. ANALYSIS

Plaintiff raises two issues in his StatemehErrors (ECF No. 8)(1) the ALJ’s alleged
failure to evaluate Plaintif§ autism disorder under Listiig.10, and (2) the ALJ’s alleged
failure to accord appropriate weight to th@nions of Plaintiffs treating physician. The

undersigned considers each argument in turn.



A. Listing 12.10

A claimant’s impairment must meet evergmrlent of a Listing before the Commissioner
may conclude that he or she is disabledegi dtree of the sequert&valuation process.
Sullivan v. Zebley493 U.S. 521, 530 (1990) (“An impairment that manifests only some of those
criteria, no matter how severely,anot qualify.”). Itis nogufficient to come to close to
meeting the conditions of a Listingsee, e.gDorton v. Heckler789 F.2d 363, 367 (6th Cir.
1989) (affirming Commissionerdecision where medical exddce “almost establishes a
disability” under a Listig). The burden is on the claimantp@vide sufficiently complete and
detailed medical evidence to enatile Secretary to determine whether all of a listing’s elements
are met.Jones v. Comm;1336 F.3d 469, 474 (6th Cir. 2008pndsaw v. Sec’y of Health &
Human Servs803 F.2d 211, 214 (6th Cir. 1986).

Plaintiff alleges that the ALJ failed to prapeconsider whethePlaintiff met Listing
12.10 (autistic disordersht step three of the process. This listing is met when the following
criteria are satisfied:

A. Medically documented findings of the following:
1. For autistic disordeasll of the following:
a. Qualitative deficits in reprocal social interaction; and

b. Qualitative deficits in verbahnd nonverbal communication and in
imaginative activity; and

c. Markedly restricted repertei of activities and interests;

* % %

3 Effective January 17, 2017, the Social Securignay revised the criteria for evaluating mental
disorders and changed thgué&ements of Listing 12.10See81 F.R. 66138 (Sept. 26, 2016); 20
C.F.R. 8 Pt. 404, Subpt. P, App. 1. The Asslied his opinion on January 5, 2017, and correctly
applied the previous version of Listing 12.10.
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AND
B. Resulting in at least two of the following:
1. Marked restriction of actities of daily living; or
2. Marked difficulties in maintaining social functioning; or
3. Marked difficulties in maintaining ceentration, persistence, or pace; or
4. Repeated episodes of decomp#&aoraeach of extended duration.

20 C.F.R. Part 404 App. 1 § 12.10(A)—(B). Pldircontends that the ALJ mentioned Listing
12.10 only in passing and did not meaningfully eviuhe medical evidence in the record in
relation to tle listing.

Plaintiff is correct that, in determining whetteeclaimant satisfies the requirements of a
Listing, the ALJ must “actually evaluate thedance, compare it to Section [12.10] of the
Listing, and give an explaineaclusion, in order to facilitatmeaningful judicial review.
Without it, it is impossible to say thatelALJ’s decision at Step Three was supported by
substantial evidence.Reynolds v. Comm’r of Soc. Set24 F. App’x 411, 415-16 (6th Cir.
2011).

Although the ALJ may have mentioned liigt 12.10 only in passing, the Commissioner
points out that the criteria diisting 12.10, Paragra@ are common to several of the listings
considered by the ALJ.S€e?20 C.F.R. Part 404 App. 1 88 12.02, 12.05, 12.06.) These criteria
are commonly referred to as “Paragraph B” ciatebecause they appaarParagraph B of most
of the mental disorder listingsld() And although he did not refexpressly to Listing 12.10 in
doing so, the ALJ did substantivedgnsider the Paragraph B criteover the course of several
pages. (ALJ’'s Decision, R. 17-19.) The ALJ daded that those criteria were not met, and

Plaintiff's argument for error ithat conclusion relies primarily on the ALJ’s failure to credit the



opinions of his treating physician, Dr. Weiss. '@&tatement of Errors 9, ECF No. 8.) But as
explained below, the ALJ propertirscounted Dr. Weiss’s opinions.

Moreover, because a claimant must satisfgrtiéria of a listing, the ALJ need not have
considered Listing 12.10’s otheiiteria if he properly concludkthat the Paragraph B criteria
were not met. Thus, even though the ALJ didawotsider Listing 12.10’s Paragraph A criteria,
it is not the case #t the ALJ “failed to actually evalt&[Plaintiff's] autism disorder under
Listing 12.10” (Pl.’s Statement of Em©6, ECF No. 8), and it is therefore
RECOMMENDED that Plaintiff's firstcontention of error bOVERRULED .

B. Plaintiff's Treating Physician

The ALJ must consider all medical opiniahgt he or she receives in evaluating a
claimant’s case. 20 C.F.R. § 416.927(c). Thdiegiple regulations define medical opinions as
“statements from physicians and psychologistster acceptable medical sources that reflect
judgments about the nature and severityafr impairment(s), icluding your symptoms,
diagnosis and prognosis, what you can still dgpde impairment(s), and your physical or
mental restrictions.”20 C.F.R. § 416.927(a)(2).

The ALJ generally gives deference to thenggns of a treating source “since these
sources are likely to be the theal professionals most ablepoovide a detailed, longitudinal
picture of [a patient’s] medical impairment(sdamay bring a unique perspective to the medical
evidence that cannot be obtained from the objecthedical filings alone ....” 20 C.F.R. §
416.927(c)(2)Blakley v. Comm’r of Soc. Seb81 F.3d 399, 408 (6th Cir. 2009). If the treating
physician’s opinion is “well supported by medicadlgceptable clinicalral laboratory diagnostic
technigues and is not inconsistent with theeotsubstantial evidence in [the claimant’s] case

record, [the ALJ] will give it controlhg weight.” 20 C.F.R. § 404.1527(c)(2).



If the ALJ does not afford controlling weigttt a treating physician’s opinion, the ALJ
must meet certain pcedural requirementddVilson v. Comm’r of Soc. Se878 F.3d 541, 544
(6th Cir. 2004). Specifically, if an ALJ doest give a treating soce’s opinion controlling
weight:

[AlJn ALJ must apply certain factors-namely, the length of the treatment

relationship and the frequency of exaation, the nature and extent of the

treatment relationship, supportability tife opinion, consistency of the opinion

with the record as a whole, and tkpecialization of the treating source-in

determining what weighb give the opinion.
Id. Furthermore, an ALJ must “always give goedsons in [the ALJ shotice of determination
or decision for the weight [the ALJ] givé[gour treating source's opinion.” 20 C.F.R. 8
416.927(c)(2). Accordingly, the ALJ’s reasoning “rhbe sufficiently specific to make clear to
any subsequent reviewers the weight thedidator gave to the treating source’s medical
opinion and the reasons for that weighEtiend v. Comm’r of Soc. Se875 F. App’x 543, 550
(6th Cir. 2010) (internal quotation omitted). elbnited States Court of Appeals for the Sixth
Circuit has stressed the importanof the good-reason requirement:

“The requirement of reason-giving exisits,part, to let ciimants understand the

disposition of their cases,” particulaily situations where a claimant knows that

his physician has deemed him disabladd therefore “might be especially

bewildered when told by an administratiwereaucracy that she is not, unless some

reason for the agency'’s decision is suppliesidell v. Apfel177 F.3d 128, 134 (2d

Cir. 1999). The requirement also ensuhed the ALJ appliethe treating physician

rule and permits meaningful review tfe ALJ's application of the ruleSee
Halloran v. Barnhart 362 F.3d 28, 32—-33 (2d Cir. 2004).

Wilson 378 F.3d at 544-45. Thus, the reason-givaggirement is “particularly important

when the treating physician has diaggw$he claimant as disabledGermany-Johnson v.

Comm’r of Soc. Sec313 Fed. App’x 771, 777 (6th Cir. 2008) (citiRggers 486 F.3d at 242).
There is no requirement, however, thatAhd “expressly” consider each of théilson

factors within the written decisiorbee Tilley v. Comm’r of Soc. Se894 F. App’'x 216, 222
10



(6th Cir. 2010) (indicating that, undBtakleyand the good reason rule, AhJ is not required to
explicitly address all of theix factors within 20 C.F.R. £04.1527(c)(2) for weighing medical
opinion evidence withitthe written decision).

Finally, the Commissioner reses the power to decide certain issues, such as a
claimant’s residual functional capacity. 20 C.F.R. § 404.1527(d). Although the ALJ will
consider opinions of treating physicians “oe tiature and severity of your impairment(s),”
opinions on issues reservedi® Commissioner are generatigt entitled to special
significance. 20 C.F.R. § 404.1527(Bgss v. McMahgm99 F.3d 506, 511 (6th Cir. 2007).

As discussed above, the ALJ assigned “vdtleliveight” to theopinions Dr. Weiss.
Although Plaintiff maintains thahe ALJ failed to give good reasofts the weight assigned, the
ALJ provided the following lengthy discussiontwdw he arrived at his determination:

The undersigned has also considered the March 15, 2016, July 12, 2016 and
September 8, 2016 statements from Dr. 8&€Exhibits 6F; 14F; 15F). On March
15, 2016, Dr. Weiss noted that the claimbatl severe deficits in memory and
cognition, and continued to be unableattquire employment due to increased
focusing and cognitive difficulties (ExhikbitF/4). In his July 12, 2016 statement,
Dr. Weiss indicated that the claimardigmptoms included severe mood lability,
severely impaired attention, focus amganization, severe cognitive dysfunction,
impaired memory, explosive temper, irrithtlyiand severely impaired social skills
and opined that the claimant would nevechpable of obtaining a job or sustaining
employment due to his severe disabisitiend symptoms (Exhibit 6F). In his
September 8, 2016 statement, the doctor peavithat the claimant had a severe
and debilitating autistidisorder which preventedrhifrom functioning in society
and the work place. Dr. Weiss further notkdt the claimant had no friends or
social contacts and had sevempairment with social sks. He also provided that
the claimant could not and will never ¢ivindependently from his family, was
unable to provide for his own activities déily living, and needed his family to
provide physical, emotional and finaalc support. Additionally, Dr. Weiss
indicated that the claimaiiad severe problems withganization, panic attacks,
mood swings, and depressive symptorss,well as explosive rage and might
become violent toward family and treagi sources. Finally, Dr. Weiss indicated
that his notes referred to the claimahésavior during his “gte brief” medication
check appointments, but still reflected otherwise informed knowledge of the
claimant’s severe mental disability anchbeioral difficulties,and stated that the

11



claimant would never live ingendently of his caretakeos a residential long-term
facility (Exhibit 14F).

Treating source opinions are to be givemtrolling weight ifwell supported by
medically acceptable clinical and blaratory diagnostic techniques and not
inconsistent with the other substantial evidence (20 CFR 416.927(d)). The
undersigned recognizes that Dr. Weiss tieating source. However, as noted by
the doctor, his own treatment notes were brief, and focused on the claimant’s
medications. These two statements from the doctorsatjdriconsistent with and
unsupported by the totality of the evidentiary record, to which he did not have
access. Careful review of the evidentiaecord, including the doctor’'s own
treatment notes, simply fails to findigport for his opinions with respect to the
claimant’s global functional deficits, ispdes of explosive rage and violence
toward family members and/or other tiag sources. In fact, records from the
FCBDD show the claimant did not have &fpar current history of hurting/making
threats to others or being verbally aggige. Moreover, the records show he was

a “nice, intelligent, kind and considesagoung man” (Exhibits 7F/6; 8F/8). Dr.
Weiss noted no explosiveness by thaimbant on February 25, 2015 (Exhibit
15F/6). As noted above, Dr. Weiss noted severe and work preclusive cognitive and
memory deficits on March 15, 2016. Howevthe doctor noted the claimant’'s
attention and focus were stable that very same day, which is internally inconsistent
with this opinion regarding work predive cognitive andnemory deficits.
Additionally, he reported #hclaimant's attention and focus was good on January
29, 2016 as well (Exhibit 15F/4-5). Moreovére claimant and his mother have
both reported that the claimant did haane friends. Additionally, records from
the FCBDD show that being with friendad family constituted a good day for him
(Exhibit 7F/4). There is nothing in @éhrecord documenting panic attacks or
explosive anger by the claimig nor did he endorse theeduring his psychological
consultative evaluation, where he gaably would have reported such
symptomology. Additionally, despite Dr. \lge’ assertion of mood swings by the
claimant, his other treating sources caesidy failed to note or appreciate any
mood instability. Moreovegs noted earlier, Dr. Weissivn treatment notes show

the claimant’'s mood was good or degband that he was doing well on many
occasions (Exhibits 2F; 4F). Finally, the doctor opined that the claimant’s autistic
disorder prevented him from functioningthre work place (Exhibit 14F). Treating
source opinions are to be given contngjlweight if wellsupported by medically
acceptable clinical and laboratory diagnoséichniques and not inconsistent with
the other substantial evidence (20 CFR 416@Q7 With respect to Dr. Weiss’
opinions regarding the claimant’s inabilttywork, no special significance is given

to the source of an opinion on whether t&@mant is “disabled” or “unable to
work,™ (20 CFR 416.927(d) and (e)). Givthe foregoing, the undersigned assigns
very little weight toDr. Weiss’ statements.

(R. 26-27.)
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The undersigned finds no error with the ALdansideration and weighing of Dr. Weiss’s
opinion. The ALJ articulated the weight he afforded the opinion and properly declined to afford
it controlling weight on the grounds it was unpaped by objective evidence. During his
medication check appointments, Dr. Weiss almogiormly described Plaintiff as “doing well,”
as having “stable” mood, and as having “good’ratten and focus. In contrast, his July and
September 2016 letters describe Plaintiff asriwgevere mood lability and severely impaired
attention, focus and organizatiamithout citation to any suppting evidence. As the Sixth
Circuit has held, an ALJ may properly assignditteight to opiniongrom treating sources
“where the physician provided no explanationtfte restrictions . . . and cited no supporting
objective medical evidence Ellars v. Comm’r of Soc. Se&47 F. App’x 563, 567 (6th Cir.
2016).

Moreover, Dr. Weiss’s purported explanatfon the discrepancy between his opinions
and his progress notes—that his “notes reféPlaintiff's] behavior during our medication
check appointments which are quite brief argliase an otherwise informed knowledge of
[Plaintiff's] severe mental disabilityra behavioral difficulees"—do not resolve the
discrepancy. The record does reftect that Dr. Weiss observedaRitiff at any time outside of
his medication check appointments and is dewbigny other basis for how Dr. Weiss might
have acquired “an otherwise informed knowledgfPtdintiff's] severe mental disability and
behavioral difficulties.” At best, it appears that Weiss relied on Plaintiff's subjective reports
and complaints Cf. Poe v. Comm’r of Soc. SeB842 F. App’x 149, 156 (6th Cir. 2009)
(“[S]ubstantial evidence supports the ALJ's detieation that the opinion of Dr. Boyd, [the
claimant’s] treating physician, was not entitteddeference because it was based on [the

claimant’s] subjective complaints, raththan objective medical data.”).
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Further, as the ALJ points out, other evicein the record contradicts Dr. Weiss’s
opinions that Plaintiff suffers from severe cognitive dysfunction, iredainemory, explosive
temper, irritability and severely impairedcsal skills. The Fraklin County Board of
Development Disability’s (“FCBDD”) recordsdiicate Plaintiff did nohave a history of
hurting/making threats to othersmrbal aggression and insteads a “nice, intelligent, kind
and considerate young man.” (R. 373, 391.) Additionally, Plaintiff and his mother each testified
that Plaintiff had some friends and reporte@@BDD that it was a good day for Plaintiff when
he spent time with friends and familyid(at 371.) Nor is there evidence in the record
supporting any explosive angar panic attacks.

Finally, the ALJ need not afford controllingeight to the opiniomf a treating physician
on issues reserved to the Commissionergs-whether Plaintiff is disabled. 20 C.F.R.

§ 404.1527(d)(1). Thus, Dr. Weiss’s opinion th&lgintiff] will never be capable of obtaining
a job or sustaining employment” are not contnglland the ALJ did not err in discounting it.
The undersigned is therefore persuadedttteaALJ gave good reasons for discrediting Dr.
Weiss’s opinion and that those reasare supported by substantial evidence.

In sum, the undersigned concludes that thd did not violate the ¢ating physician rule
or otherwise err in his consideration ameighing of Dr. Wess’s opinion. It is
thereforeRECOMMENDED that Plaintiff's secondontention of error b VERRULED .

V. DISPOSITION

From a review of the record as a whdhee undersigned conales that substantial
evidence supports the ALJ’s decisienying benefits. Accordingly, it RECOMMENDED
that the CourOVERRULE Plaintiff's Statement of Errors arAFFIRM the Commissioner of

Social Security’s decision.
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V. PROCEDURE ON OBJECTIONS

If any party objects to thiReport and Recommendation, tparty may, within fourteen
(14) days of the date of this Report, filedaserve on all parties weth objections to those
specific proposed findings or recommendatitlm&hich objection is made, together with
supporting authority for the objection(s)A Judge of this Court shall makela novo
determination of those portions of the Reporspecified proposed findgs or recommendations
to which objection is made. Upon proper objectj@adudge of this Court may accept, reject, or
modify, in whole or in part, #¢afindings or recommendations deaherein, may receive further
evidence or may recommit this matter to the Muagie Judge with instructions. 28 U.S.C.

8§ 636(b)(1).

The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the righhave the Districludge review the Report
and Recommendatiare novo and also operates as a waivethaf right to appeal the decision of
the District Court adopting éhReport and RecommendatidBee Thomas v. Ara74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

s/ Chelsey M. Vascura

CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE
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