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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

MARIETTA INDUSTRIAL
ENTERPRISES, INC.,
Plaintiff,

V. Civil Action 2:18-cv-12
Magistrate Judge Jolson

CENTER POINT TERMINAL, et al.,

Defendants.

OPINION AND ORDER

This matter in which the parties have consented to jurisdiction of the Magistrate Judge
pursuant to 28 U.S.C. § 636(c) (Doc. lig)pefore the Court oa Motion to Dismiss filed by
Defendant Eric J. Spiritas pursuant to Rule 12(b)(6) of the Federal Rules of @eddare
(Doc. 11). For the reasons that folldvr. Spirtas’s Motion to Dismiss BGRANTED.

l. BACKGROUND

On December 4, 2017, Plaintiarietta Industrial Enterprises, Inc. filed a Complaint
against Defendants CenterrPderminal (‘CPT”), Eric J. Spitas, McKees Rocks Industrial
Enterprise("McKees Rocks”) and James Lind in the Court of Common Pleas for Washington
County, Ohio. (Doc.-B). On January 5, 2018 RT and Mr. Spitasremoved the action to this
Court pursuant to its diversity jurisdiction. (Doc. Z)n the same day, McKees Rocks and Mr.
Lind filed a Notice of Consent to Removal. (Doc. 4).

The Complaint, filed in this Court on January 5, 208#tes that Plaintifatrd CPT
entered into a contrattled the “Product Handling Agreement” (“PHA”), under which Plaintiff

was to provide CPT with certain services at its facility in Hannibal, Ohioluding
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“transloading, storage, screening, drying, milling, terminaliregkpging, and transportation.
(Doc. 5 at 3;see id., Ex. 1 (signed agreement)). Like any legal fiction operating in the real
world, CPT could only act through an actual persorreHPlaintiff alleges that person wds.
Spirtas

Mr. Spirtas is CPT’s PresidenDgc. 13 at 1)as well asthe owner and shareholdef
CPT's parent company, Hannibal Development (Doc. 12 at Bjaintiff asserts that all
discussions concerning the PHA “went through Mr. Spirtas, who ... had personal responsibility
for all matters” between the parties under the contract. (Doc. 374t Plaintiff also claims that
Mr. Spirtasmade personal guarantees concerning the PHA,; specifically, that Plaintiffd‘wo
make a daily profit” under the agreement, which “would extend indefinitely asa®figlaintiff]
wasable to provide the services’..(ld. at 1135-36).

In Count | of theComplaint, Plaintiffalleges thalCPT and Mr. Sptas are liable for
breach of contract (Id. at 1129-39). More specifically,Plaintiff alleges thatCPT and Mr.
Spirtas cancelled the PHA prematurely without notice, despite Plaintiff rpenig its
obligations under the PHA.Id; at 1130, 34). Plaintiff alsoclaimsthat CPT and Mr. Spirtas
refused to pay monthly service feemmaining under the contract, whietas effectiveuntil
December 31, 2018.1d; at 1133—34). Last, Plaintiff explainsthat it purchased a cransith
“knowledge and approval” of CPT and Mr. Spiritas for the purpose of fulfillingPHA
obligations andit still has payments to make on the crane that were to have been covered by the
rental payment due under the PHAd. @t 132).

Based on the foregoing, Plaintiff alleges that CPT and Mr. Spirtas are jaintdy

severally liable for $136,219.45 in unpaid invoices and “other unidentified damagessa#t afr



[the] breach of the PHA’s default term(id. at 1138, 39). Plaintiff also seeks attorneys’ fees,
prejudgment and post-judgment interest, and costs.af I 39).

On January 18, 2018, Mr. Spirtas filed a Motion to Dismiss under Rule 12(b)(6) of the
Federal Rules of Civil Procedure. (Doc. 11PRlaintiff filed an Opposition (Doc. 12), and Mr.
Spirtas filed a Reply (Doc. 13). Thus, the Motion to Dismiss is now ripe for review.

. STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6) requires that a complaint “statevatolaelief
that is plausible oits face” to survive a motion to dismis#shcroft v. Igbal, 556 U.S. 662,
663-64, 678 (2009)Bell Atlantic Corp v. Twombly, 550 U.S. 544, 570 (2007). In reviewing the
complaint,a court must construe it in favor of the plaintiff and accept all-plekded factual
allegations as trueTwombly, 550 U.S. at 57. “A claim has facial plausibility when the plaintiff
pleadsfactual content that allows the court to draw the reasonable inference that the defendant is
liable for the misconduct alleged.lgbal, 556 U.S. at 678 (emphasis added) (cififngpmbly,

550 U.S. at 556).

On the other hand, a complaint that consists of “labels and conclusions” or “a formulaic
recitation of the elements of a cause of action” is insufficidwombly, 550 U.S. at 555)see
also Brown v. Matauszak, 415 F. App’x 608, 613 (6th Cir. 2011) (plaintiff must give specific,
well-pleaded facts, not just conclusory allegations). In other words, while ladetactual
allegations” are not required under Fed. R. Ci8@®)R)’s “short and plain statement” rule, the
law “demands more than [Plaintiffs’] unadorned, -tledendant-unlawfulljrarmedme
allegation.”lgbal, 556 U.S. at 67478, quoting Twombly, 550 U.S. at 555 (citing tBapasan v.

Allain, 478 U.S. 265, 286 (1986)).



1. DISCUSSION

Mr. Spirtass Motion to Dismiss is straightforward. eéHassertghat hecannot be held
liable for a breach othe PHAbecause he is not a party ttmat contract. $ee Doc. 11). In
response, Platiff shifts away from its allegations thaflr. Spirtas cancelled the PHA
prematurely without notice, refused to pay monthly service fees, and approved its gpuifchas
craneto fulfill its obligations under the contractnstead, Plaintifihow explainsthat its claim is
not derived from the PHASelf but from the personal guarantee Mr. Spirtas made to indtme it
sign the agreement. (Doc. 12 at 1). Plaintiff argues that Mr. Spirtas’s personal guarantee
concerning the PHA “is a valid contract, even if created orallid’ at 3.

Plaintiff daborateshat Mr. Spirtas’s personal guarantee falls under the “leading object
rule” described by the Ohio Supreme CourtNfison Floors Co. v. Siota Park, Ltd., 54 Ohio
St.2d 451 (1978)Plaintiff explains

In Ohio, personal guarantees are contracts, whether made orally or in writing.

The general rule is that contracts in which an individual undertakes to answer for

the debt, default, or miscarriage of another must be in writing and signed by the

individual promisor. Wilson Floors Co. v. Sciota Park, Ltd., 54 Ohio St.2d 451

(1978) (quoting R.C. § 1335.05). The Ohio Supreme Court went on to note in

Wilson Floors, that when the “leading object of the promisor is, not to answer for

another, but to subserve some pecuniary or business purpose of his own,

involving a benefit to himself, or damage to the other contracting party, his

promise is not within the statute of frauds [..] .Id. at 54 Ohio St.2d 451, 454

(quotingCrawford v. Edison, 45 Ohio St. 239 (1887)).

(Id. at 3-4). Thus, Plaintiff assertgshat Mr. Spirtass personal guarantee is considered
enforceable and not within the Statute of Frauds because the principal purposeromises

were for his own business or pecuniary interests as the owner and shareholder CPT’s parent
company, Hannibal Development.ld.( at 4). Finally, Plaintiff claims that “even if [its]

Complaint is insufficient to establish Mr. Spirtas’s liability for breach of @mttrit] does not

have to prove liability in its Complaint.”ld. at 5).



In reply, Mr. Spirtasmaintains dismissal is proper because Bt#A’s merger or
integration clauseeflects that the written documergpresents the “entire understanding and
agreement of the parties.(Doc. 13 at 1) (citing PHA, §) (asserting that the “the PHA makes
no reference to the need for any additional or varyiaegsonal guaranti&s Mr. Spirtas also
arguesthat Plaintiffs Complaint give no “notice of its new theory that the oral personal
guaranties ... are not subject to the statute of frauds unddedoieng object rule! (Id. at 1-2).
Stateddifferently, Mr. Spirtas asserthat “beyond just a general allegation that [he] owns,
operates and had personal responsibility over CPT matters, Plaintiff makeserene to the
‘leading object rule’ or that the principal purpose for the alleged guaranteesre .tavbenefit
his own business or pecuniary interestsldl. &t 2). Finally, Mr. Spirtas contendbat an oral
guarantee that the PHA would extend “indefinitelg,inconsistent withthe PHA’s shorter term
and is subject to the statute of frauds because it could not possibly be penfathie one year.
(1d.).

Despite Plaintiff's attempt to obfuscate the issuepposinghe Motion to Dismiss, this
matter requies nothing more than a basic application of contract law. Under Ohio law, when a
written contract is “the final and complete statement of the parties’ agreemvben, that is, it
is a complete integratienthe parol evidence rule prohibits the partiesrfriatroducing extrinsic
evidence of the terms of their agreemen®atkins & Son Pet Supplies v. lams Co., 254 F.3d
607, 612 (6th Cir. 2001). The Sixth Circuit has explained that the parol evidence rule iefa rule
substantive contract law that “does not operate to prohibit proof of terms of the agreem
instead, it provides that parol terms are not terms of the agreement atdalat 612 (citing

Galmish v. Cicchini, 90 Ohio St.3d 22, 27 (2000)). Consequently, if a written contract is



integrated, “it is unreasonable as a matter of law to rely on parol representatipromises
within the scope of the contract made prior to its executioh&t 612 (citations omitted).
Here the PHA is an integrated contract. Specifically, paragday the PHA provides:

Entire AgreementThis document represents thatitire understanding and
agreement of the parties andupersedes all prior agreements or
understandings.... Neither party has relied upon any other representation except

as set forth herein.... This Agreement shall only be amended or modified by a
written document, sign by a duly authorized representative of each party.

(Doc. 5 at 19)emphasis added)Mr. Spirtas’salleged personal guarantee of “a daily profit
under the PHA” relates to profit under the contract, and his alleged promise thah¢hBHA
would extend indefinitely” relates to the contract term. Because thosedajpegmises fall
within the scope othe contract and were made prior to its execution, Plaintiff's reliance upon
them is unreasonable as a matter of |AMatkins & Son Pet Supplies, 254 F.3d a613; see also

Hunt Enters,, Inc. v. John Deere Indus. Equip. Co., No. 976048,1998 WL 5527956th Cir.

Aug. 19. 1998)(affirming dismissal of claims under Rule 12(b)(6) based upon merger clause
included in agreements)Further, to the extent that Plaintifhay be arguindhat Mr. Spirtas
made promises after the agreement was signed, the merger clause also rendeeneayorel
them unreasonableSee Ohio Rev. Code 8302.12(B) (stating that a signed agreement which
excludes modification except by a signed writing cannot be otherwise modified).

At bottom, Plaintiffs express agreemenh the PHAthat ithad not relied upon any other
representatios and that the written documesaperseded all prior agreemsprecludes ifrom
relying upon an alleged oral agreement made Wih Spirtas. Consequently, Plaintiff's
argument that the alleged oral agreement satisfies the “leading oldggtiaruexception to the

writing requirement in the Ohio Statute of Frauds, is irrelev&atsed upon the foregoiniir.



Spirtas’s Motion iSGRANTED (Doc. 11) andPlaintiff's claim for breach of contract against
Mr. Spirtas isDISMISSED.

V. CONCLUSION

For the reasons set forth abpWwdr. Spirtas’s Motion iISGRANTED (Doc. 11), and
Plaintiff's claim for breach of contract against Mr. SpirtaBliSM | SSED.

IT IS SOORDERED

Date:March 16, 2018 /s/Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE




