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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

TRACEY OLIVIA LINDSEY,
Paintiff,
V. Case No. 2:18-cv-18
Chief Judge Edmund A. Sargus, Jr.
Magistrate Judge Chelsey M. Vascura
COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Tracey Olivia Lindsey, (“Plaiiff”), brings this action under 42 U.S.C.
88 405(g) and 1383(c)(3) for revient a final decision of the Commissioner of Social Security
(“Commissioner”) denying her applications for so@aturity disability insurance benefits and
supplemental security incomerlhis matter is before the United States Magistrate Judge for a
Report and Recommendation Bhaintiff's Statement of Errors (ECF No. 7), the
Commissioner’s Memorandum in Opposition (EC#&. N2), Plaintiff’'s Repl (ECF No. 13), and
the administrative record (ECF No. 6). rioe reasons that follow, the undersigned
RECOMMENDEDS that the CourREVERSE the Commissioner docial Security’s non-
disability finding andREMAND this case to the Commissier and the ALJ under Sentence

Four of 8 405(g) for further consideration cistsnt with this Repdrand Recommendation.
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l. PROCEDURAL BACKGROUND

Plaintiff protectively filed her applicationsifa period of disabilit, disability insurance
benefits, and supplemental security income dorleery 25, 2014. Plaintitilleged a disability
onset of June 30, 2008. Plaintiff's applicatiovere denied initially on June 18, 2014, and upon
reconsideration on October 17, 201Rlaintiff sought a hearingefore an administrative law
judge. Administrative Law Judge Jason C.ribart (the “ALJ”) held a hearing on August 29,
2016, at which Plaintiff, represent®y counsel, appeared and testif Vocational expert Millie
Droste (the “VE”) also appeareohd testified at the hearindt the hearing, Plaintiff amended
her disability onset date to June 30, 261@n January 31, 2017, the ALJ issued a decision
finding that Plaintiff washot disabled within the meaning thfe Social Security Act. On
November 6, 2017, the Appeals Council deniedrfiiféis request for review and adopted the
ALJ’s decision as the Commissioner’s final decision. Plaintiff then timely commenced the
instant action.

Il THE ALJ'S DECISION

On January 31, 2017, the ALJ issued a decifsirmhing that Plaintif was not disabled
within the meaning of the Soci8kcurity Act. (R. at 28-49.) EhALJ noted that Plaintiff meets

the insured status requirements through December 31, 2l@il4t 82.) At step one of the

Plaintiff previously filed appliations for disability insurance befits and supplemental security
income on September 16, 2009. Her claim was denied initially on January 8, 2010, upon
reconsideration on May 14, 2010, and by an adtrative law judge on June 29, 2011. The
Appeals Council denied review on December 7, 2011.
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sequential evaluation procéesthe ALJ found that Plaintiff had not engaged in substantial
gainful activity since June 30, 2011, the alleged onset datg. At step two, the ALJ found that
Plaintiff has the following seveimpairments: osteoarthritis of theft ankle; left carpal tunnel
syndrome; depression; degeneratiige disease of the cervicalisg; degenerative disc disease
of the lumbar spine; left posterior tibial tendisitear and calcaneal vargtatus-post osteotomy
and repair; arthritis knees; migraine headacblkessity; and asthma/obstructive disease (COPD).
(Id. at 32-33.) At step threthe ALJ found that Plaintiff di not have an impairment or
combination of impairments that met or neadly equaled one of the listed impairments
described in 20 C.F.R. Part 404, Subpart P, Appendixdlat(33.) At step four of the
sequential process, the ALJ set forth mifis residual functional capacity (‘RFCjas follows:
[T]he [Plaintiff] has the residual functionahpacity to perform sedentary work as
defined in 20 CFR 404.1567(a) and 416.964gth the following additional
limitations: The [Plaintiff] would need a carfior ambulation. She could frequently
climb ramps or stairs. She could freqtgneach overhead witthe bilateral upper

extremities. She could frequently handle, finger, and feel bilaterally. She could
frequently push and pull with the bilaé¢ upper extremities. She could have

2 Social Security Regulatiomsquire ALJs to resolve a distityi claim through a five-step
sequential evaluation of the eviden&ee20 C.F.R. § 404.1520(a)(4). Although a dispositive
finding at any step terminates the ALJ’s revieae Colvin v. Barnharéd75 F.3d 727, 730 (6th
Cir. 2007), if fully considered, the sequenti@view considers and answers five questions:

1. Is the claimant engaged in substantial gainful activity?

2. Does the claimant suffer from one or more severe impairments?

3 Do the claimant’s severe impairmentsna or in combination, meet or equal the
criteria of an impairment set forth inglCommissioner’s Listing of Impairments, 20
C.F.R. Subpart P, Appendix 1?

4. Considering the claimant’s residual funatl capacity, can the claimant perform his
or her past relevant work?

5. Considering the claimant’s age, ediama past work experience, and residual
functional capacity, can the claimant perh other work available in the national
economy?

See20 C.F.R. § 404.1520(a)(4ee also Henley v. Astrug73 F.3d 263, 264 (6th Cir. 2009);
Foster v. Halter 279 F.3d 348, 354 (6th Cir. 2001).

3A claimant’'s RFC is an assessment of “the nsis¢] can still do despite [her] limitations.” 20
C.F.R. § 404.1545(a)(1).



frequent exposure to extreme temperatures, humidity, atmospheric conditions,
pulmonary irritants, and noise. She cootttasionally balance, stoop, and operate
foot controls. She could have occasiogmegposure to vibrations and occasionally
perform commercial driving. She could nekeeel, crouch, or crawl. She could
never climb ladders, ropes, or scaffolddhe could have no exposure to hazards,
such as dangerous machinery or unptetéteights. From a mental standpoint,
the claimant could perform simple, routimepetitive tasks with no fast production
pace or strict ppduction demands, amtcasionalinteraction vith others.

(Id. at 36 (emphasis added).)

In assessing Plaintiff's RFC, the ALJ catexed the opinion evidence in the record,
including the opinions of the state-agency psyafists, Karen Steiger, Ph.D., and David Dietz,
Ph.D. The state-agency psychologists foundRtentiff was “limited tosuperficial, brief
interactions with others.”ld. at 148, 189.) They further adopted the mental limitations
contained in the prior ALJ decision, finding theomsistent with their review of the current
medical record. I¢. at 148, 169, 189). The prior ALJ founatiPlaintiff is “limited to simple,
repetitive, unskilled tasks without fast-pacedkvor strict production quotas in environments
with no more thasuperficialcontact with the public, cowkers, or supervisors.”ld. at 112
(emphasis added).) The ALJ assigned “significaveight to the opinions of the state-agency
psychologists, explaining as follows:

The undersigned gives significant weigtt the State agency psychological

consultants’ mental assessments, whtdpa the prior ALJ decision limitations, as

the new evidence does not support greatadditional limitation in the [Plaintiff’s]

mental functioning. However, the abovsideial functional capacity states these

limitations in policy compliant language, asalyzed here. The above limitations
adequately accommodate the [Plaintiffieental impairments and the evidence
does not support serious deteation in the claimant’snental functioning since

the prior ALJ decision (ExhibitB1A, B3A, B4A, B7A, B8A).

(Id. at 46-47.) The ALJ further explained his@aale for Plaintiffsmental RFC as follows:

[T]he residual functional capacity adequately accommodates any limitation

stemming from the [Plaintiff's] mental impenents, as analyzed here. While not

a full adoption of the prior ALJ desion, the residual functional capacity
incorporates the limitations noted by teor ALJ decision and finds no material



evidence that warrants dating from the limitationsHowever, the above residual
functional capacity states the liations in policy compliant terms.

(Id. at 46.)

At step five of the sequential process #lLJ, relying on the VE testimony, found that
considering Plaintiff's age, edation, past work experience, aR&C, she can perform jobs that
exist in significant numbeiis the national economy d at 48.) The ALJ therefore concluded
that Plaintiff was not disabled undithe Social Security Act.Id.)

In her Statement of Errors (ECF No. 7), Plfimaises two contentions of error. First,
she contends that the ALJ failed to properlyghiehe medical opinion evidence. Within this
contention of error, Plaintiff appears to ragsseparate issue regarding the ALJ’s failure to
properly articulate the rationaler his mental RFC determinati. In this regard, Plaintiff
asserts as follows:

The ALJ stated that he ga “significant weight” toopinions from non-examining

state agency psychologists (Tr. 46).. [T]he non-examimig psychologists both

stated that they adopted mental limias found in an earlieALJ decision that

does not concern the period at issue ormtineent application (Tr. 148, 189). While

the ALJ stated he gave the greatest weiglihese opinions, at the same time he

made a contradictory findirggarlier in the decision thae did not accept the ALJ’s

findings regarding Ms. Lindsey’s mentahitations found in the earlier decision
based on a change in policy on how psycluamnpairments are evaluated that was
implemented after that decision (Tr. 32) relying@mummond v. Comm’r of Soc.

Sec, 126 F.3d 837, 842 {6Cir. 1997). . . . The ALJ here found changed

circumstances based on changes in thedad therefore, did not accept the earlier

ALJ’s decision regarding Ms. Lindsey’s mahlimitations. He cannot both reject

the RFC finding made in an earlier ALdaision and then accept medical opinions

relying on that same decision.

(Pl.’s Statement of Errors 20-21, ECF No. 7. Rer second contention of error, Plaintiff
asserts that the ALJ failed to properly evédulaintiff's credibility. The Commissioner
counters that the ALJ properly considered selied upon the state-@acy psychologists’
opinions and also properly assesgdaintiff's credibility. (Def.’s Mem. in Opp. 13, ECF No.

12.)



Il. STANDARD OF REVIEW

When reviewing a case under the Social 88chct, the Court “must affirm the
Commissioner’s decision if it ‘is supported sybstantial evidence and was made pursuant to
proper legal standards.’Rabbers v. Comm’r of Soc. Sés82 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Se¢36 F.3d 234, 241 (6th Cir. 20073ge alsai2 U.S.C.

8 405(g) (“[t]he findings of the Gomissioner of Social Security &sany fact, if supported by
substantial evidence, shall be conclusive . . . .”). Under this starisiabdfantial evidence is
defined as ‘more than a scindilbf evidence but lessah a preponderance;istsuch relevant
evidence as a reasonable mind might acaspidequate to support a conclusioriRdgers 486
F.3d at 241 (quotin@utlip v. Sec’y of Health & Hum. Sery85 F.3d 284, 286 (6th Cir. 1994)).

Although the substantial evidence standard isrdatel, it is not trival. The Court must
“take into account whateven the record fairly detracts from [the] weight™ of the
Commissioner’s decisionINS, Inc. v. NLRB296 F.3d 384, 395 (6tir. 2002) (quoting
Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)).

Nevertheless, “if substantialidence supports the ALJ’s dsioin, this Court defers to
that finding ‘even if there isubstantial evidence in the recdftt would have supported an
opposite conclusion.” Blakley v. Comm’r of Soc. Seb81 F.3d 399, 406 (quotirkgy v.
Callahan 109 F.3d 270, 273 (6th Cir. 1997 Finally, even if the ALJ’s decision meets the
substantial evidence standdfadecision of the Commissionell not be upheld where the
SSA fails to follow its own regulations and whéhat error prejudices a claimant on the merits
or deprives the claimant of a substantial riglBdwen v. Comm’of Soc. Sec478 F.3d 742,

746 (6th Cir. 2007).



IV.  ANALYSIS

The undersigned finds that remand is reggiibecause the ALJ assigned significant
weight to the opinions of the state-agency psyagists, which adoptettie prior ALJ’s mental
limitation findings, but failed to adequately eajpl why certain limitations were altered when
incorporated into Platiff’'s mental RFC.

The determination of a claimant’s RFCais issue reserved to the Commissioner. 20
C.F.R. 88 404.1527(e), 416.927(&)evertheless, substantial evidence must support the
Commissioner’s RFC findingBerry v. AstrueNo. 1:09CV000411, 2010 WL 3730983, at *8
(S.D. Ohio June 18, 2010). When considerirgyrtiedical evidence and calculating the RFC,
“ALJs must not succumb to the temptatiorplay doctor and make their own independent
medical findings.” Simpson v. Comm’r of Soc. S&44 F. App’x 181, 194 (6th Cir. 2009)
(quotingRohan v. Chater98 F.3d 966, 970 (7th Cir. 19963fe also Isaacs v. Astrugo. 1:08—
CV-00828, 2009 WL 3672060, at *10 (S.D. Ohio N4¥2009) (holding that an “ALJ may not
interpret raw medical data in functional terms”) (internal quotations omitted). An ALJ is
required to explain how the evidence supportdithigations that he or she sets forth in the
claimant’'s RFC:

The RFC assessment must include aatiane discussion describing how the

evidence supports each conclusion, citipgcific medical facts (e.g., laboratory

findings) and nonmedical evidence (e.g.jlydaactivities, observations). In
assessing RFC, the adjudicator must uscthe individual’s ability to perform
sustained work activities in an ordinamprk setting on a regular and continuing
basis (i.e., 8 hours a day, for 5 days akyee an equivalent work schedule), and
describe the maximum amount of eachrikweelated activity the individual can
perform based on the evidence availabléhian case record. The adjudicator must
also explain how any material inconsistiescor ambiguities in the evidence in the

case record were considered and resolved.

S.S.R. 96-8p, 1996 WL 374184, at *6dmernal footnote omitted).



Despite assigning significant weight to gtate-agency psychologists’ opinions and
finding that Plaintiff smental impairments remained lafg unchanged since the prior ALJ’'s
decision (R. at 32, 46-47), the ALJ failed to aatgly explain why he limited Plaintiff to
“occasionalinteraction with dters” instead ofsuperficialcontact with the public, coworkers, or
supervisors.” The terms “occasional” and “superficial” are not interchangeaédéeHurley v.
Berryhill, No. 1:17-CV-421-TLS, 2018 WL 4214528,*4 (N.D. Ind. Sept. 5, 2018)
(“‘Occasional contact’ goes to the quantititime spent with [ ] individuals, whereas
‘superficial contact’ goes to the quality of timeractions.”) (citations omitted). Thus, the
absence of any explanation requires rem&®ek, e.gBarker v. AstrueNo. 5:09 CV 1171,
2010 WL 2710520, at *5—6 (N.D. Ohio July 7, 20{finding that the ALJ erred by failing
include in plaintiff's “RFC theprior ALJ’s findings, as adoptdaly the state agency physicians,
that Plaintiff have no interaction with the pubdind only superficial intaction with co-workers
and supervisors” where the ALJ orilymited Plaintiff to no more thawmccasionalinteraction
with the public (as opposed to nderaction with the public, as IRLJ Hafer's assessment), and
he made no mention of whether and to whatrex®aintiff can interactvith co-workers and
supervisors”)Hurley, 2018 WL 4214523, at *4 (explaining tHaiccasional” and “superficial”
are not interchangeable terms and finding thatXbJ erred in making no attempt to explain the
basis of his decision to limit plaintiff to occasal rather than superfa interactions) (citing
Gidley v. ColvipNo. 2:12-CV-374, 2013 WL 6909170,*42 (N.D. Ind. Dec. 30, 2013)%ote
v. Colvin No. 16-CV-57-SLC, 2017 WL 448617, at {W.D. Wis. Feb. 2, 2017) (“The ALJ did
not explain his reasons for only limiting the quanétyd not the quality or duration of plaintiff's
social interaction, even though several of thespiigns whom he creditt made clear that

plaintiff's difficulties related to th quality of the interaction.”).



Certainly, an ALJ is not required to mirror parrot medical opinions verbatirRoe v.
Comm’r of Soc. Sec342 F. App’x 149, 157 (6th Cir. 2009But where, as here, the ALJ
assigns significant weight to a particular opinio atates it is consistewith the record, he
must incorporate the opined limitations or pd®/an explanation for declining to do s®ee,

e.g, Queen v. Commof Soc. Se¢No. 2:16-cv-1082, 2017 WL 6523296, at *9-10 (S.D. Ohio
Dec. 21, 2017) (remanding where the ALJ “failedniciude at least onlémitation” from an
opinion he had assigned great gigiwithout explaining the omigsi). Thus, the ALJ’s failure
to provide such an explanation requires remagchuse it prevents this Court from conducting
meaningful review to determine whettseibstantial evidence supports his decisiSee
Reynolds v. Comm’r of Soc. Set24 F. App’x 411, 414 (6th Ci2011) (noting that an ALJ’s
decision “must include a discaien of ‘findings and conclusns, and the reasons or basis

therefor, on all the material issuekfact, law, or dicretion presented oneecord.” (quoting 5
U.S.C. § 557(c)(3)(A)))Allen v. AstrugNo. 5:11CV1095, 2012 WL 1142480, at *8 (N.D. Ohio
Apr. 4, 2012) (remanding where “the ALJ failedproperly articulat¢he RFC calculation,”
explaining that the Court was “unablettace the path of the ALJ’s reasoningCpmmodore v.
Astrue No. 10-295, 2011 WL 4856162, at *4, 6 (EKy. Oct. 13, 2011) (remanding action

“with instructions to provide a more thoroughitten analysis,” where the ALJ failed to
articulate the reasons for his RFC findings stinet the Court could not “conduct a meaningful
review of whether substantial eeigce supports the ALJ’s decisionQote 2017 WL 448617, at
*7 (requiring the ALJ to “build a logical bridgeetween the evidence and any social functioning
limitations that he chooses to include ie tlesidual functional gacity assessment”).

In sum, the undersigned finds that reatrs warranted because the ALJ assigned

significant weight to the sta@gency psychologists’ opinions, which adopted the prior ALJ’s



mental limitations, but failed to include a limitani for “superficial” interaction or offer an
adequate explanation for how the RFC he assessed accommodated that limitation.

This finding obviates the need to analyze eggblve Plaintiff's remiaing contentions of
error. Nevertheless, on remand, the ALJ may cen$thintiff’'s remaining assignments of error
if appropriate.

V. DISPOSITION

Due to the error outlined abovRlaintiff is entitled to an order remanding this case to the
Social Security Administration pursuant$entence Four of 42 U.S.C. 8 405(g). The
undersigned therefoRECOMMENDS that the CourREVERSE the Commissioner of Social
Security’s non-disability finding an@EMAND this case to the Commissioner and the ALJ
under Sentence Four of 8§ 405(g) for further agrsition consistent with this Report and
Recommendation.

VI. PROCEDURE ON OBJECTIONS

If any party objects to thiReport and Recommendation, tipairty may, within fourteen
(14) days of the date of this Report, file and/een all parties written objections to those specific
proposed findings or recommendations to \Wwhabjection is made, together with supporting
authority for the objection(s). Audge of this Court shall makela novadetermination of those
portions of the Report or specified proposed figdi or recommendations ¥ehich objection is
made. Upon proper objections, a Judge of this Guoay accept, reject, or modify, in whole or in
part, the findings or recommendations made henedy, receive further evidence or may recommit
this matter to the Magistrate Judge writbktructions. 28 U.S.C. 8§ 636(b)(1).

The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the righhave the Districludge review the Report

and Recommendatiae novo and also operates as a waivetha right to appeal the decision of
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the District Court adopting éhReport and RecommendatidBee Thomas v. Ara74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).
[s/Chelsey M. Vascura

CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE
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