Cohan v. Commissioner of Social Security Doc. 16

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
MELISSA COHAN,
Plaintiff,
V. Civil Action 2:18-cv-24

Judge James L. Graham
Magistrate Judge Jolson

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Melissa Cohan filed this action seeking review of a decision of the
Commissoner of Social Securit{*Commissioner”)finding thatshewas overpaid benefits and
that the Social Security Administration (“SSA”) would not waive recovérgr the reasons that
follow, it is RECOMMENDED that Plaintiffs Statement of Errors (Doc. 1)1 be
OVERRULED, and that judgment be entered in Defenddat/or.

.  BACKGROUND
A. Factual Background

Plaintiff applied forand was awardethothers insurance benefits under Title Il of the
Social Security Actn January2006, following the death of her husband. (Tr. 488Jhe next
year, inFebruary 2007, Plaintifbegan employment with the City of Worthington(Tr. 617).
Although not entirely clear, it appears Plaintiff informed her local SSA offfdeer change in
employment sometime between February and April 20017, see alsolr. 864).

During her first eighteen months of employmédeigintiff received her benefit payments

with no issue. Then, on July 15, 20@8aintiff received a letter from the SSikforming her

! Plaintiff's minor sonalso began receivinghild’s benefitdn January 2006. (Tr. 498).
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that records showedhe had earned $31,778,00 in 2007, which was atl@/&SA's 2007
annual earninglimit of $12,960. (Tr. 44-45. As a result, the SSA had overpaid Plairgiff
mothers benefits by $9,405 (Id.). The letter explained that in order to recover the
overpayment, the SSA would withhold Plairsffoenefitpaymentsbeginning September 2008
through March 2009, and “[t]his is when we will have fully recovered the money you dqive.”
45). In other wordsthe letter informedPlaintiff that shewould not receive a benefiiayment
until her overpayment was recoverdginally, the letter issued the following directive: “To el
us pay you correctfy] you should report changes in your earnings to any Social Security office.
Any time during the year, if you see that your earnings belldifferent from what you had
estimated or what was last reported for you, you should call to let us know.” (Tr. 50).

Plaintiff agreed to have her benefits withheld in orderefmayher overpayment. (Doc.
11 at 7). And, consistent with the July 28 letter, Plaintiffs benefit paymentesumed in April
2009. Several months later, on August 20, 2009, Plaintiff received another letter fr&®Ahe
stating thabecause she earned $39,94@008, shavasonce agairoverpaid. (Tr. 59). Indeed,
the earnings limit in 2008 was $13,560, meaning Plaintiff was ovef#8¢193 (Tr. P-60.
To recover the overpayment, the letter explained tti@iSSAwould againwithhold Plaintiff s
benefit paymerst beginning October 2009, drPlaintiffs paymats would reconvene in July
2010. (Tr. 60).

On September 3, 200 Plaintiff requested an appeal &waiver of the overpayment

(Tr. 335-49. On November 27, 2009, the SSA provided an explanation of the overpayment,

21n the July 15, 2008 letter to Plaintiff, the SSA explained how the ayerpnt was calculated:E&ch year there is
a limit to the amount you can earn for the year and still qualify for &mnefits. If you earn over the allowed
amount for the year, @usuallywithhold $1 in benefits for every $2 you earn above the limit.” §0y.
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stating thatPlaintiff's overpayment nowotaled $16,564or 2007 and 2008, and $7,646r
2009. (Tr. 352.

On December 10, 2009he SSA issued a waiver determination, finding that Plaistiff
overpayment wuld not be waivethecause oPlaintiff's failure to report heragnings. (Tr. 82-
83). On December 22, 200%laintiff requested a hearing before Administrative Law Judge
to challenge thalleged overpayment aride amount allegedly owed. (Tr. 574).

On February 4, 2010, Plaintiff received a letter from the Sg&Ang that she was no
longer entitledto her mother’'sbenefits beginning October 2008he monthher sonturned
sixteen (Tr. 564). However, because the SBAdvertently failed tstop Plaintiffs payments
until February 2010she wadnadvertentlyoverpaid$6,292in benefits. (Id.). Plaintiff did not
dispute that her benefit payments should cease once her son turned bowemrer, shesent a
letter to the SSA on February 11, 20&0ainrequesting waiver and contesting the amount of the
overpyment (Tr.571).

On January 21, 2011, the SSA issued a notice of reconsideration, fithdinghe
previous overpayment decision was correct and explaining thésS&#onale (Tr. 366-70).
Plaintiff thenfiled anotherwaiver requesbn February 222011, explaining that she disagreed
with the amount of the overpayment and beliesieel wasiot at fault. (Tr. 127-35

On May 9, 2011Administrative Law Judg&. Michael Foley conducted a hearing (Tr.
822), and thereafter issued an adverse decision on July 18, 2011. —9).13pecifically,ALJ
Foley foundthat Plaintiff was overpaid $24,2@ue to the work she performed in 26@009
Further,ALJ Foleystated as follows:

In order to waive recovery of the overpayment, | must find the claimant to be
“without fault.” This | cannot do: the claimant is a smart professional woman,

3



and she is clever but untruthful. Her statements concerning her lack of knowledge

of her responsibility to report her earnings are inconsistent and cannot be

accepted. It was and is her responsibility to understand the criteria fqot refcei

the benefits she requested. She has had repeated overpayments for the same

reason, and cannot be found without fault.
(Tr. 19).

The Appeals Counciblenied Plaintiffs request for review, makingLJ Foley s decision
the final decision of th&SA (SeeDoc. 116, PAGEID #: 59). Plaintiff thensought relief in
this Court, initiating an action on April 15, 2013See Cohan v. Cominof Soc. Se¢c2:13-cv-

809). After the Commissioner soughtvaluntaryremand to allow for additional proceedings to
explore the necessary factual issiies Court remanded the cag@r. 445-47).

The Appeals Council then issued a remand order on March 11, 2015, vacating the prior
hearing decision. Tf. 45758. Specifically, the Appeals Councibpined that the
Administrative Law Judge shou&Valuate the record to assess whether the evidence showed that
Plaintiff report&l her work activitiesand earning to the field office during the overpayment
period and, if not, whether her failure to report or accept an erroneous payraehiema one of
the specific circumstances articulated under Z0RC 8 404.510. (Tr. 459-60).

Plaintiff appeared and testified at a second hearing before Administrative Lae Badj
Yerian (“the ALJ”) on July 25, 2016. (Tr. 85905). Plaintiff also appeared and testified at a
supplemental hearing before the ALJ on January 30, 2017. (H23p60n May3, 2017, the
ALJ affirmed the $24,204verpayment and found waiver was not appropriéioc. 1-16). On
November 14, 2017, the Appeals Council declined jurisdiction, making the ALJ’s decision the

final decision of the Commissioner. (Tr. 299330

Plaintiff filed this case orJanuary 92018 (Doc. 1), and the Commissioner filed the



administrative record oMarch 26 2018(Doc. 9). Plaintiff filed a Statement of Specific Errors
(Doc. 11), the Commissioner respondBac. 12), andPlaintiff filed a Reply (Doc. ).
B. Relevant Testimony at the Administrative Hearings
1.May 9, 2011 Hearing (ALJ K. Michael Foley)

At the first hearing, Mr. Jeffery Allen,naagency actuarial official frorthe Columbus
East SSA office testified regarding his analysis of the alleged ovegmaym (Tr. 822). Mr.
Allen testified that due to Plainti§ earnings at workver the period in time in question, the
total overpayment at the time was “about $24,204.” (Tr. 822-23).

2.July 25, 20161earing (ALJPaul Yerian)

At the second hearing, Plaintiff testified that she was challergpiigthe calculation of
her overpaymen{Tr. 858), as well as the SSA’s decision not to wdiee overpaymen(Tr.
863. The ALJ then asked Plaintiff about tH&SA’s July 2008 letter informing her of her
overpayment:

Q: And the first notice you got then was July 2008?

*k%k

A: Yes. It said, we paid you too much money. You owe us this amount of money
and then it went into tellingne how they were going to handle the situation,
which | totally believed what they told me. And they did. They withheld my
benefits starting September '08 to recover what was owed. And then | would
receive a payment starting in April ‘09, which is whdid. And I lawfully went

by all of their letters. And made decisions based on those letters.

Q: Did they ever send you any kind of a, after the July '08 notice, did they ever
send you any kind of a request for earnings information for the, likewember,
December 2008, early January '09?

A: No. No.

Q: No? Never sent you anything asking you about what you had earned or what
you expected to earn in the next year?



A: No.
Q: Okay. Now you were still working when they reinstated —
A: I've never left. I've been there the whole time.

Q: | know. | know. You were continuing to work when they reinstated the
benefits in 2009? Is that correct?

A: Right.
Q: All right [sic].
A: And they knew my earnings. They knew | was working, and —

Q: Did you ever update your earnings, because they were operating on your
earnings from 2007?

A: I'm sure they knew.
Q: How do you think they knew?
A: Because | was in there several times.

Q: Did you give them updated earnings information, what you woeldchaking
in the future, or what you anticipated making?

A: Well, I don’t know for sure if | went in there. They had my IRS records.
Q: Who gave them the IRS records?
A: | don’'t know because they had them in here, because they knew, they knew
from theletters that said what | was making. That's why | assumed that they
were, because they had my data
(Tr. 866—68).
In terms of expenses, Plaintiff conceded that sonteepdlder financial records were no
longer applicable because, for example, shhdonger had lease payments on two vehicles and

her son had graduated college and was no longer living with her. (TZ@6%aintiff testified
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that she still providg her son with groceries anddacurred approximately $21,500 in legal
fees due tahis case. (Tr. 870).

The ALJ then questioned Plaintiff about her ability to repay the overpayment:

Q: .. .And it’s still your position that assumirgwe’re going to assume for this,

for this question- that | found that there was an overpayment, found you were

without fault, it's your position that you can't afford to repay?

A: Correct.

Q: Because?

A: | also owe $21,500 in Attorneys fees. | think I'm also entitled to have $1,793

returned to me because of Social Security’s mistakes, | had ttheafRS an

additional $1,793, and | couldn’t get that money back because of this continued
mess that keeps going around and around.
(Tr. 871).
C. The ALJ’s Decision

At the outset of his decision, the ALJ noted that the central issue is whether fPlaintif
qgudified for waiver of the overpayment. (Doc:16, PAGEID #: 60). On this pointhé ALJ
explained that “[a]djustment or recovery of the overpayment shall be waived,dfath@eant is
without fault, and adjustment or recovery would defeat the purpose of the Act, or would be
against equity and good consciencdd.)(

The ALJ ultimately found thathe overpayment amount was correct, and Biaintiff
was overpaid benefits of $24,284dring the period December 2006 to July 2004., PAGEID
#: 62). Relying on testimony from Mr. Allen during the first administrative hearing, thé A
noted as follows:

Mr. Allen testified that the amount of the overpayment incurred prior to the July

2008 notice $eeExhibit 5) was $18,602.00 (Exhibit 57/16, 17). Sfieally, this

amount was arrived at by including the ambthe claimant received in 2007
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($17,712) until July 2008 payment of $10,409.00 (when the June 2008 payment
was received) se Exhibit 22); this totals $28,120.00. Subtracted from this
amount arghe payments due in 2007 ($8,031) and in 2008 prior to the payment
received in July 2008 ($1,487.0®deExhibit 22); this totals $18,602.0B&e
Exhibit 22 and Exhibit 57/16 and 17). Thus, $5,602.00 of the overpayment was
incurred after the July 2008 tice (seeExhibit 57/15, 20 and 22).

(Id., PAGEID #: 63).

The ALJ ultimately held that Plaintiff was not at fault in causing the overpaypnien to
July 2008, due to her failure to understand the deduction provision of the 85A. Although
Plaintiff was foundnot to be atfault, the ALJ held that Plaintiff “Hd] an income or financial
resources sufficient for more than ordinary and necessary needs[,]” and tlaegvégry would
not defeat the purpose of title Il of the Act(ld., PAGEID #: 65). More specifically, when
accounting for Plaintifs monthly expenses and income, the ALJ found that Plaintiff had a
balance each month of $436.46d.).

The ALJ alsofound that recovery of the overpayment would not be againstyeayut
good conscience:

| disagree with the claimdist assertion that recovery of the overpayment would
be against equity and good conscierfeeeR0 CFR 404.509) (Exhibit 82). First,
there is no evidence that the claimant changed her position for the worse or
relinquished a valuable right because of reliance upon a notice that a payment
would be made or because of the overpayment itself. Inct#ss, while the
claimant reported that she made expenditures towards for example, h&r son
school activitiesgeeExhibit 82/10), | find that such expenditures do not support a
finding of against equity and good conscience. The claimant did not incur a
financialobligationsuch as a purchase agreement such that a finding of changing
her position for the worse is supported. Likewise, the decision on the part of the
claimant to pay costs associated with her sguarticipation in school activities
(seeexhbit 82/10), do not support finding that she relinquished a valuable right
(See20 CFR 404.509). More specifically, the claimant did not demonstrate that
she gave up a valuable privilege, claim, entittement, or benefit having monetary
worth because the beneficiary relied on a notice that we would pay benefits or
relied on the actual benefit paymeSe€POMS GN 02250.150 Against Equity

and Good Conscience (B)(1)).



(Id., PAGEID #: 66) (emphasis in original).

The ALJ also held that Plaintiff was atufain causing the overpayment incurred after
July 2008because at that point she had received notice of her reporting requirenidrjts
Consequently, the ALJ found that the overpayment was not waived, and Plaintifallagdr
repayment of $24,204.1d;, PAGEID #: 67).

. STANDARD OF REVIEW

The Courts review “is limited to determining whether the Commissigneéecision is
supported by substantial evidence and was made pursuant to proper legal star\andsv.
Commr of Soc. Sec.615 F. Appx 315, 320 (6th Cir. 2015keealso Quaynor v. Comm’r of
Soc. Se¢.No. CV 1412258, 2015 WL 9487846, at *5 (E.D. Mich. Dec. 9, 20Hsppted by
No. 14CV-12258, 2015 WL 9478026 (E.D. Mich. Dec. 29, 2015) (“With respect to waiving the
recovery of aroverpayment‘[tjhe question of fault is one of fact and as such is subject to the
substantial evidence standard of reviéy(citing Doan v. Sec’y of Health and Human Servs
No. 86-5956, 1987 U.SApp. LEXIS 8723, at *2, 1987 WL 36143 (6th Cir. Jul. 7, 1P8
“[S]ubstantial evidence is defined asore than a scintilla of evidence but less than a
preponderance; it is such relevant evidence as a reasonablenmgimdaccept as adequate to
support a conclusiori. Rogers v. Comm of Soc. Se¢.486 F.3d 234, 241 (6th Cir. 2007)
(quoting Cutlip v. Sety of HHS 25 F.3d 284, 286 (6th Cir. 1994))¥Therefore, if substantial
evidence supports the Als] decision, this Court defers to that findihgven if there is
substantial evidence in the recdhét would have supported an opposite conclusioBlakley
v. Comnr of Soc. Se¢.581 F.3d 399, 406 (6th Cir. 2009) (quotikgy v.Callahan 109 F.3d

270, 273 (6th Cir. 1997)).



[I. DISCUSSION

Under the Social Security Act, “[Wwgnever the Commissioner 8bcial Security finds
that more or less than the correct amount of payment has been made to any .pgvsguer
adjustment or recovery shall be made, under regulations prescribed by the Gonanisk
Social Security]” 42 U.S.C. 8§ 404(a)(1). There is, however, an exception to thisvhubee an

individual “is without fault and ‘such adjustment or recovery would defeat the purpose of [Title
Il of the Social Security Act] or would be against equity and good consciéhceV/alley v.
Commr of Soc. Seq. 427 F.3d 388, 391 (6th Cir. 2005) (quoting 42 U.S. @04b)). Put
another way, in order to obtain a waiver of repayment, a claimant must estatilsietigmboth:

(1) without fault and (2) that recovery would defeat the purpose of the ITitle would be
againstequity and good conscience Quaynor v. Comin of Soc. Se¢cNo. CV 1412258, 2015
WL 9487846, at *3 (E.D. Mich. Dec. 9, 2015dopted by No. 14CV-12258, 2015 WL
9478026 (E.D. Mich. Dec. 29, 2015) (citiMalley v. Comir of Soc.Sec, 427 F.3d 388, 391
(6th Cir. 2005)).

Here, he ALJ found that although Plaintiff was not at fault in causing the overpayment
prior to July 2008 (Doc.-16, PAGEID #: 63), she was at fault in causing the overpayment
incurred after July 2008d., PAGHD #: 66). Further, the ALJ held that any recovery would not
defeat the purpose of the SSA and would not be against equity and good conseiantéf
alleges seven assignments of efsased on these findings: (1) the Appeals Council erred by
finding that recovery of the overpayment, incurred prior to July 2008, did not defeat the purpose

of Title Il of the Act; (2)the Appeals Council and ALJ erred by finding that recovery of the

overpayment would not be against equity and good consci€dicéhe ALJ erred by finding
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Plaintiff was at fault for causing her overpayment after July 2008; (4) pipeads Council and
ALJ erred by finding that Plaintiff did not present sufficient evidenceatsfg the specific
circumstances set forth in 20 C.F.R. § 404.510(g) and thus she should not have been found to be
at fault; (5) Plaintiffs circumstances satisfied 20FR. § 404.510(n)andthus she should not
have been found to be at fault; (6) The Appeals Council and ALJ erred by finding thatfPaint
circumstaces supported an “at fault” finding based on 26.K. § 404.511(b); and (7) the
SSA's policy and practice of not affording Plaintiff notice and any opportunity to be heard
before declaring an overpayment violated her right to procedural due processhaeniéidth
Amendment of the United States Constitutigpoc. 11 at 13-28). Although Plaintiff contends
that “[tihe SSA letters were confag so as to the amounts of overpayments” (Doc. 15 at 8), she
does not challenge the amount of the alleged overpayment.

In sum Plaintiff is challenging the AL3 determination of whether recovery would
defeat the purpose of Title Il, whether recovery is against equity and gosdience, and
whether Plaintiff $ at fault. Each of these issues, in addition to Pldistiffie process challenge,
will be discussed in turn.

A. Would recovery defeat the purpose of Title Il of the SSA

“Defeating the purpose of Title Il meahdepriving a person of income required for
ordinary and necessary living expenses.Valley, 427 F.3d at 391 (quoting 20 C.F.R.

§ 404.508(a)). [R]ecovery will defeat the purposes of Title Il in (but is not limited to)
situations where the person from whom recovery is sought needs substantially situofdmt

income ... to meeturrent ordinary and necessatiing expense$. Id. (quoting 20C.F.R.
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§ 404.508(b))(emphasis added) “In making this determination, th8SA may look to the
individual’s financial resources in addition to her or his incémd. (citing § 404.508(a)).

Plaintiff argues that the ALS “defeat the purpose” assessmerds not supported by
substantial evidence fdawo reasons: (1) her prior financial informatidating back to 2007
should have been considered and (2) her legal fees shoulbéwmveonsidered in the analysis.

1. Financial Information

Plaintiff explains that the ALJ and Appeals Council “restrictfed] their review of
Plaintiff's financial evidence within one year of [the AtJJMay 3, 2017 Decision, instead of
during the entire period when [Plaintiff] incurred her overpayment.” (Doc. 11 at THJs,
acording to Plaintiff, “the Appeals Council ignoredubstantial evidenteof significant
expenses that [Plaintiff] incurred for herself and for her son when SSA edsdss
overpayment.” Ifl. at 15). In support, Plaintiff notes her various household expenses ir 2007
2008; she cites to statements that she was living paycheck to paycheck in 2011; andr notes he
expenses for her smeducation and extracurricular activity when he was in high school several
years prior. Id. at 15-16). Plaintiff argues thabecause thé\LJ incorrectly ignored these
expenseshis decision was not supported by substantial evidenck.at(16). In other words,
Plaintiff believes thatn conducting the “defeat the purpose” assessment, the ALJ should have
considered her financial situation from December 2006 through July 2009, when hersson wa

still her dependent.Id. at 19).

3 Plaintiff also argues that she overpaid her taxesgpyoximately$1,800 in 2009 due to an error on her SSA 1099.
(Doc. 11 at 1617). As the Commissioner explaingwever, “[tlhat some of Plaintiff's benefits were used to pay
her debts [overpayments] rather than being deposited into her bank aceesinbtimean they are not income to
her.” (Doc. 12 at 16). Further, Plaintiff acknowledges that she “caaootip”the alleged overpayment in taxes
(Doc. 11 at 9)thus the Court need not consider the issue.
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Under the Program Operations Manual System (POMS)d4#dat the purpose decision
is based on a persancurrent circumstances. The financial infation must be no more than 1
year old when the waiver decision is made.” POMS GN 02250.115(A3{dilable at
https://secure.ssa.gov/apps10/poms.nsf/Inx/02022501¥)hough thePOMSis a policy and
proceduremanual that employees of the Department of Health & Human Services use in
evaluating Sociabecurityclaims and does not have the force and effect of law, it is nevertheless
persuasivé. Davis v. Sey of Health & Human Serys367 F.2d 336, 340 (6th Cir. 198@j)ting
Evelyn v. Schweike685 F.2d 351 (9th Cir. 1982)).

Based on this, the undersigned finds ttiee ALJs decision to consider Plaintif
financial information from the previous year only was in accordance with SS&y p®tlaintiff
makes a cudus argument that the ALJ “retroactively” applied POMS GN 2250.115. (Doc. 11 at
20). This argument, howeves, unavailing, as theurrent version of the policy at isshecame
effective on October 3, 2005. POMS GN 02250.115(A)@Agcordingly, there is no issue of
retroactivity to consider.

As the Commissioner notes, Plaintiff does not argue that the ALJ misapplied the
regulation, that the regulation is not entitled to deference, or that the AdJiregaluating the
financial information from the y@& prior to his decision. SgeDoc. 12 at 16). Instead, Plaintiff
simply argues that the ALJ should have considered her entire financialositoa¢r the last
eight yearswithout citing to any regulations or directiveBecause the ALJ properfgllowed
SSA policy, the undersigned finds that the ALJ did not err in considering financial exiftemn

only one year prior.
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2. Legal Fees

Plaintiff argues that the ALJ “excluded consideration of relevant finhreiidence
within the oneyear time costraint imposed by the [POMS] policy.” (Doc. 11 at 20). More
specifically, Plaintiff argues that the ALJ erred when he “refused tsidenPlaintiffs legal fees
of $21,000that she incurred in prosecuting all her appeals[lyl.).( The Commissiorne on the
other hand, contends that the ALJ reasonably concltidgdhe would not consider Plaintgf
legal fees because they were speculative. (Doc. 12 at 16). Further, thesSmmeninoted that
the “ALJ correctly recognized that SSA must approvarfiff’s legal fees; that it had not yet
done so; and nothing in the record establishes that SSA will find that the legbEfeg charged
to Plaintiff are reasonable.d; (citing HALLEX 1-1-2-1).

The Courtagrees with the Commissioner that Pldiistiegal fees are speculative and not
necessary to consider in the analysiBlaintiff argues that the fees “are a legitimate debt,
appropriate to be considered in determining Plaintiff's ability to repay thepayment[]” but
cites no case law supporting that proposition. (Doc. 15 at 6). Thus, the undersignéldatinds
the ALJ did not err in declining to considelaintiff’s speculative legal fees.

B. Would recovery be against equity and good conscience?

Recovery of an overpayment is against equity and good consciencélif iadividual
changeder position for the wors€?) relinquished a valuable right because of reliance tipen
benefits or (3) an individual did not receive the overpayment becahselived in a different
household from the overpaid persorUnice v. Berryhill No. 3:16CV-02469, 2017 WL
2972172, at *6 (M.D. Tenn. July 12, 2018dopted by No. 3:1602469, 2017 WL 4023030

(M.D. Tenn. Sept. 12, 2017) (citir®p C.F.R. 804.509(a)).“A claimant may also demonstrate
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that recovery of amverpayments against equity and good conscience where the individual
‘accepts sucbverpaymenbecause of reliance on erroneous information from an official source
within the Social Security Administration ... with respect to the interpretation of a pertinent
provision of theSocial SecurityAct or regulations pertaining thereto’”...Valley, 427 F.3d at
39393 (quoting 20 C.F.R.88 404.510a; 404.5)2 Further, an ndividual's financial
circumstanes “are not material to a finding of against equity and good conscienice.”
(quoting 20 C.F.R. § 404.509(b)).

Plaintiff argues that despite the AkJfinding, she used and relied on her benefit
payments “for her som education and extracurricular aties’—such as golf, hockey, and
lacrosse—that she could not otherwise afford. (Doc. 11 at 21). As the ALJ noted, however,
these past expenditures did not involve relinquishing a valuable right or represeypethad t
ongoing obligation that would makecovery against good equity andnscience.(Doc. 116,
PAGEID #: 66).

Plaintiff cites an example from the SSAregulations that she argussonpoint The
Commissioner explains how the two examples meaniiygiiffer:

The [SSA]exampleis of a widow whose anticipated award of monthly benefits

allows her to enroll her daughter in private school. The point of that example,

however, is that if SSA used her benefits to recaveoverpayment, the widow

would still have an obligation to palye private school tuition. Plaintiff incurred

no such obligation by using her benefits to enable her son to participate in school

sports. The ALJ reasonably concluded that Plaintiff had not presented evidence

that she had changed her position for the worse such that recovery for the

overpayment would be against equity and good conscience.

(Doc. 12 at 17-18).
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This Court agrees. Plaintiff's expenditures on her son’s sports activities donstitute
the type of ongoing obligation that makegsoveryof an overpaymentgainst equity and good
conscience Consequently, the ALJ’s analysis was supported by substantial evidence.

C. Was Plaintiff at fault?

Social Security regulations explain the meaning of “fault” as follows:

Fault as used in without fault applies only to the individual. Although the

administration may have been at fault in makingdherpaymentthat fact does

not relieve the overpaid individual ... from liability or repayment if such

individual is not without fault. In determining whether an individual is at fault, the

Social Security Administration will consider all pertinent circumstances,

including the individuds age and intelligence, and any physical, mental,

education, or linguistic limitations (including any lack of facility with the English
language) the individual has. What constitutes fault ... on the part of the overpaid
individual ... depends upon whether the facts show that the incorrect payment to
the individual ... resulted from:

(a) An incorrect statement made by the individual which he knew or
should have known to be incorrect; or

(b) Failure to furnish information which he knew or should have known to
be material; or

(c) With respect to the overpaid individual only, acceptance of a payment
which he either knew or could have been expected to know was incorrect.

20 C.F.R. 8 404.507. In the context of an overpayment case, a finding of fault “does not imply a
finding of bad faith or improper motive, but can be the result of an honest mist@kesley v.
Comnmr of Soc. Se¢.No. 112CV01102, 2017 WL 9440386, at *4 (W.D. Tenn. Mar. 3, 2017),
adopted in partNo. 121102, 2017 WL 2610520 (W.D. Tenn. June 16, 2017) (qudtiagy H.
Doan v. Sec'’y of Health & Human18e,, No. 86-5956, 1987 WL 36143, at *1 (6th Cir. 1987)).

Here, the ALJ found Plaintiff was not at fault for any overpayment prioul{o2D08 but

was at fault for overpaymeptroceeding that dateThe undersigned notes that the record casts
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serious doubt on when Plaintiff was firsformedthat her employment earnings would have an
effect on her receipt of mother’s benefits, and if she was informed on th&cspewunt ofthe
earnings limit Regardlessof the ALJ's findings,the undersigneds sympathetic tothe
administrative difficultieghat Plaintiff has endured over the last decatieleed, Plaintiff has
spent the last ten years atigting to understandbetter her overpayment and engaging in
numerous appealsIn some circumstances, courts have considered these types of procedural
difficulties in analyzing fault. SeeShort v. Sec. of HH®No. EC 8725-D-D, 1989 WL 280359,
at *3 (N.D. Miss. Sept. 1, 1989) (“The evidence fails to establish that the plaiaifaiMault in
this administrative nightmarg; Carsley 2017 WL 9440386, at *8 (“The law likewise spares the
claimant from bearing the burden af ‘administrative nightmatesuch as the one which the
Court recommends Plaintiff has already endured and has unnecessarily bornmaofsir al
decade.”) But, becauséhe Courtupholdsthe ALJs determinations regardirige “defeats the
purpose” andequty and good consciencanalysis whether Plaintiff was “without fault” in
accepting th@verpayments immaterial See Valley427 F.3d at 393. Thus, apgtentialerror
by the ALJ in his determination of fagwhether it be his ultimatdecision,or the factors used
to reach his decisionis-harmless.SeeValley, 427 F.3cat391 (quoting 42 U.S. C. § 404(b)).
D. Have Plaintiff's due processrights been violated?

Finally, Plaintiff argueshat the SSAdeprived her of her rights to due process under the
Fifth Amendmentof the United States Constitutidoecause ihever provided her “with notice
and opportunity to be heard or respond before notifying her that she had an overpaywnt.”
11 at 28). Specifically, Plaintiff argues:

Plaintiff learned for the first time of SS# claim that she exceedthe agencis
earnings limit for 2007 when she received SSauly 15, 2008 letter. (A.R. 508,
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File Ex. 5/2). But before she received this letter, SSA never gave her notice that
she had an earnings limit that year.

Other SSA letters followed the same poatband did not notify Plaintiff of her

earnings limit until a year and a half after she received benefits. SSA tailed

provide Plaintiff with any opportunity to dispute the overpayment or the amount

of the overpayment before it was assessed against her
(Doc. 11 at 28).

Plaintiff s arguments are without merit.First, Plaintiff's application for benefits
informed Plaintiffthat theSSA would use earnings reported by her employers to adjust her
benefitsandthat itwas her responsibility to ensuttgatthe SSA had accurate information about
her earnings (Tr. 489). Moreover, Plaintif§ January 29, 2006 “Notice of Award” explicitly
stated that the benefits were based on the information she provided and: ‘“fifdhisation
changes, it could affect your benefits. For this reason, it is important tha¢pod changes to
us right away.” (Tr. 495). The “Notice of Award” also directed Plaigitittention to an
enclosed pamphlet “which explains how work could change paymeids).” (

Sewond, once Plaintiff was notified of her overpayment in July 2008, she was afforded
extensive opportunities to dispute the overpayment before it was assessed. Indesterthe |
begins by saying “[p]lease read the rest of this letter carefully. laimspl. . what to do if you
disagree with any of our decisions.” (Tr. 44). Additionally, lgtter gave Plaintiff thirty days
to provide evidence that not all of her earnings should count against the earnindSieatr.
44-46). The letter also proved extensive directions to Plaintiff on actions she should take if
she disagreed with the decision:

If you disagree with our decision that we overpaid you, you have the right to ask

us to look at your case again. This is called an appeal. Even if seithgt you

were overpaid, you have the right to ask us not to collect the overpayment. This

is called waiver. You may ask for an appeal or waiver, or both. The forms for
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appeal and waiver are available from any Social Security office and are also

avalable on our Website. If you ask for wavier or appeal in the next 30 days, you

will not have to pay us back until we make a decision about your case. Unless we

hear from you within 30 days, we will withhold benefits as we said earliéisn t

letter.

(Tr. 48-49).

Finally, the SSA did not withhold benefit payments until October 2008, giving Ffainti
the appropriate amount of time to ask for an appeal or wavier. Consequently, Pfaintiff
argument that she was denied due process because the SS/Aofalledide her an opportunity
to dispute the overpayment before it was assessed is not borne out by the facts. Ritasttdft,
has not set forth any basis for finding a deprivation of her rights to due process and equal
protection.Unice v. Berryhil] No. 3:16€V-02469, 2017 WL 2972172, at *8—9 (M.D. Tenn. July
12, 2017)adopted byNo. 3:16-02469, 2017 WL 4023030 (M.D. Tenn. Sept. 12, 2017).

IV.  CONCLUSION

For the reasons stated, itRECOMMENDED that Plaintiffs Statement of feors (Doc.

11) be OVERRULED and that judgment be entered in favor of Defendant.

Procedure on Objections

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties written objettdidhese
specific proposed findings or recommendations to which objection is made, together wi
supporting authority for the objection(s). A judge of this Court shall malde anovo
determination of those portions of the report or specified progosdidgs or recommendations
to which objection is madeUpon proper objections, a judge of this Court may accept, reject, or

modify, in whole or in part, the findings or recommendations made herein, mayeréaogher
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evidence or may recommit this matter to the magistrate judge with instructsdJ.S.C.
§636(b)(1). Failure to object to the Report and Recommendation will result in a waiber of
right to have the district judge review the Report and Recommenddéionovo and also
operates as a waiver of the right to appeal the decision of the Districtaliopting the Report
and RecommendatiorSee Thomas v. Ard74 U.S. 140, 152-53 (1985).

IT 1S SO ORDERED.

Date: August17, 2018 [s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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