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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION AT COLUMBUS

TIMOTHY WOOGERD,
Petitioner, :  Case No. 2:18-cv-104

- VS - District Judge Michael H. Watson
Magistrate Judge Michael R. Merz

LYNEAL WAINRIGHT, Warden,
Marion Correctional Institution

Respondent.

REPORT AND RECOMMENDATIONS

This habeas corpus case was bropghseby Petitioner Timothy Woogerd to obtain relief
from his conviction in the Franklin County Cowf Common Pleas on one count of aggravated
arson and eight counts of murder. Woogerd wateseed to imprisonment for fifty-five years to
life and is serving that sentence in Resporidentstody. He pleads the following Grounds for

Relief:

GROUND ONE: Petitioner was denied due process of law where
the evidence relied upon showed probable innocence during the
course of theory of prosecutiavhich revealed; subsequent “new”
evidence.

Supporting Facts: Fire Investigator (Defancisco) and dog, canine
Abbey investigated the fire aetitioner's home (974 Westridge
Street) after alleged arson, thasuked in three deaths. The fire
investigator nor the State, calledtime assistance of an electrical
expert, nor did they collect or gserve any of the ignition sources
potentials, that test could be dameto rule out, (other) causes such
as the electrical wiring system(s).
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GROUND TWO: Petitioner was denied due process of law where
evidence relied upon showed his attimnocence during the course
of theory of prosecution whichwvealed: subsequent new evidence.

Supporting Facts: Fire Investigator DeFranciso formulated his
opinion ignitable liquid was poured the “area of origin” within
6% hours prior to leaving the fireene (Vol IV Pg63). Defrancisco
collected no photo albums orh@os establishing the room’s
contents and their location. Natid he interview any family
members of the fire scene reside to get this information and
factually rule on what did cause tHige to burn a hole in the floor
inside the rear door.

GROUND THREE: Petitioner was denied due process of law
where the evidencelred upon showed his actual innocence during
the course of theory of prosecution which revealed: subsequent new
evidence.

Supporting Facts: Fire Investigator Dieransciso looked for
possible electrical sources of ignition the area abrigin and found

no indication of electrical fire. Drancisco testified there was only
one lamp plugged into an outlet in the area of origin but the lamp
was at the far side of the couch. The outlet showed the mail end of
the plug still in the outlet andthough DeFrancisco has no special
training, he can look at an outletdee if anything warrant further
investigation (Vol 111 Pg 175-177)

GROUND FOUR: Petitioner was denied due process of law where
the evidence relied upon showhis actual innocence during the
course of theory of prosecutiamhich revealed; subsequent new
evidence.

Supporting Facts: Fire Investigator DeFransco testified one of

the things a fire investigator is supposed to do is thoroughly
document his observations and thirtgat would contribute to his
findings. Generally he would document with photographic evidence
and preparing a report based upon notes and observations he had.
DeFrancisco reviewed his repont preparation for his testimony

and thinks the report is a good text that he prepared to document
what he saw, what he found andttlnis conclusions was (Vol IV

Pg. 14-16)

[No Ground Five is pleaded]

GROUND SIX: Petitioner was denied due process of law where the
evidence relied upon showed his attanocence during the course



of theory of prosecution whtic revealed: prosecution knowing
concealing and suppressing evidefeeorable to the defense and
knowing use of false evidence tonspire with state agents to
convict the defendant.

Supporting Facts: Lead Homicide Detective Farbacher testified he
“believe petition said yes” he and Robin did have an argument the
night of the fire. (Vol VI Pg 78Homicide Detective Weeks testified
that in his interview with James Att, Adair indicated he overheard

an argument between his mom andtmmer. He never told Weeks

he heard petitioner say “I'm going kdl you” or “I'm going to burn

the house down” Vol VIl Pg. 12) James Adair testified he heard it
himself the petitioner say “I will Kiyou” at 6:30 — 7:00 p.m. right

as he was leaving the housetittmer alleges his actual innocence

is shown under circumstances revealing the following:

GROUND SEVEN: Petitioner was denied due process of law
where evidence relied upon showed actual inocence during the
course of theory of prosecati which revealed: prosecution and
their agents knowing and delila¢ely suppressed, concealed,
spoiled and destroyed mater@alidence favorable to the accused.

Supporting Facts Lead Homicide Detectev Farbacher, Homicide
Detective Weeks and Fire Investigator DeFrancisco were present at
petitioner’s 3 and one half hout@mrogation. DeFrancisco observed
via video. Farbacher’'s main goal was to find out where petitioner
was, what he did, from A-to-Z. Be&oner left restlence at 12:30-45
a.m. It was after a Browns Monday Night Football Game-Post
Game. He stopped at a United Ddigrmers store on the corner of
Hall and Norton Roads and purckdsa pack of Malboro Reds.
From UDF he stopped at the piads lot of Sherwin-Williams and
spent the rest of the night there. At the end of the interrogation
petitioner was arrested for CPQOolations and driving without a
license and expired tags. He was released 45 days later with time
served. He was arrested 3 ddgter for aggravated arson and
aggravated murder. Before th@errogation concluded Farbacker
asked the petitioner if he would kglling to take a polygraph test
and petitioner replied “yes”. Petitioner alleges his actual innocence
is shown, under circumstances revealing the following:

GROUND EIGHT: Petitioner was deniedue process of law
where the evidence relied upon showing his actual innocence during
the course of theory of prosecution which revealed: subsequent new
evidence and knowing use of falsadence and obstructing justice.



Supporting Facts: Canine Handler Beavers and his dog Abby
worked throughout the interior mafloor and basement as well as
the East and North Exteriors oftfire scene residence. Abby gave
two primary alerts indicating thpresence of ignitable liquid in 1
plastic gas can in a window well ¢ime exterior north side and in a
metal gas can allegedly found by theck porch of the east side of
the exterior. Petitioner's car wasorked throughout the interior
driver's seating area as well ¢ trunk area. Abby gave 1 primary
alert indicating the presence of ignitable liquid on the rear bumper,
driver’'s side. Clothes and itemgere removed and Abby indicated
the presence of ignitable liquid @npair of pantduried in a trash
bag in the trunk. Petitioner allegdis actual inocence is shown
under circumstances revealed in the following:

GROUND NINE: Petitioner was denied due process of law where
the evidence relied upon showkd actual innocence. During the
course of theory of prosecutiomhich revealed subsequent new
evidence.

Supporting Facts: No place in a police information summary
number five of Mar Clark’s interview with Detective Farbacher at
4:40 a.m. The day of the fire dghe indicate Robidirectly talked

to Clark, she never told Farbachlkeat Robin told Clark she was in
fear, or that there were thresafvol VI Pg 144) postal worker,
Stephanie Berry never indicated Robin reacted scared from the
alleged incident. No place in thecorded transcript of supervisor
Sharon Keen interview with DeFrancisco did she indicate an
altercation of petitioner yefig at Robin and throwing mail and
things at her. And that Robieacted scared. Petitioner alleged his
actual innocence is shown undeircumstances revealed the
following:

(Petition, ECF No. 1, PagelD 2-19).

Procedural History

Woogerd was indicted by a Franklin Cougiyand jury on the oneount of aggravated

arson and eight counts of aggravated mumeMarch 14, 2004. A jury convicted him on the

arson count and eight counts of nober and he was sentencedthe term he is now serving.



Represented by new counsel, he timely appeald¢detd’enth District Gurt of Appeals which
affirmed the convictions on March 30, 2003tate v. Woogerd,d" Dist. Franklin No. 05AP-45,
2007-Ohio-1518 (Mar. 30, 2007), Paiiter did not at that time aeal to the Supreme Court of
Ohio, but filed a notice of appeal and motion delayed direct @eal on December 30, 2016,
which that court denied on February 22, 205tate v. Woogerdl48 Ohio St. 3d 1409, 2017-
Ohio-573 (2017). He filed his Begon for Writ of Habeas Corpus this Court on November 13,
2017 (ECF No. 1). Upon the Court’s Order, Rasdent has filed the State Court Record (ECF
No. 15) and a Return of Writ (ECF No. 16). Petigos Reply (ECF No. 10) renders the case ripe

for decision.

Analysis

The Parties’ Positions

Respondent asserts the Petitis barred both by the onear statute of limitations and
Petitioner’s procedural defaults presenting these claims to thei®hbourts. If the Court treats
the Petition as raising a sufficiency of thadence claim and reaches the merits, Respondent
argues the Court should defer te fhenth District Court of Appesildecision on that question.

Petitioner begins his Reply by assertingttiRespondent’s counsel “failed to answer
Petitioner’'s factual grounds.”(ECF No. 20, PagelD 2289). #ag cited the standard for
evaluating a manifest weight of the evidencént)@etitioner then discusses for twenty pages the
evidence at trial on various issués. at PagelD 2291-2312. He then discusses the standard for
an evidentiary hearing in a habeas case that was laid datinsend v. Saji872 U.S. 293, 313
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(1963).1d. at PagelD 2313-2323. Next is Petitionatiscussion of the cause and prejudice and
actual innocence/miscarriagejostice exceptions to the procedural default doctttheat PagelD
2324-2334.

Coming to address the substance of his claims, Petitioner notes that the Due Process Clause
of the Fourteenth Amendment prohibits the deliberate use of perjured testimony or falsified
evidence by the prosecutidd. at PagelD 2337-38, citin@iglio v. United States405 U.S. 150
(1972),Miller v. Pate 386 U.S. 1 (1967), arddooney v. Holoha294 U.S. 103 (1935). Petitioner
contends that a “police officepnspired to convict him throughetluse of perjured testimony and
false evidence.ld. at 2339.

In a section of the Reply laleel “A person who regsents himself hasfaol for a client,”
Petitioner offers an explanation of his nine-ydalay in applying to th®©hio Supreme Court for

a delayed appeald. at PagelD 2342-45.

The Statute of Limitations

The Antiterrorism and Effective Deathridty Act of 1996 (Pub. L. No 104-132, 110 Stat.
1214) (the “AEDPA") enacted a ofyear statute of limitations fdrabeas corpus cases, running
from the latest of four possibletea set out in 28 U.S.C. § 2244(dhe default date for the statute
to begin to run is the date on which the coneitbbecomes final. Woogerd does not claim the
benefit of any later statutory date, so calculatimarst begin with when the conviction was final.
As Petitioner acknowledges, his appellate attorn&l/hon, a criminal defendant has forty-five
days to appeal to the Supremeu@ of Ohio from an adverse judgmt in the court of appeals.

Because the Tenth District'®dision was filed March 30, 2007, Woogerd’s time to appeal 1o the



Supreme Court of Ohio expiresh May 14, 2007, and the statuteyhe to run, expiring one year
later on May 14, 2008. Because the Petitiere was not filed until October 13, 261iTis barred
by the statute of limitations urde the delay can be excused.

Petitioner asserts the delay is excused byatigal innocence of the crimes of which he
was convicted (Reply, ECF No. 2BagelD 2324-34). The Uniteda®s Supreme Court has held
that proof of actual innoceneell excuse a failure to file within the statut®lcQuiggin v. Perking
569 U.S. 383 (2013). IkcQuigginthe Court held:

[A]ctual innocence, if proved, serves as a gateway through which a
petitioner may pass whether the impednt is a procedural bar, as

it was in SchlupandHouse or, as in this ca&s expiration of the
statute of limitations. We caom, however, that tenable actual-
innocence gateway pleas are rare: “[A] petitioner does not meet the
threshold requirement unless he persuades the district court that, in
light of the new evidence, no jutcacting reasonably, would have
voted to find him guilty beyond a reasonable doubthlup 513 U.
S.,at 329, 115 S. Ct. 851, 130 L. Ed. 2d 808;Hmese 547 U. S.,

at 538, 126 S. Ct. 2064, 165 LdE2d. 1 (emphasizing that the
Schlupstandard is “demanding” arsldom met). And in making

an assessment of the kilgthlupenvisioned, “the timing of the
[petition]” is a factor bearing on éh‘reliability of th[e] evidence”
purporting to show actual innocen&ehlup 513 U. S., at 332, 115

S. Ct. 851, 130 L. Ed. 2d. 808.

* Kk %

[A] federal habeas court, faced with an actual-innocence gateway
claim, should count unjustifiable ld& on a habeas petitioner’s part,
not as an absolute barrier to relief, but as a factor in determining
whether actual innocence has been reliably shown.

569 U.S. at 386-87 (2013). The Sixth Circuit had anticipkteQuigginin Souter v. Joneg95

F.3d 577 (& Cir. 2005), in which the Sixth Circuit liethat Congress entatl the statute of

! Petitioner avers under oath that he deposited the Petition in the prison mail system on October 13, 2017 (Petition,
ECF No. 1, PagelD 20.) The Petition was not docketedé@librk of the Northern District until November 13, 2017,

but Woogerd is entitled to the earlier date under the so-called “mailbox”Hal@es v. Kerner404 U.S. 519, 520-

21 (1972).



limitations in 28 U.S.C. § 224dJ(1) “consistent with theschlup[v. Deld actual innocence
exception.” TheSoutercourt also held:

[I]f a habeas petitioner “presents evidence of innocence so strong
that a court cannot have confidencéhie outcome of the trial unless
the court is also satisfied th#te trial was free of nonharmless
constitutional errorthe petitioner should kalowed to pass through
the gateway and argue the merits of his underlying clairSehlup

v. Delo,513 U.S. 298, 316 (1995). Thus, the threshold inquiry is
whether "new facts raise[] suffemt doubt about [the petitioner's]
guilt to undermine confidence in the result of the trild."at 317.

To establish actual innoces, “a petitioner must®w that it is more
likely than not that no reasonaljuror would have found petitioner
guilty beyond a reasonable dould” at 327. The Court has noted
that “actual innocence means faalt innocence, not mere legal
insufficiency.” Bousley v. United States23 U.S. 614, 623, 140 L.
Ed. 2d 828, 118 S. Ct. 1604 (1998).0“be credible, such a claim
requires petitioner to support his allegations of constitutional error
with new reliable evidence -- whether it be exculpatory scientific
evidence, trustworthy eyewitnesgcaunts, or critical physical
evidence -- that was not presented at tria€hlup 513 U.S. at 324.
The Court counseled howeverattthe actual innocence exception
should “remain rare” and “only be applied in the ‘extraordinary
case.”ld. at 321.

Souter,395 F.3d at 590.

The Souterexception does not apply when a petiticmassertion of aaal innocence is
based solely on his interpretation of the law; new exculpatory evidence is reqtioss. v.
Berghuis,417 F.3d 552, 555 {6Cir. 2005).

Petitioner is not entitled to the benefit of euter-McQuiggirexception because he has
not presented any new evidence ofiatinnocence of the kind required $ghlup He has argued
articulately and at length as tdwwthe evidence actually presented at his trial should have resulted
in an acquittal. Indeed, in hisrmulation of his Grounds for Religfie repeatedly asserts that the
“evidence relied upon showed his actual innocen@at the actual innocee exception requires

new evidence, evidence not presehto the jury at trial.



Because he has not established an exception to the statute of limitations, Woorgerd’s

Petition should be dismissed with prejudice as untimely.

Procedural Default

Respondent also asserts thétle must be dismissed for ®égerd’s failure to present his
claims to the Supreme Court of Ohiithin the time allowed by lavip wit, within forty-five days
of the decision of the TenMistrict Courtof Appeals.

The Sixth Circuit Court of ppeals requires a four-part analysis when the State alleges a
habeas claim is precludéy procedural defaulGuilmette v. Howe$24 F.3d 286, 290 {6Cir.
2010) en bang; Eley v. Bagley604 F.3d 958, 965 {6Cir. 2010);Reynolds v. Berryl46 F.3d
345, 347-48 (8 Cir. 1998) citing Maupin v. Smith785 F.2d 135, 138 {6Cir. 1986);accord Lott
v. Coyle 261 F.3d 594, 601-02{&Cir. 2001);Jacobs v. Mohr265 F.3d 407, 417 {6Cir. 2001).

First the court must determine ttiaere is a state procedural rule
that is applicable to the petiher's claim and that the petitioner
failed to comply with the rule.

Second, the court must decide wiest the state courts actually
enforced the state procedural sanction, ciiognty Court of Ulster
County v. Allen442 U.S. 140, 149, 99 S.Ct. 2213, 60 L.Ed.2d 777
(2979).

Third, the court must decide whethbe state procedural forfeiture

is an “adequate and independestiate ground on which the state
can rely to foreclose review affederal constitutional claim.

Once the court determines thatstate procedurafule was not
complied with and that the rule was an adequate and independent
state ground, then the petitioner must demonstrate @ydeshat
there was “cause” for him to not follow the procedural rule and that

he was actually prejudiced by the alleged cortstital error.

Maupin v. Smith785 F.2d 135, 138 {6Cir. 1986);accord Hartman v. Bagley492 F.3d 347, 357



(6™ Cir. 2007), quotingvlonzo v. Edward<81 F.3d 568, 576 {6Cir. 2002). A habeas petitioner
can overcome a procedural default by showing cgbe default and prejudice from the asserted
error. Atkins v. Holloway792 F.3d 654, 657 {6Cir. 2015).

There is no question that Ohio has a relepaotedural rule, the forty-five day time limit
on appeal is codified in the Ohio Supreme Court Rules of Practice. There is also no question that
Petitioner did not comply with that rule and that 8upreme Court of Ohio held that failure against
him when it denied him leave tddia delayed appeal more thanenyears after the deadline.

The forty-five day time limit on appeal to Sepre Court of Ohio prescribed by S. Ct. Prac.
R. 7.01(A)(1) is an adequate andl@épendent state ground of decisidBonilla v. Hurley,370
F.3d 494, 497 (B Cir. 2004) (citations omitted). Lack ebunsel at that stage, lack of a trial
transcript, unfamiliarity with tb English language, and short tifoe legal research in prison do
not establish cause to excuse this defadlt.at 497-98citing Murray v. Carrier,477 U.S. 478,
488, 494-95 (1986). Where a state tasientirely silent as tostreasons for denying requested
relief, as was the Supreme Court of Ohio herermwit denied leave to file a delayed appeal by
form entry, the federal courts assume thatdtate court would have fmced any applicable
procedural barBonilla, 370 F.3d at 497, citin§impson v. Sparkmaf4 F.3d 199, 203 (&Cir.
1996).

The actual innocence exception to procedurtdudeas exactly the same requirements as
the actual innocence exception to the statute of limitatidhsQuiggin, supra For the reasons
given above, Woogerd does not meet those requirements.

As Petitioner acknowledges, “cause” to miwet cause and prejieg exception must be
something external to the petitioner. It cartloe ineffective assistance of an attorney, but only

ineffective assistance in a procewgin which one is constitutionally entitled to counsel. Here
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appellate attorney Joseph Edwards fulfilled dlidigation to Petitioner by advising him of the
adverse decision in the Tenth Dist, telling him that Edwardsould not be ontinuing as his
attorney for an appeal to the Supreme Cour®bio and that no onesd would be appointed,
letting him know the deadline for filing, and swth. Woogerd’s reasarfor not doing anything
at the time was that he had been in correspareeith the Ohio Innocence Project for some time
before the appeal, but they hidd him it might take two yeat® evaluate his case (Reply, ECF
No. 20, PagelD 2343). This does not justify waitimige years when the deadline is forty-five
days.

Petitioner has not shown causel @nejudice to excuse his failure to file a timely appeal to

the Supreme Court of Ohio. His Petition should IseniBsed because of this procedural default.

Merits

In the alternative the Petition should be dismissed on the merits.
Petitioner in essence has raise@ claim, to wit, that heras convicted on evidence which
shows he is actually innocent. On direct appiéd claim was presented as both an insufficient
evidence and manifest weight of the evidence claim; the First Assignment of Error read:
THE TRIAL COURT ERRED WHEN IT ENTERED JUDGMENT
AGAINST THE APPELLANT WHEN THE EVIDENCE WAS
INSUFFICIENT TO SUSTAINA CONVICTION AND WAS NOT
SUPPORTED BY THE MANIFEST WEIGHT OF THE
EVIDENCE.

State v. Wooger@007-Ohio-1518, at 1 5

Petitioner argues his factual innocence in terms of the manifest weight of the evidence

standard. That is, he says if this Court lookihatevidence actually preded, it will see that the

11



jury lost its way in evaluating the evidengeoperly weighed, it shows that | am innocent.

There is an important difference betweemanifest weight clan and an insufficient
evidence claim. IrState v. Thompking,8 Ohio St. 3d 380 (199,/7)he Ohio Supreme Court
reaffirmed that distinction, holding:

In essence, sufficiency is a te$tadequacy. Whether the evidence
is legally sufficient to sustain a verdict is a question of Biate v.
Robinson(1955), 162 Ohio St. 486, 55 0.0. 388, 124 N.E.2d 148.
In addition, a conviction based degally insufficient evidence
constitutes a denial of due proces3ibbs v. Florida(1982), 457
U.S. 31, 45, 102, 387 S.Ct. 222220, 72 L.Ed.2d 652, 668iting
Jackson v. Virginig1979), 443 U.S. 30B9 S.Ct. 2781, 61 L.Ed.2d
560. Although a court of appeals yndetermine that a judgment of

a trial court is sustained by sufiéent evidence, that court may
nevertheless concludedtthe judgment is agsst the weight of the
evidence. Robinson, supral62 Ohio St. at 487, 55 O.O. at 388-
389, 124 N.E.2d at 149. Weight tfe evidence concerns “the
inclination of the greater amount ofedible evidence, offered in a
trial, to support one side of the issue rather than the other. It
indicates clearly to the jury theéte party having the burden of proof
will be entitled to their verdict, if, on weighing the evidence in their
minds, they shall find the greatamount of credible evidence
sustains the issue which is to be established before them. Weight is
not a question of mathematics, loigfpends on its effect in inducing
belief.” (Emphasis added.)

When a court of appeals reversegidgment of a trial court on the
basis that the verdict is against the weight of the evidence, the
appellate court sits as a “thirte@nuror” and disagrees with the
factfinder's resolution adhe conflicting testimonyTibbs 457 U.S.
at42,102 S.Ct. at 2218, 72 L.Ed.2d at 661. See, 3z v. Martin
(1983), 20 Ohio App.3d 172, 1780 OBR 215, 219, 485 N.E.2d
717, 720-721 (“The court, reviewingetlentire record, weighs the
evidence and all reasonable infezes, considers the credibility of
witnesses and determines whether in resolving conflicts in the
evidence, the jury clearly lost its way and created such a manifest
miscarriage of justice that the coctvon must be reversed and a new
trial ordered. The discretionary pemto grant a new trial should be
exercised only in the exceptiorase in which the evidence weighs
heavily against the conviction.”).

78 Ohio St. 3d at 387. I8tate v. Martin20 Ohio App. 3d 172 fiDist. 1983) (citd approvingly
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by the Supreme Court of Ohio Thhompkin¥ Judge Robert Black contrasted the manifest weight
of the evidence claim:

In considering the claim that tlkenviction was against the manifest

weight of the evidence, the tes much broader. The court,

reviewing the entire record, weighi®e evidence and all reasonable

inferences, considers the credibility of the witnesses and determines

whether in resolving conflicts in ¢hevidence, the jury clearly lost

its way and created such a manifesscarriage of justice that the

conviction must be reverseohd a new trial ordered. ...
Martin, 20 Ohio App. 3d 172, 1 3 of the syllabus. eT¢onsequences of the distinction are
important for a criminal defendant. The State medgy a case reversed oretmanifest weight of
the evidence, whereas retrialatonviction reversed for insufficiency of the evidence is barred
by the Double Jeopardy Claus€Eibbs v. Florida 457 U.S. 31, 41 (1982).

A state court finding that theerdict is not against the manifest weight of the evidence
implicitly also holds that thre is sufficient evidencélash v. EberlinNo. 06-4059, 258 F. App’x
761, (6" Cir. De2007);Ross v. Miller No. 1:10-cv-1185, 2011 U.S. Dist. LEXIS 65082 (N.D.
Ohio May 10, 2011)eport and recommendation adopted2@tl1 U.S. Dist. LEXIS 60434 (N.D.
Ohio Jun. 7, 2011}dughes v. Wardemo. 1:10-cv-091, 2011 U.S. Dist. LEXIS 54131 (S.D. Ohio
Apr. 27, 2011) (Merz, Mag. Jrgport and recommendation adopted2&tl1 U.S. Dist. LEXIS
54132 (S.D. Ohio May 20, 2011) (Dlott, C.J.). Aigla of the evidence claim is not a federal
constitutional claim.Johnson v. Haveng634 F.2d 1232 {6Cir. 1986).

An allegation that a verdict was entered upmufficient evidence ates a claim under the
Due Process Clause of the Fourteenth Asneent to the United States Constitutiafackson v.
Virginia, 443 U.S. 307 (1979)n re Winship 397 U.S. 358 (1970)3ohnson v. Coy|e200 F.3d
987, 991 (6th Cir. 2000Bagby v. Sowder894 F.2d 792, 794 (6th Cir. 1990) (en banc). In order

for a conviction to be constitutionally sound, evelgment of the crime must be proved beyond a
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reasonable doubtin re Winship 397 U.S. at 364.

[T]he relevant question is whether, after viewing the evidence in the
light most favorable to the presution, any rational trier of fact
could have found the essential elements of the crime beyond a
reasonable doubt . . .. This familgtandard gives full play to the
responsibility of the trieof fact fairly to reolve conflicts in the
testimony, to weigh the evidence andiraw reasonable inferences
from basic facts to ultimate facts.

Jackson443 U.S. at 319)nited States v. Paigd,/0 F.3d 603, 608 (6th Cir. 200®)nited States
v. SomersetNo. 3:03-po-2, 2007 U.S. Dist. LEXIS 76699 (S.D. Ohio Oct. 12, 2007). This rule
was recognized in Ohio law State v. Jenk$1 Ohio St. 3d 259 (1991).

In cases such as Petitioner’'s challengingshiiciency of the evidence and filed after
enactment of the AEDPA, two levels offdeence to state decisions are required:

In an appeal from a denial of heas relief, in which a petitioner
challenges the constitutional sufficiency of the evidence used to
convict him, we are thus bound bya\ayers of deference to groups
who might view facts differently #m we would. First, as in all
sufficiency-of-the-evidence challenges, we must determine
whether, viewing the trial testimony and exhibits in the light most
favorable to the prosecution, anytioaal trier of fact could have
found the essential elementgloé crime beyond a reasonable doubt.
SeeJackson v. Virginiag43 U.S. 307, 319, 99 S. Ct. 2781, 61 L.
Ed. 2d 560 (1979). In doing so, we do not reweighawdence, re-
evaluate the credibilitpf withesses, or substitute our judgment for
that of the jury. Seblnited States v. Hilliard11 F.3d 618, 620 (6th
Cir. 1993). Thus, even though we migiatve not votedo convict a
defendant had we participatedumy deliberations, we must uphold
the jury verdict if any rational igr of fact could have found the
defendant guilty after resolving all disputes in favor of the
prosecution. Second, even were we to conclude that a rational trier
of fact could not have found atfi@ner guilty beyond a reasonable
doubt, on habeas review, we musll slefer to thestate appellate
court's sufficiency determination &g as it is not unreasonable.
See 28 U.S.C. § 2254(d)(2).

Brown v. Konteh567 F.3d 191, 205 (6th Cir. 2009). In a sufficiency of the evidence habeas corpus

case, deference should be giventhe trier-of-fact's verdict, underackson and then to the
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appellate court's consideration oftlverdict, as commanded by AEDPPRucker v. Palmer541
F.3d 652 (6th Cir. 2008gccord Davis v. Lafler658 F.3d 525, 531 (6th Cir. 2011) (en banc);
Parker v. Matthews567 U.S. 37, 43 (2012). Notably, “awt may sustain a conviction based
upon nothing more than ciumstantial evidence.Stewart v. Wolfenbargeg95 F.3d 647, 656
(6th Cir. 2010).

We have made clear th#cksonclaims face a high bar in federal

habeas proceedings because thegualogect to two layers of judicial

deference. First, on direct appedt,i$ the responsibility of the jury

-- not the court -- to decide whednclusions should be drawn from

evidence admitted at trial. A reviavg court may set aside the jury's

verdict on the ground aefsufficient evidence only if no rational trier

of fact could have aged with the jury.'Cavazos v. Smitb65 U.S.

1,2,132S.Ct. 2,181 L. Ed. 2d 3B13 (2011) (per curiam). And

second, on habeas review, "a fetlemurt may not overturn a state

court decision rejecting a suffemcy of the evidence challenge

simply because the federal cousatjrees with the state court. The

federal court instead may do so oiflyhe state court decision was

‘objectively unreasonablelbid. (quotingRenico v. Lett559 U. S.

766, 773, 130 S. Ct. 1855, 176 L. Ed. 2d 678 (2010)).
Coleman v. Johnsem66 U.S. 650, 651, (2012) (per curiafgrker v. Matthews567 U.S. 37,
43 (2012) (per curiam).

Judge Petree for the Tenth District notedt the State had not presented any direct
evidence that Woogerd set the fatal fitate v. Wooger@007-Ohio-1518at 1 12. However, it
found the circumstantial evidence presented, when considered cumulatively, was sufficient to
establish Petitioner set the fired. at 1 13-26, 57-60.

Circumstantial evidence alone is sufficienstgoport a conviction, aritlis not necessary
for the evidence to exclude every reaable hypothesis except that of guinited States v.
Ramirez 635 F.3d 249 (BCir. 2011);United States v. Kelley61 F.3d 817, 825 {BCir. 2006);
United States v. Reetl67 F.3d 984, 992 {&Cir. 1999);United States v. Beddo®57 F.2d 1330,

1334 (6" Cir. 1992).
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“[D]irect evidence of a fact isot required. Circumstantial ielence is not only sufficient,
but may also be more certain, satisfyiagd persuasive than direct evidencklichalic v.
Cleveland Tankers, Inc364 U.S. 325, 330 (1960) (Brennan, J.), ciRagersv. Missouri Pacific
R. Ca, 352 U.S. 500, 508, n. 17957).

Even if this Court were to disregard the mdaral default and thiear of the statute of

limitations, it should still not find ifPetitioner’s favor on the merits.

Prosecutorial Misconduct

Although his claims are phrased in terms eféliidence, Petitioner does allege the “police
officer” conspired to convict him with falsvidence. (Reply, ECRo. 20, PagelD 2339.

The “deliberate deception of a court and jurors by the presentation of known false evidence
is incompatible with the rudimentary demands of justic&/brkman v. Bell178 F.3d 759, 766
(6™ Cir. 1998),quoting Giglio v. United Statgs405 U.S. 150, 153 (1972)This rule applies to
both the solicitation of false testimony and #mowing acquiescenaefalse testimonyWorkman
v. Bell 178 F.3d 759, 766 {6Cir. 1998),citing Napue v. lllinois 360 U.S. 264, 269 (1959).
However, to prevail on such a claim, a petitioneist show that theaement in question was
false, that the prosecution knew it was false, and that it was mai&aglenstahl v. Mitchel668
F.3d 307, 323 (BCir. 2012), citingRosenkrantz v. Lafle668 F.3d 577, 583-84 {&Cir. 2009);
Brooks v. Tennesseg@26 F.3d 878, 894-95{&Cir. 2010);Byrd v. Colling 209 F.3d 486 (BCir.
2000), citing United States v. Lochmond§90 F.2d 817, 822 {6Cir. 1989);United States v.
O’Dell, 805 F.2d 637, 641 {6Cir. 1986). The statement mustibdisputably false, rather than

simply misleading. Lochmondy 890 F.2d at 8238yrd v. Colling 209 F.3d 486, 517 {6Cir.
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2000).

Petitioner’s allegations are far too lacking in detail to satisfyGigéio standard.

Evidentiary Hearing

In the Petition, Woogerd seeksavidentiary hearing and he elaborates on the standard for
such hearings imownsend v. Sain, suprdownsend has, howevegdn completely superseded
by the AEDPA. Indeed, the portion 28 U.S.C. § 2254 which enacted Fmvnsendriteria was
replaced by § 2254(e) and, morepontantly, by the Supreme Cowrihterpretation of the AEDPA
in Cullen v. Pinholster563 U.S. 170 (2011). Aft&inholster a habeas court must decide whether
a state court decision is contraoyor an unreasonable applicat of Supreme Court precedent or
based on an unreasonabldedmination of the facts solely on the basis of the record that was
before the state courts when they decided tee.caherefore, the Court does not have authority

to hold an evidentiary hearing to take new evidence.

Conclusion

Based on the foregoing analysis, the Magistdaudge respectfully recommends that the
Petition be dismissed with prejod. Because reasonable jusistould not disagree with this
conclusion, Petitioner should be denied a certificiteppealability and the Court should certify

to the Sixth Circuit that any appeal would dgectively frivolous andherefore should not be
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permitted to proceeih forma pauperis

September 17, 2018.

s Michael R. Merz
United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuanféal. R. Civ. P. 6(d), this periaslextended to seventeen days
because this Report is being served by mailchSobjections shall specify the portions of the
Report objected to and shalldecompanied by a memorandunia in support of the objections.
A party may respond to another pastpbjections within fourteen s after being served with a
copy thereof. Failure to makdjections in accordanaeith this procedure may forfeit rights on
appeal.See United States v. Walte638 F.2d 947, 949-50 (6th Cir. 198Thomas v. Arn474
U.S. 140, 153-55 (1985).

18



