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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

CHAD WEST,
Case No. 18-cv-122
Petitioner, Judge George C. Smith
Magistrate Judge Chelsey M. Vascura
V.

WARDEN, CORRECTIONSRECEPTION
CENTER, etal.,

Respondents.

REPORT AND RECOMMENDATION

Petitioner, a statprisoner, filed @ro sepetition for a writ of haeas corpus pursuant to
28 U.S.C. § 2241. Pursuant to Rule 4 of th&eRGoverning Section 82 Cases in the United
States District Court (“Rule 4,"this Court must conduct aghiminary review to determine
whether “it plainly appears froitme face of the petition andyattached exhibits that the
petitioner is not entitled to reliéh the district court . . . .” lit does so appeahe petition must
be dismissedld. Rule 4 allows for the dismissal of petits that raise legally frivolous claims,
as well as petitions that contain factual allegations that are palpably incredible orGalssn
v. Burke 178 F.3d 434, 43637 (6th Cir. 1999). Here tie reasons that follow, it plainly
appears from the face of the petition that Petitioner is not ehtitleslief, and the Undersigned
RECOMM ENDS that this action b® SMISSED WITHOUT PREJUDICE as unexhausted.

|. Factsand Procedural History

On July 19, 2001, Petitioner was tried and convicted of one count of trafficking in
cocaine and one count of theftthe Court of Common PleasrfBranklin County, Ohio (“the
first state action”).State of Ohio v. Wedio. 01AP-1238, 2002 WL 1067296, at *1 (Ohio Ct.

App. May 30, 2002). Petitioner alleges that hes s@ntenced to serve four years for that
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conviction. (ECF No. 1, #AGEID # 4, 118.) On JanuaBy, 2002, Petitioner was tried and
convicted of rape, kidnapping, and burglary seaond action in the same court, and sentenced
to 13 years imprisonment (‘thsecond state action”peeState of Ohio v. Wedilo. 09AP-474,
2009 WL 3161480, at *1 (Ohio Ct. App. Sept. 30, 200Rgtitioner succesdiy appealed that
sentence because the trial cdaited to make required findindsefore sentencing him to serve
consecutive and longer than minimum terr8sate v. OhipNo. 02AP-244, 2002 WL 31656232,
at *2—3 (Ohio Ct. App. Nov. 26, 2002.) On Jary20, 2003, the triatourt resentenced
Petitioner. SeeState of Ohio v. Wedtlo. 04AP-977, 2005 WL 1109688, at * 1 (Ohio Ct. App.
May 10, 2005). Petitioner alleges that he wasnately sentenced to thirteen years in the
second state action, and orderedeove that sentence conseceiywwith the four-year sentence
in the first state action. (EQ¥o. 1, at PAGEID # 4, 118.)

Petitioner did not appeal his January 2003 resentencing. However, on July 9, 2003,
Petitioner moved for a new triabee State of Ohio v Welin. 9AP-474, 2009 WL 3161480, at
*1 (Ct. App. Sept. 30, 2009). The trial court dentieat motion and the appellate court affirmed
that determinationSee id On December 15, 2008, Petitiofigzd a second motion for a new
trial. See id The trial court denied that motion, aheé appellate court efirmed that ruling
because Petitioner did not preseawly discovered evidence ahdcause he failed to explain
how he was unavoidably prevented frdimcovering grounds for his motiotd. On October 9,
2009, the court of appeals dediPetitioner's motion taeconsider that judgmenSee West v.
Jeffreys No. 2:10-cv-01177, 2011 WL 3475398, at *1 (S.D. Ohio Aug. 9, 2011). The Ohio
Supreme Court subsequently declined to exefarssdiction over an@gpeal of that ruling.See
id. On December 30, 2010, Petitioner filed adasbaction under 28 U.S.C. §2254 in this Court,

challenging the state trial court’easion to deny Petitioner leavefile@ a motion for a new trial.



West v. JeffreydNo. 2:10-cv-01177, 2011 WL 5326179, at(&D. Ohio, Nov. 7, 2011). This
Court dismissed Petitioner’s action because hed#o file his petition within the one-year
limitations period set forth in § 2244(d)(1)(D),cabecause equitable tolling of that one-year
period was not warrantedd. at *15.

In this federal habeas action, Petitioalkeges that he “contgted the judicially
imposed” seventeen-year sentence on Nove2he2017. (ECF No. 1 at PAGEID # 5, 120.)
Petitioner further alleges that on NovemberZ®&l7, he was arrested by Ohio’s Adult Parole
Authority (“APA”) and taken tahe Franklin County jalil. I§. at PAGEID # 6, 127.) A
document attached to the petition indicdted on December 26, 2017, Petitioner was found
guilty of violating the terms of his post-contrelease (“PRC”) and sentenced by the APA to
serve 211 days for that PRC violationd. @t PAGEID # 29.) Petitioner alleges, and a document
attached to the petitiandicates, that Petition@eceived a hearing indnt of an APA hearing
officer and the assistance of appointed coubstire he was reincarcerated for the PRC
violation. (d. at PAGEID # 6, 129; PAGE ID # 29.)

Petitioner challenges the caitigtionality of Ohio’s statug delineating the imposition of
mandatory PRC for persons convictedeftain offenses, Ohio Rev. Code § 2967.28.
Specifically, Petitioner alleges that 8 2967.28gtitutes a Bill of Attainder (Ground One);
violates the Double JeopardyaDke (Ground Two); violatesdlDue Process Clause (Ground
Three); and violates tHgeparation of Powers Doctrine (Ground Foul)l. &t PAGEID ## 13—
16.) He asks the Court to order his release ftate custody and to jein enforcement of

§ 2967.28.



I. Successive Petition

As discussed, this is not Petitiotsefirst federal habeas actiokee West v. Jeffreyso.
2:10-cv-0117, 2011 WL 5326179 (S.D. Ohio, Nov2@11). Under 28 U.S.C. § 2244, a state
prisoner may not file a second or successive dspetition without first seeking authorization
from the appropriate court of appeals. 28 U.S.C. § 2244(b¢; Bowen436 F.3d 699, 704 (6th
Cir. 2006). However, “the Supreme Court haede clear that not ey numerically second
petition is ‘second or succegsl for purposes of AEDPA."Bowen 436 F.3d at 704
(citing Slack v. McDaniel529 U.S. 473, 487 (2000)). “[A] numerically second petition is
‘second’ when it raises a claim that could haverbeaised in the first petition but was not so
raised, either due to deliberateaadonment or inexcusable negledd: (citing McClesky v.

Zant 499 U.S. 467, 489 (1991)).

Here, Petitioner’s claims apparently tel#o his reincarceration on December 26, 2017,
for violating his PRC terms. Because the falcpwadicate for his claims arose after December
30, 2010, the date when his first leab petition was filed in thisaDrt, his claims could not have
been raised in the first petitiolseeln re Jones652 F.3d 603, 605—-06 (6th Cir. 2010)
(“[L]imitations on second or successive petiti@tsnot apply to a numerically second petition
challenging a parole determination or disciplinproceeding that occuad after the prisoner's
initial petition was filed.” (ciations omitted)). The Undersigd accordingly concludes that

Sixth Circuit authorization is not required in this case.



[11. Governing Law

Petitioner’s claims are properly assertedier 28 U.S.C. § 2254 instead of § 2243ee
Allen v. White185 F. App’x 487, 490 (6th Cir. 2006) (explaining that although a federal
prisoner may collaterally attatcke lawfulness of a sentence under 28 U.S.C. § 2255 and the
execution of a sentence under § 22 &tate court prisoner can us2Z4 to assert both types of
challenges). Section 2254 appliegost-trial situations wheremaintiff is “in custody pursuant
to the judgment of a Statewrt.” 28 U.S.C. § 2254(a3ee also Atkins v. Michiga644 F.2d
543, 546 n. 1 (6th Cir.ert. denied452 U.S. 964 (1981). Seati 2241 can also be used to
bring pretrial petitions by persons in custodygamelless of whether final judgment has been
rendered.Atkins,644 F.2d at 546 and n. See also Fisher v. Ros&7 F.2d 789, 792 n. 2 (6th
Cir. 1985);Delk v. Atkinson665 F.2d 90, 93 (6th Cir. 1981). But Petitioner does not allege that
he is a pretrial detaine€&kegardless of whether he proceethder 8 2254 or § 2241, Petitioner
has failed to exhaust his claims.

V. Exhaustion

Before a federal habeas court may grant Aaloerpus relief, a state prisoner must

exhaust his available state court remedi@astille v. Peoples489 U.S. 346, 349

(1989);Silverburg v. Evitts993 F.2d 124, 126 (1993%ee als@8 U.S.C. § 2254(d)(1). If

! Petitioner also may have intended to invdReU.S.C. § 1983. That invocation would be
unavailing because Petitioner seeks a writ sectimgnmediate releas€dECF No. 1, PAGEID
# 17, Y1.) Habeas is the exclusive remedy foetdioner who challenges the fact or duration of
his custody and seeks immeeiatr speedier releaséleck v. Humphreys12 U.S. 477, 481
(1994). Although Petitioner also seeks injunctive dedaratory relief, it i€lear that this relief
would result in his immediate release as oppaosedlief that would not necessarily impact the
fact or duration of his confinemenPetitioner does not, for exarephppear to seek a change in
the procedures used by APA to m&keC violation determinationsseeWilkinson v. Dotson

544 U.S. 74, 78 (2005Vershe v. Comb363 F.3d 500, 504 (6th Cir. 2014). If Petitioner
wishes to assert claims under § 1983, he must@ia separate action and pay the filing fee that
applies to such actions or seek leave to progetama pauperis



a habeas petitioner has the right under statédaaise a claim by any available procedure, he
has not exhausted that claim. 28 U.S.C. § 2B%4(c). Moreover, a constitutional claim for
relief must be presented to thkate’s highest court in order ¢atisfy the exhaustion requirement.
O’Sullivan v. Boerckel526 U.S. 838, 848 (1999). A habeas petitioner bears the burden of
demonstrating that he has properly and fully esed his available state court remedies with
respect to the claims he seekptesent for federal habeas revieRrather v. Rees822 F.2d
1418, 1420 n. 3 (6th Cir. 1987).

Although not entirely clear, it appears Petitiogenerally contends that because he “has
already completed the judicially imposed deémrison term,” the sentencing court “lost all
jurisdiction” over him, and thus the APA could metncarcerate him for a PRC violation after he
served his sentenceld(at PAGEID # 4, 111, 14; PAGEWD5, 124; PAGEID # 10, 149.)
Although Ohio law does not provida appeal procedure for PR{®lation determinations, to
the extent Petitioner alleges thas sentence has fully expiredhabeas corpus action in the
Ohio courts can be used to challenge acttaken by the APA when they result in a person
being confined after juriscktion over him has expiredBrewer v. Dahlberg942 F.2d 328, 337-
40 (6th Cir. 1991)djting In re Anderson380 N.E.2d 368, 369 (Ohio Ct. App. 1978)). Petitioner
does not allege that he has filed &dws action in the state court.

Under Ohio law, a writ of mandamus is alsaitable if a petitioner can demonstrate: (1)
that a clear legal right to reliekists; (2) that the respondenstaclear legal duty to perform the
requested act; and (3) that no plain and adequate remedy existsiditiaey course of the law.
State ex rel. Berger v. McMonaghh1 N.E.2d 225, 227 (Ohidjert. denied464 U.S. 1017
(1983). Ohio courts have heard petitions for naamds that challenge the actions of the APA.

SeeBrewer v. Dahlberg942 F.2d 328, 335-36 (6th Cir. 199&pllecting cases regarding



mandamus petitions and the APAge alsdtate ex rel. Mapson v. Ohio Adult Parole
Authority,535 N.E.2d 296, 297 (Ohio 1989) (per curdpetitioner did not have sufficient
evidence to prove retaliatorgotive for parole denialfRodgers v. Capot$yo. 93-3397, 1993

WL 483476, at *1 (6th Cir. Nov. 23, 1993) (denialhafbeas corpus petition appropriate when
petitioner did not exhaust availabdtate court remedies, including a writ of mandamus). Thus, a
mandamus petition can be used in some instangasrsue relief from improper incarceration by
the APA. Petitioner does not allege thathas filed an action for mandamus.

Moreover, to the extent Petitioner complatingt his sentence did not include provisions
for PRC, review may still be available, eitheraingh direct appeal or tateral attack, in the
courts of Ohio. The APA cannot impose poseaske control sanctions unless a trial court has
imposed post-release control in its senterdee State v. Billite©80 N.E.2d 960, 964 (Ohio
2010). Although § 2967.28 provides that PRC is mamgdtwo certain offenses, including a first
degree felony, a sentencing entry by an Ohiotamuist contain the following information:

(1) whether postrelease control is disanesiry or mandatory, (2) the duration of

the postrelease-control ped, and (3) a statement toetleffect thatthe Adult

Parole Authority (“APA”) will administer the postrelease control pursuant to R.C.

2967.28 and that any violation by the woifier of the conditions of postrelease

control will subject the offender to the ceqsiences set forth in that statute.”

State v. HardyNo. 17 CA 11, 2017 WL 6550471, at*3 (Ohio Ct. App. Dec. 12, 2017) (quoting
State v. Grimes85 N.E.3d 700, 702 (Ohio 2017)) “A sentence that does not include the
statutorily mandated term of posligase control is void, is notgmiuded from appellate review

by principles of res judicata, and may be revieatdny time, on dire@ppeal or by collateral

attack.” State v. FischeQ42 N.E.2d 332, 11 of the syllabus (Ohio 2010). Petitioner does not

allege that he attempted to collaterally attaisksentence in the state court on this basis.



V. Recommended Disposition

Therefore, the UndersigneRECOMMENDS that this action beDISMISSED
WITHOUT PREJUDICE as unexhausted.

Procedur e on Objections

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
days of the date of this Report, file and serve on all parties written objections to those specific
proposed findings or recommendations to \whabjection is made, together with supporting
authority for the objection(s). Aigdge of this Court shall makeda novodetermination of those
portions of the report or spe@fl proposed findings or recommetidas to which objection is
made. Upon proper objections, a judge of this Caiay accept, reject, or modify, in whole or in
part, the findings or recommendations mdu&ein, may receive further evidence or may
recommit this matter to the magistrate judgth instructions. 2&8).S.C. 636(B)(1).

The parties are specifically adviseithat failure to object to theReport and
Recommendatiowill result in a waiver othe right to have the slirict judge review th&eport
and Recommendation de noand also operates asvaiver of the right t@ppeal the decision of
the District Court adopting thReport and Recommendatid®ee Thomas v. Ard74 U.S. 140
(1985); United States v. Walter838 F.2d 947 (6th Cir. 1981).

The parties are further advised that, if theyend to file an appeal of any adverse
decision, they may submit arguments in any omestfiled, regarding wéther a certificate of

appealability should issue.

K/ Chelsey M. Vascura
CHELSEY M. VASCURA
UNITED STATES MAGISTRATE JUDGE




