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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

JOSEPH A. PRICE,
Plaintiff,
V. Civil Action 2:18<v-128
Judge James L. Graham

Magistrate Judge Jolson

COMMISIONER OF
SOCIAL SECURITY ,

Defendant

REPORT AND RECOMMENDATION

Plaintiff, Joseph A. Pricédrings this action under 42 U.S.C. § 405(g) seeking review of a
final decision of the Commissioner of Social Security (“Commissioner”) dgrhygapplication
for Disability Insurance Benefits (“DIB”).  For the reasons set forth below, it is
RECOMMENDED thatthe CourtOVERRULE Plaintiff's Statement of Errors ardiFFIRM
the Commissioner’s decision.

l. BACKGROUND

Plaintiff filed his application forDIB in March 2014 alleging that he was dibled
beginning August 29, 2012(Doc. 8, Tr. 314-17, PAGEID #: 31942). After his application
was denied initially and on reconsideratiohetAdministrative Law Judge (the “ALJheld a
hearing orNovember 18, 2016(Tr. 184-216, PAGEID #: 116395. OnJanuary 30, 201The
ALJ issued a decisiodenying Plaintiff's applicatioior benefts. (Tr. 1326, PAGEID #: 9906
1005). The Appeals Council denied Plaintiff’'s request for review, making thes Alegision the
final decision of the Commissioner. r(T—-4, PAGEID #: 980-83

Plaintiff filed the instant caseseeking a review of the Commissioner’s decision
on February 16, 2018. (Doc. 1). Plainfifed his Statemenbf Errors(Doc. 9) on August 3,
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Defendant filed arOpposition(Doc. 10) on September 17, 2018, d@ldintiff filed his Reply
(Doc. 11) on October 2, 2018. Thus, this matter is now ripe for consideration.

A. Relevant Hearing Testimony

Plaintiff testified that he injured his back at work in 2011 and was unable to work
following that injury. (Tr. 18586, PAGEID #: 1164-65). Plaintiff testified that, despite
multiple surgeries, he continues to suffer fromonic pain that affesthis ability to stand, walk,
and sit (Tr. 18689, PAGEID#: 1161-68). Plaintiff also reported a histonf drug and alcohol
abuse that has required him to attend rehabilitatitzh). (

Plaintiff also testified that he suffefrom depression. (Tr. 18RAGEID #: 1166).
According to him, some dayss depressiohas beerso severe that he has not warieget out
of bed or leave his bedroomld,). Plaintiff stated that hbas not wanted ttake any medication
for his depression dior any other mental health issues. (Tr. 483, PAGEID#: 1166-67).
According to him, he took medication for depression at one point but did not like the way it
made him feel. (Tr. 197, PAGEIB: 1176). Plaintiff did, however, see a mental health
counselor once or twice a monthld.]. Plaintiff testified that his physical impairments were
what kept him “from being able to work more than [his] mental” impairments. (&, 20
PAGEID #: 1184).

For a hobby, Plaintiff indicated that he liked to “tinker” around his garage and work on
his motorcycles a few times a month. (Tr. 489, PAGEID#: 1168-69). He estimated thatén
typically sweepgshe garage floor angolisheshis bike for 1520 minutes at a time. (Tr. 1992,
PAGEID #: 1170-71).

With respect to activities of daily living, Plaintiff testified that ¢endo some laundry,
wash the dishes, and sweep and mop the floors. (Tr. 192, PAGHID/1) Plaintiff testified

that hecando the dishes for about 10 minutes in which time he could get about half a load done.
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(Id.). He further testified that he was not able to perform these actikégesgarly (Tr. 194,
PAGEID #: 1173). Plaintiff reported being able to drive a car, aedasionally a motorcycle.
(Tr. 195, PAGEID #: 1174).

Vocational Expert Dr. Michael Klein (the “VE”) testified as an impartial witndss (
207-08, PAGEID #: 118687). The ALJ asked the VEeveralhypothetical questionsFirst, he
asked

Hypothetical 1 light work as provided by the regulations, push or pull is
limited as per exertional weight limits, never climbing ladders, ropes, or ktsaffo
Occasional for climbing raps, or stairs, balancing, stooping, kneeling,
crouching, crawling.

Goal based production work measured by end result not pace work. Work
allowed off task five percent of the day, work in a low stress job defined as only
occasional changes in the work sgjt Can the hypothetical individual perform
any of the past jobs?

(Tr. 209, PAGEID#:1188). The VE concluded that the hypothetical individual could
potentially perform his or her past work as a short order cook and that there were other jobs the
individual could potentially perform, including marker/labeler (5,000 state, 180,000 natjpnally
racker (4,000 state, 10,000 nationally), and cleaner (8,000 state, 175,000 nationally). (Tr. 209—
10, PAGEID #: 1188-89

Next, the ALJ stated, “Hypothetical nuetb2 [is] the same as hypothetical number 1
exception some additional limitations of interaction with the public, none. Intamaetth ce
workers with supervisors occasional, work where others can be around but he’'s mioye off
himself. | think the past jobs would be out. Am | correct?” (Tr. 210, PAGEIDL89). The
VE opined that the individual's past jobs would not be possible with those additionalitinstat
but that the individual could still work as a marker/labeler, racker, or cleddeér. (

The ALJ continued, “Hypothetical number 3 [is] the same as hypothetical number 1

except lift and/or carry 10 pounds occasionally, lift and/or carry five pounds frégusand



and/or walk two hours out of an eigmbur day, and sit six hours outarf eighthour day. Past
jobs are out again?”’ld.). The VE agreed and opined that the individual could nonetheless work
as a porter/clerk (4,000 state, 140,000 nationally), lens inserter (5,000 state, 150,000 nationally)
or a charge account clerk (8B@state, 100,000 nationally). (Tr. 210-11, PAGE ID#: 1189-90).
For his last hypothetical, the ALJ stated:
Hypothetical number 4 [is] the same as hypothetical number 3 except a couple of
different limitations. Work in a low stress job defined as @ugasional decision
making required, work where others may be around where’s [sic] he off by
himself, no interaction with the public, interaction withworkers is occasional
and supervisors is occasion [sic]. Can the hypothetical individual do any work?
assume past work is again out.
(Tr. 211, PAGEID#: 1190). The VE opined that the individual could not perform past work but
would be able to perform work as an account clerk, lens inserter, or surveillate® syonitor
(2,000 state, 105,000 natidiya (Id.).
Following up on the ALJ’s hypotheticals, counsel for Plaintiff questioned the VE:
If we were to look at either the light or the sedentary hypotheticals and the
examples that were provided there if | were to state that within the confittes of
normal break schedule of two 15 minute breaks and one 30 minute our individual
might be able to sustain these activities but would have to be afforded the
opportunity to recline during his regular break periods or are we into the realm of
accommodatiomere?
(Tr. 215, PAGEID #: 1194). The VE stated, “I think accommodation hetd.). (
B. Relevant Medical Background
Plaintiff's argumerg concernhis mental impairments only Consequentlythe Court
examines the relevant medical evidence pertaining to the same.
1. Treatment Notes and Opinions of Treating Sources

From 2013 through 2016, Plaintiff attended counseling sessions at Weinstein &

Associates, Inc. to treat his depression. (Tr. 30288, PAGEID#. 854-977). Specifically,



Plaintiff attended counseling with William Froilan, Ph.D.ee Roach, Ph.D.and Holly
Conant,LISW. (Id.). During that same time period, Dr. Froilan, Dr. Roach, and Ms. Conant
completed anumber of evaluations to support Plaintiff's worker's compensation claim.
(Tr. 514-5, PAGEID # 342-53; Tr. 596-61RAGEID # 424-39; Tr. 622-2RAGEID #
450-453;Tr. 733-839,PAGEID #:. 562-668). In December 2013, Dr. Froilan found that
Plaintiff experiencedmarked limitations in his activities of daily living and adaption and
moderate limitations in soci&inctioning and concentration, persistence, and jpecause of
his mental impairments. (Tr515, PAGEID # 343). Dr. Froilan opined that Plaintiff's
prognosis wadair. (Id.). During therelevantperiod, Dr. Froilan, Dr. Roach, and Ms.
Conant consistently found that Plaintiffigrognosis was fair and that he had mild, marked,
or moderate limitations in all four categoriesed to evaluate Plaintiff's functional status.
(Tr. 516-25,PAGEID # 344-53;Tr. 596-611PAGEID # 424-39; Tr. 622-25RAGEID #
450-498)June 2013, Plaintiff presented at the emergency room for a psychiatiiateon and
treatment for polysubstance abuse. (Tr. 468GEID # 294). He stated that he drank 30 beers
or a bottle of whiskey a day. (Tr. 468AGEID # 296). He also indicated thia¢ used Vicodin
daily and occasionally used cocaineld.. Plaintiff reported being depressed and feeling
worthless and thatubstance abuse exacerbated his depresdidn. He stated that he had not
received any prior psychiatric treatmemid denied any suicidal ideatiorid.].

On August 8, 2014, Plaintiff presented at the emergency room with suicidabidaeat
washospitalized for several days. (Tr. 587,PAGEID # 354-95). At the time of admission,
Plaintiff was intoxicated, and a tmology screen was positive for cocaine and marijuana. (Tr.
527-28,PAGEID # 355-56). Treatment notes indicate that his sienn memory, londerm

memory, attention, and concentration were all intact. (Tr—3BOPAGEID # 358-59).



Plaintiff was diagnosed with Depression NOS and alcohol dependence. (Tr. 531,
PAGEID #: 359).

In August 2015, Dr. Roach completed a Medical Source Statement as to Ability to
Perform Work Related Activities (Mental). (Tr. 625, PAGEID # 450453). Dr. Roach
found that Plaintiff suffered from moderate or marked limitations in social intemastistained
concentration and persistence, and adaption, and that these restrictions had rexigerdisted
since August 2012.1d.). He further concluded that Plaintiff was “likely to have partial or full
day unscheduled absences from work occurring 5 or more days per month due to the diagnosed
conditions and/or side effects of medication” and that Plaintiff's condition ‘lesly to
deteriorate if he . . . is placed under stress, particularly the stress of an 8 hiay, ketaysper
week job.” (Tr. 624PAGEID # 452).

In January 2016, Dr. Roach and Ms. Conant, drafted a letter analyzing whether Plaintiff
had reached maximum medical improvement for his depression. (F4340AGEID # 669-

71). They noted that Plaintiff continued to struggle vastmptoms of depression, including
“depressing mood, difficulty sleeping, fatigue, little interest in previoeslypyable activities,
issues with memory, difficulty coping with stress, trouble sleeping, andbitriy.” (Tr. 840,
PAGEID # 669). Dr. Roach and Ms. Conant opined that Plaintiff would continue to improve
with additional treatment. Id.). They observed that his activities of daily living and his
persistence, concentration, and pace were moderately impaired by his deprédsiofuither,

they found that Plaintiff’'s social functioning had improved since startingmesdtand that
Plaintiff had reconnected with friends and family and had started a new relatior{3ini 841,
PAGEID # 670). Dr. Roach and Ms. Conaatknowledgedhat Plaintiff still struggled with

social functioning to the extent he became irritable as a result of the painigamuthy. (d.).



With respect to Plaintiff's ability to adapt to stress in a work environment, tiadgdsthat
Plaintiff's depression was improving but still prevented him from returning to wadk. (Their
case notes “document[ed] a consistent pattern of gradual improvements intiffB]lain
psychological condition.” 1¢.).

2. Worker's Compensation Psychological Evaluation

In August 2013, Plaintiff underwent a psychological evaluation with Dr. Marian
Chatterjee as part of hidaim for worker’'s compensation. (Tr. 4¢15,PAGEID # 299-303).

Dr. Chatterjee observed that Plaintiff presented as mildly depressdtatrids initial affetive
state was constricted. (Tr. 4RAGEID # 299). Plaintiff reported that he felt worthless and
was unable to work or perform various activities at honhe.). (He further indicated that he did
not bathe or dress regularly and that he spent most of his time on the couch atldgme. (

Plaintiff reportedno history of psychological treatment before his back injury at work.
(Tr. 472, PAGEID # 300). Due to pain and boredohgwever,Plaintiff began drinking heavily
and became increasingligpressed.1d.). He stated that he cried a lot while sober and often just
stayed in the house because he was afraid to ledslg. (

Based on her mental status examination, Dr. Chatterjee concluded thatfBlaindift
term concentration and attemt werefair, his shorterm memory was grossly intact, and his
longterm memory was intact as well. (Tr. 4FAGEID # 301). Dr. Chatterjee further found
that Plaintiff’'s judgment and insight “were marginal” and that a “Beck Demmednventoryll
indicated depression in the severe rangéd.).( Dr. Chatterjee ultimately opined that Plaintiff
suffered from Depressive Disorder, NOS for which she recommended psychiatrielcamuasd
medication. Id.).

3. SSA Psychological Evaluation



On September 2014, James Spindler, M.S., completed a psychological evaluation of
Plaintiff. (Tr. 588-95,PAGEID #: 416-23). Plaintiff appeared to be nervous and mildly
depressed during the evaluation. (Tr. 5AGEID #:419). He reported that his depression was
a result of his chronic pain and being unable to workd.).( Mr. Spindler observed that
Plaintiff's cognitive functioning was average atitht hedemonstrated adequate insight and
judgment. Id.). Plaintiff reported managing his finances and shopfangecessities (Id.).

He indicated that his ewife handled most of the housework because of his chronic plir. (

For hobbies, Plaintiff reported enjoying fishing, hunting, and riding bikes but that he had not
gone hunting or fishing that year. (Tr. 532AGEID #: 420). Plaintiff also indicated that he
socialized with a small group of friendsld.j. Mr. Spindler diagnosed Plaintiff with Alcohol

Use Disorder Severe, Unspecified Depressive Disorddvlild, Unspecified Anxiety Disorder

— Mild, and Cannabis Use DisorderMild. (Id.). In his functional assessment, Mr. Spindler
opined:

[Plaintifff seems capable of understanding, remembering and carrying out

instructions in most job settings. . . . He appears to have the mental ability to

sustain a working pace and to maintain a level of attention and concentration that
would be sufficient for most job settings. . . . Claimant reports that when he was
employed he received good job performance ratings and had no major problem
getting alongwith others. He seems likely to respond appropriately to
supervision and to coworkers. . . . [Plaintifff seems capable of responding
appropriately to routine work pressures.

(Tr. 593,PAGEID # 421).

4. State Agency Psychological Consultants

Later that nonth, Karla Voyten, Ph.D., a state agency psychological consultant,
conducted an initial review at the request of the SSA and concluded that Plaintifessiepr

and anxiety were nesevere impairments. (Tr. 2245, PAGEID #: 47-48). She found that

Plantiff had mild restrictions in his activities of daily living and mild difficulties in mainitagn



concentration, persistence, or pactl.)( She further found that Plaintiff had no difficulties in
maintaining social functioning and no repeated episodes of extended decompenkhjion. (

In December 2014, Jaime Lai, Psy. D., a state agency psychological consultant,
conducted a review at the reconsideration level. (Tr. 232RAGEID #: 55-70). Like Dr.
Voyten, Dr. Lai concluded that Plaintiff’'s depression and anxiety weresewere impairments.
(Tr. 239,PAGEID # 63). Dr. Lai found that Plaintiff had mild restrictions in his activities of
daily living and mild difficulties in maintaining social functioningd.). Further, Dr. Lai noted
Plaintiff had moderate difficulties in maintaining concentration, persistemceace but no
repeated episodes of decompensation. (Tr. 24&HD #: 65).

Turning to Plaintiffs Mental Residual Function Capacity Assesnt, Dr. Laifirst
opined that Plaintiff had no limitations with respect to understanding and memory24¢Lr
PAGEID # 65). Second, Dr. Lai concluded tiaintiff had, at mostnoderate limitationgvith
respect to sustained concentration and persistence. (F4242AGEID # 65-66). Dr. Lai
asserted that Plaintiff was moderately limited in his ability to “complete a noror&bay and
workweek without interruptions from psychologically based symptoms and to perfoem at
consistent pace without an unreasonable number and length of rest period.” (Tr. 243,
PAGEID # 66). Dr. Lai explained that Plaintiff's mental health issues “may inteviére[his]
ability to concentrate on tasks for extended periods of time. [He] can cempiis with
regudarly scheduled breaks” and “would benefit from some flexibility in hisakrand work
schedule during periods of increased symptom&d?). ( Third, Dr. Lai found that Plaintiff had
no significant social interaction limitations but that his “[m]ood syn and substance abuse
would be expected to produce some limitations in the capacity for superficralcirdas with

others.” (Tr. 24344, PAGEID # 66-67). Fourth, Dr. Lai opined that Plaintiff had no



significant adaptation limitations but that Hjd]epression and substance use may reduce [his]
capacity to adjust to major changes in the workplace setting. He would benefitcitess @0
supervisory support during times of change.” (Tr. 24GEID #: 67).

C. The ALJ’'s Decision

The ALJ found that Plaintiff had not engaged in substantial gainful acséivite August
29, 2012, the alleged onset date. (Tr. 13, PAGEID #: 99Bp ALJ determined that Plaintiff
suffered from tk following severe impairments: lumbar degeneratige disease, spondylosis,
osteoarthritis, depressive disorder, anxiety disorder, and alcohol dependkhge The ALJ,
however, foundthat none of Plaintiff’'s impairments, either singly or in combination, met or
medically equied a listed impairment. T¢. 13—-15, PAGEID #: 992-94).

Specifically, the ALJ concluded that Plaintiff's mental symptomatology didesult in
at least two limitations or one extreme limitation in the areas of activities of daily livao@l s
functioning, concentration/persistence/pace, or episodes of decompensation as required in
“paragraph B’in 12.00 of the Listing of ImpairmentgTr. 13—-14 PAGEID #:992-93. Rather,
the ALJ found Plaintiff had moderate limitationshis ability to understand, remember, or apply
information; moderate difficulties interacting with others; moderate limitations withrddga
concentrating, persisting, or maintaining pace; emid limitations in his ability to adapt or
managehimself (Tr. 14, PAGEID #:993. Thus, he ALJ held that Plaintiff did not satisfy the
“paragraph B” criteria. 1¢l.). Similarly, the ALJ concluded that Plaintiff did not satisfy the
“paragraph C” criteria. Tr. 14—15PAGEID # 993-93.

As to Plaintiff's RFC, the ALJ opined:

[T]he claimant ha the residual functional capacity to perform a reduced range of

sedentary work as defined in 20 CFR 404.1567(a). Specifically, the claimant can

lift and/or carry 10 pounds occasionally and 5 pounds frequently, stand and/or
walk 2 hours out of an-Bour day, sit 6 hours out of arh®ur day, push/pull is
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limited as per weight limits, he can never climb ladders, ropes or scaftalals,

occasionally climb ramps and stairs, occasionally balance, stoop, kneel, crouch or

crawl. In addition, the claimant is lited to goal based production measured by

end result not pace work, will be off task for 5% of workday, and needs work in a

low stress job, defined as only occasional changes in the work setting.
(Tr. 15,PAGEID # 994).

After consideration of the evidence, however, the ALJ found that Plaintiff fstatts
concerning the intensity, persistence, and limiting effects of [his] sympiwerg] not entirely
consistent with the medical evidence and other evidence in the record.” (Tr. 16,
PAGEID #: 995). The ALJ elaborated on how he reached that finding:

[T]he claimant is able to participate in a range of activities, such as light

housework, hanging out with friends, occasionally riding his motorcycle, driving,

shopping, and working on projects. Indeed, hikily less active than prior to

his injury but his activities certainly show that he could perform a range of

sedentary work as described above. Further, there are some inconsisteneies in th

claimant’s behavior and his allegations. For instance, patsedisabling mental
conditions, but does not use any psychotropic medication. The record also
indicates, as discussed above, that he has shown exacerbated pain behavior.

(Tr. 24,PAGEID # 1003).

. STANDARD OF REVIEW

The Court’s review “is limited to determining whether the Commissioner’'s dedsion
supported by substantial evidence and was made pursuant to proper legal star\andsv.
Comm’r of Soc. Sec615 F. App'x 315, 320 (6th Cir. 20155ee 42 U.S.C. 8§ 45(g).
“[S]ubstantial evidence is defined as ‘more than a scintilla of evidence but lassath
preponderance; it is such relevant evidence as a reasonable mind might acoEjuade to
support a conclusion.” Rogers v. Comm’r of Soc. Sed86 F.3d 234, 241 (6th Cir. 2007)
(quoting Cutlip v. Sec’y of Health & Human Serv25 F.3d 284, 286 (6th Cir. 1994)). The

Commissioner’s findings of fact must also be based upon the record as a vitaniés v.

Heckler, 756 F.2d 431, 435 (6th Cir. 1985). To tlisd, the Court must “take into account
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whatever in the record fairly detracts from [the] weight” of the Commisssrdecision.
Rhodes v. Comm’r of Soc. Sedo. 2:13cv-1147, 2015 WL 4881574, at *2 (S.D. Ohio Aug. 17,
2015).

II. DISCUSSION

Plaintiff raises two errors to the Court. (Doc. 9). First, Plaintiff argjugtsthe ALJ erred
by improperly accountingfor the limitations recognized bw state agency psychological
consultant, Dr. Lai. (Doc. 9 at81; Doc. 11 at 24). Second, Plaintiff contends thae ALJ
erred because hmproperly evaluate®laintiff's mental RFC (Doc. 9 at 1415; Doc. 11 at4
5). The Court addresses each of these alleged errors in turn.

A. Dr. Lai

Plaintiff contends that the ALJ erred in his RFC by failing¢oount for all of Dr. Lai’s
credited limitations. Dr. Lai opined that Plaintiff would benefit from flexibility in higak and
work schedule and that Plaintiff would need supervisory support during times of ch{@muge.

9 at 9). Plaintiff emphasizeshat the ALJ concluded that Dr. Lai’'s opinions were entitled to
partial weight butfailed to explain whythoselimitations were not included in his RFC(Id. at
9-10). According to Plaintiff, this omission is significant because those limitatwould have
been work preclusive artiluswould have entitled Plaintiff to an award of benefifkd. at 16-
11).

“Because State agency medical and psychological consultants and other program
physicians and psychologists are experts in the SociairiBedisability programs,ALJs are
required “to consider their findings of fact about the nature and severity of an indisidual
impairment(s) as opinions of no examinipgysicians and psychologists.SSR 966P, 1996

WL 374180, at *2AS.S.A. July 2, 1996)ALJs “are not bound by findings made by State agency
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or other program physicians and psychologists, but they may not ignore these opinionstand mus
explain the weight given to the opinions in their decisiond.

“Even where & ALJ provides great weightto an opinion, there is no requirement that
an ALJ adopt a state agency psychologispinions verbatim; nor is the ALJ required to adopt
the state agency psychologsstimitations wholesale. Reeves v. Conim 618 F. Apfx 267,

275 (6th Cir. 2015)citing Harris v. Comm’r of Soc. Sec. AdmilNo. 1:13-CV-00260, 2014
WL 346287, at *11 (N.DOhio Jan. 30, 201%) Ultimately, RFC assessments are an issue
“reserved to the Commissioner in 20 CFR 404.1527(e) and 416.92 B8R 966P,1996 WL
374180, at *3 (S.S.A. July 2, 1996).

The ALJ properly evaluated Dr. Lai's opinion. Based on his revaévDr. Lai’s
assessment and the record, he concluded that Dr. Lai’s opinion was entitled to “stahe par
weight.” (Tr. 23,PAGEID # 1002). The ALJdisregardedr. Lai’'s opinionthat Plaintiffmight
be limited to superficial interactions with othdrscause it wagconsistent with the record and
Dr. Lai’'s own findings. (1d.). But the ALJ credited the other limitations recognizedbyL ai,
namely, that the claimant would need assistance during times of change and somdaabdgity
off task.” (d.). Significantly, the ALJ stated that those limitations “are generally densiith
the above residual functional capacithich has been set forth in more vocationally relevant
terms” (Id. (emphasis added)). In other wordlse ALJ found thatDr. Lai’s limitations that
were supportedly the record were already addressed byRRE assessment.

A review of the ALJ’s RFC corroborates this conclusion. Relevant here, therAitddi
Plaintiff to “goal based production measured by end result not pace work, wifi taslofor 5%
of workday, and needs work in a low stress job, defined as only occasional change& in w

setting. (Tr. 5, PAGEID#: 994). Limiting Plaintiff to goatbased production and allowing him
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to be off task for 5% of the workday addressed Dr. Lai’s opinion that Plaintifitmiged some
ability to be off task. And limiting Plaintiff to a low stress job with onbcasional changes in
work setting addressed Dr. Lai’s opinion that Plaintiff might need assis@uning times of
change.

True, the ALJ did not adopt verbatim Dr. Lai’s opinion. But the ALJ was not required to
do so. SeeReeves618 F. Appx at 275(citing Harris, 2014 WL 346287, at *]1 Insteadthe
ALJ acknowledged Dr. Lai’s opinion, explained the weight he assigned to that opinion, and
concluded that the limitations identified by Dr. Lihiat were supported by the recongre
incorporatednto hisRFC assessmen{Tr. 23,PAGEID # 1002). That is all that was required
here. SeegenerallySSR 966P, 1996 WL 374180 (S.S.A. July 2, 1996).

Stacew. Commissioner of Social Securityes not alter the Court’s conclusion. Plaintiff
contends that the ALJ “credited” and “relied” on Dr. Lai’s findings a@as therefore “required
to explain why these limitations were being excluded.” (Doc. 9 at 10 (Stacey v. Comm’r of
Soc. Se¢451 F. App’x. 517, 5180 (6th Cir. 2011)).In Stacey an examining physician, Dr.
Randolph, opined that the plaintiff “was permanently limited to performing segemtak—an
assessment that, if accepted, likely would have rendered Stacey disableditéed him to
Social Security Disability Insurance benefit$451 F. App’x at 518. “The ALJ did not explain
why he (apparently) rejectedr. Randolph’sassessment of Staceyphysical capabilities in
favor of Dr. McCloud’s, [a norrexamining state agengyhysician]” Id. at 519. The Court
acknowledged that the ALJ did not have to “give good reasons” for the weight he assigned to D
Randolph’s opinion, but emphasized that he was obligated to “say enough to allow thdéeappella
court to trace the path of his reasonindd. (internal citations and quotation marks omitted).

Because the ALJ failed to offer any explanation for his decision to disregaf@addolph’s
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opinion, the Court found that his decision failed to satisfy that stantthret 519-20.

Staceyturned on the fadhatthe ALJdiscounteda medical source opinion and failed to
explain his decision to do sdn contrast hererather than disregarding the opinion of Dr. Lai,
the ALJ incorporated Dr. Lai’s limitations that were supported by therdeiato his RFC using
“more vocationally relevant terms(Tr. 23,PAGEID # 1002). As a result, the ALJ did not err.

B. RFC Analysis

Next, Plaintiff arguesthat, “[ijnstead of relying on the medicalidence of record
documenting greatdunctional limitations, the ALJ improperly discreditedery single mental
health source of record, on his way to crafting an inaccurate mental rdaitittednal capacity.
(Doc. 9 at 1#12). Plaintiff emphasizes,the ALJ failed to prome “good reasons” for rejecting
the treating sourcepinions of record. (Id. at 14).

A plaintiff's RFC"“is defined as the most a [plaintiff] can still do despite the physical and
mental limitations resulting from her impairments?oe v. Comm’r oSoc. Se¢.342 F. App’X
149, 155 (6th Cir. 2009kee alsa?0 C.F.R. 88 404.1545(a), 416.945(a). The Social Security
regulations, rulings, and Sixth Circuit precedent provide that the ALJ isethavrigh the final
responsibility in determining a claimastresidual functional capacitySee, e.9.20 C.F.R.
§404.1527(d)(2) (the final responsibility for deciding the residual functional tgpéas
reserved to the Commissioner”). And it is the ALJ who resolves conflicts inmtuical
evidence.King v. Heckler, 742 F.2d 968, 974 (6th Cir. 1984). In doing so, the ALJ is charged
with evaluating several factors when determiningRIre, including the medical evidence (not
limited to medical opinion testimony), and the claimant’s testimaddgnderson v. Com’r of
Soc. Se¢.No. 1:08cv-2080, 2010 WL 750222, at *2 (N.D. Ohio Mar. 2, 2010) (citiugbb v.

Comm’r of Soc. Sec368 F.3d 629, 633 (6th Cir. 2004)). Nevertheless, substantial evidence
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must support the CommissioneR$-C finding. Berry v. AstrugNo. 1:09CVv000411, 2010 WL
3730983, at *8 (S.D. Ohio June 18, 2010).

The Court finds that substantial evidence supports the Am#stal RFC. While
Plaintiff insists that “every single mental health source of record” stgppomore restrictive
mental RFC (Doc. 9 at 12), the record is more mixed than Plaintiff acknowled&ésintiff
testified thathis physical impairments were what kept him “from being able to work more than
[his] mental” impairments. (Tr. 20BAGEID # 1184). SignificantlyPlaintiff did not take any
medication for his depression or any other mental health issues. (F88BAGEID # 1166~
67). Evidence regardinglaintiff's activities of daily living and social functioning supported the
conclusion that he could work wittertain limited restrictions(See¢ e.g, Tr. 192, PAGEID #
1171 (Plaintiff testifying that he could do some laundry, wash the dishes, and sweep and mop the
floors); Tr. 195 PAGEID # 1174 (Plaintiff testifying that he could drive a car anctasiondy,

a motorcycle); Tr. 59492, PAGEID # 419-20 (Plaintiff reporting to Mr. Spindler that he
managed his finances, shopped for basic necessities, socialized with friehdsjayed fishing,
hunting, and riding bikes); Tr. 2225,PAGEID #:47-48 (Dr. Voyten opining that Plaintiff had
mild limitations in his activities of daily living and no limitations in terms of social functmin
Tr. 841,PAGEID # 670 (Dr. Roach and Ms. Conant opining that Plaintiff’'s social functioning
had improved since starting treatment and that Plaintiff had reconnected ®ritltsfand family
and had started a new relationship)). So did evidence regarding his understaddimgnzory,

and concentration, pace, and persistenSee e.q.Tr. 224-25,PAGEID #:47-48 (Dr. Voyten
finding that Plaintiff mild difficulties in maintaining concentration, persistenceace); Tr. 593,
PAGEID # 421 (Mr. Spindler opining that “[Plaintifff seems capable of understanding,

remembering and carrying out instructions in most job settings. He appears to have the
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mental ability to sustain a working pace and to maintain a level of attentioroanentration

that would be sufficient for most job settings”); Tr. 4PBGEID # 301 (Dr. Chatterjee opining
that Plaintiff's shorterm concetration and attention were fair, his shta#tm memory was
grossly intact, and his loAgrm memory was intact as well); Tr. 531, PAGEID # 358-59
(treatment notes indicating that Plaintiff's shttm memory, longerm memory, attention, and
concentrdon were all intact)). Taken together, the evidence of record and the evidence the ALJ
relied on is “more than a scintilla of evidence” that “a reasonable mind might acceptaatad

to support a conclusion.Rogers 486 F.3d at 241 (internal quotatimarks omitted).

Plaintiff has donea thorough jobidentifying evidence that supports a more restrictive
mental RFC. (Doc. 9 at 1214). But theCourt may not reverse the Commissioaatecision
merely because it disagrees or because “there exists in the record sulestigietiece to support
a different conclusion."McClanahan v. Comm’r of Soc. Set74 F.3d 830, 833 (6th Cir. 2006).

Plaintiff's “good reasons” argument is similarlppersuasive.Plaintiff is correct thatif
an ALJ discounts a treating physician’s opinion, he or shagraecédurally required to givgood
reasons for discounting” those opinionsReeves618 F. Appx at 273 (quotingRogers 486
F.3d at 242. Good reasons muse “sufficiently specific to make clear to any subsequent
reviewers the weight the adjudicator gave to the treating ssurnedical opinion and the
reasons for that weiglhit. Reeves618 F. Appk at 273 (quotingRogers 486 F.3cat 242.

A review of the ALJ’s decision makes clear that he satisfied that standard. Forexampl
in discounting the opinion of Dr. Frolian, the ALJ explained:

Dr. Frolians’ [sic] opinions have been afforded little weight for severasons.

First, they are inconsistent with the evidence as a whole. For instanéepliam

noted that the claim&ahad marked limitations in things such as social interaction,

activities of daily living and ability to respond to stressful situations, yet the

claimart reported no difficulty with personal care, and he is able to shop, visit
friends, attend appointments and take medications without reminders. Treatment
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notes also do not support marked limitations in functional areas, as the claimant
was noted to be only “mildly” depresd$, often demonstrated normal or mild
findings related to concentration, insight, memory and judgment and often the
social worker noted mild findings during her sessions. Next, the record contains
limited medical eduations from Dr. Frolian. Dr. Frolianoted that the claimant
“reported moderate to marked disruption of his functional capacities.” Yet as
noted above the claimant was able to do a range of activities that is not consistent
with this report, including riding a motorcycle and working on ejgut for a
nursing home. Additionally, Dr. Frolian did not set forth any specific functional
limitations due to the claimant’s mental impairments. Last, Dr. Frolian found that
the claimant was temporarily not released to work for limited three montidper
relevant to the claim for workers’ compensation. As noted above, a decision by
other agencies about whether the claimant is disabled is based on its own rules
and thus is not binding on the Commissioner.
(Tr. 22-22, PAGEID # 1006-01). While Plaintiff asserts that reasons given by the ALJ for
discountingthe testimonyof Dr. Frolian and others wereursoryandinconsistent, (Doc. 9 at
14), the Court respectfully disagrees. As demonstrated by the above analyals] tentified
specific inconsistencies between Dr. Frolian’s opinion and the medicatraedmoted a lack of
evidentiary support for Dr. Frolian’s conclusion§SeeTr. 21-22 PAGEID # 1006-01) These
are acceptable bases to discount opinion evidefeeC.F.R. § 404.1527(d)(3) (“Supportability.
The more a medical source presents relevant evidence to support an opinion, pgnted el
signs and laboratory findings, the more weight we will give that opinid0) C.F.R.
8 404.1527(d)(4) (“Consistency. Generally, the more consistent an opinion is widtdiné as a
whole, the more weight we will give that opinion.”JThe ALJ did the same for the other treating
and nonrtreating sources.SgeTr. 21-23,PAGEID # 1006-02). As a result, the ALJ did not err
in his RFC analysis.
IV.  CONCLUSION
Based on the foregoing, it BRECOMMENDED that the CourOVERRULE Plaintiff's

Statement of Errors an®FFIRM the Commissioner’s decision.
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V. PROCEDURE ON OBJECTIONS

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties written objettidhese
specific proposed finding or recommendations to which objection is madether with
supporting authority for the objection(s). A District Judge of this Court shalle a de novo
determination of those portions of the Report or specific proposed findings or recortiorenda
to which objection is made. Upon proper objection, a District Judge of this Court may, acce
reject, or modify, in whole or in part, the findings or recommendations made,hveegy receive
further evidence or may recommit this matter to the Magistrate Judge with instsuctit8
U.S.C. § 636(b)(1).

The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the right to have the district judge revieRethat
and Recommendation de novo, and also operates as a waiver of the right to appeal the decision
of the District Court adopting the Report and Recommendat®ee Thomas v. Ard74 U.S.
140 (1985)United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT 1S SO ORDERED.

Date: October 24, 2018 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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