Carney v. Columbus City Schools Board of Education et al Doc. 141
Case: 2:18-cv-00250-SDM-EPD Doc #: 141 Filed: 04/21/20 Page: 1 of 16 PAGEID #: 645

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DENNIS CARNEY,
Plaintiff, : Case No. 2:18+250
-VS- Judge Sarah D. Morrison
Magistrate Judge Elizabeth Preston Deavers
COLUMBUS CITY SCHOOLS
BOARD OF EDUCATION et al,

Defendants.

OPINION AND ORDER

This matter is before the Court on the Motion for Judgment on the Pleadings filed by the
City SchoolDefendantdECF No. 11%, Plaintiff Dennis Carney’s Memorandum Con(ECF
No. 119), and Defendants’ Reply (ECF No. 121). For the reasons that follow, the Court
GRANTS IN PART andDENIES IN PART DefendantsMotion.

l. FACTUAL ALLEGATIONS

The following facts are alleged in the Amended Complaint.

Plaintiff Dennis Carney, a 6§ear old Caucasian mal@as employed as the Director of
Puchasingfor the Columbus City Schools School Distrittg“School District) for 15 years.
(Amend. Compl., 11 7, 19, ECF No. 62). Defendant Columbus City Schools Board of Education
(the “Board”) is the governing body of the Schbastrict and was Plaintiff's employend; 1 8).

At the relevant time, the Boamdas comprised of the following individually named Defendants:
Gary Baker(President), Michael Col@/ice President)W. Shawna Gibbs, Eric Brown, Mary Jo
Hudson, Dominic Pate, and Ramona Reyes (hereafter collectively referred to as the “Board

Members”). [d. 1 9). Mr. Cole and Ms. Gibbs are African Americdd.)( During Plaintiff's
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tenure he received excellent performance reviews and was highly respectedupeh@s(ld.
1 19).

In January 2017, Plaintiff and his supervisor, Defendant Maurice Oldham (School
District Chief Operating Officer)discussed andgreed that if Plaintiff retired, he would be
rehired into the same positiond (] 20).Mr. Oldham is AfricardAmerican. (d.). Shortly
thereafter Plaintiff notified Mr. Oldham of his intent to pursue the retire/rehire option disduss
(Id. T 21).Based orMr. Oldham’s representations aRthintiff's own communications with
other management and administrative staffyéleevedthe Board would approve his rehitd.
122).

On February 15, the Board’s Services Supervisor worked with Plaintiff to schedule
hearing dates before the Board to accept Plésitiétirement and to rehire himd(). At Mr.
Oldham’s request, Plaintiff provided a list of his accomplishments as Directarafd3ing to
be forwarded to the Boar(ld. I 23). Plaintiff also exchangedwmails with severabchool
District officials,who all represented that Plaintiff would be rehired after he retickd] 4).
After the Board published notice of Plaintiff's retirement (effective June 1, 207)hat he was
seeking reemployment, the District Superintendent sentaaildo various School District
officials and theBoard Members to express supgdortPlaintiff. (Id. I 25).

On March 6, 2017, Defendant Columbus Branch 3117 of the NAACP facilitated a
meeting between its leaddiacluding Defendant Nana Watson (President of Colug&ranch
3117 of theNAACP)) and school administrators (includiRgaintiff, Mr. Oldham, and
Defendant Terri WiseSchool DistrictOutreach Coordinator}o discuss the Locally
Economically Disadvantaged Enterprise (“LEDE”) program and the Purchasingmepar(d.

1 26).Ms. Wiseand Ms. Watson ar&frican American. Id. 11 11, 1% At the meeting, an
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African American man approached Plaintiff and stated that he wanted the Sdtdot @ “do
business with people that look like him,” which Plaintiff took to mean he only wanted the LEDE
program to do business with African Americans, albininorities.(Id. I 26. According to
Plaintiff, neither himself nothe only other Caucasian in the roamere invited to &AACP
meeting again.ld.). Instead, the NAACP plannedeetings about the School District’s
purchasing practicesith the help of Ms. Wiswithout notifying Plaintiff. (Id. 1 28-30).

On March 21, the Board approved Plaintiff's retiremdudt.{{ 27).0On March 30, the
NAACP held a meetingttended by EDE vendos and school administratorsd.(f 30). Mr.
Cole and Ms. Gibbs were also preseht.)(According to Plaintiff, the purpose of the meeting
wasto review Plaintiff'spractices and his rehire legislatiot.}. According to a Columbus
Dispatch articletheresult of that meeting was that the Board “had to mak{&]ltural Shift
within the Administratioti which Plaintiff took tomean his elimination(ld.). Plaintiff was not
notified of this meeting or told what was discussédl).(

On April 20, Mr. Oldlam informed Plaintiff thaDefendantsNAACP, Ms. Watson,
Defendant Ronda Watson Barber (publisher and etitohief of OhioMBE), and other
minority activists were resisting his rehire, alleging that his purchasing psaatéze a barrier to
minority-owned businesses because of lack of inclusion effédtsf 32). On April 25Ms.
Barber an African American, @ailed Mr. Oldam, the Superintendent, atfé Board
Members, accusing Plaintiff of practicing “flat-out racism” in managing thehasieg
Department and causing the School District to fail to meet LEDE program gdal.3Q3).

On April 28, Mr. Oldham informed Plaintiff that the Board did not have enough votes to

1 OhioMBE’s website describé3hioMBE as*Ohio’s Largest Blaclowned Business
Newspapef.OHIOMBE, https://ohiombe.com (last visited Apr. 16, 2020).

3
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rehire him, andhat tre rehiring legislatiorhad been removed from the Boardigenda.ld.

34). Ms. Barber and other local minority business owners, including Defendants Geoffi@y Ta
and Walter Catesontinued to oppodelaintiff’s rehiring. (d. 11 35-38).Ms. Barber also
expressed happosition taPlaintiff’'s rehiringin the OhioMBEnewsletter(ld. § 35).

On May 2, Mr. Oldham posted the Director of Purchasing positiony 36). On May 6,
Plaintiff provided Mr. Oldham with threatening lettérs receivedrom Mr. Taylor in 2010 and
2011 that he had forwaed tothe School District's General Counsel butwhich noaction was
evertaken by the Boardld.  39).0On May 24, the School Distrieissembled a pant conduct
interviews for Plaintifs position, which included Mr. Oldham and Ms. Wisel. {[ 42).On May
30, Plaintiff sent a “memorandum” to Mr. Baker and the Superintendent, expressly regjuesti
that the decision not to rehire him be reconsidered and that the hearing be rescHddjlé8).(
Thereatfter, the interviewsr the Director of Pichasing position scheduled to be held the next
day were abruptly cancelledd({ 42). The same day, the Columbus Dispatch published an
article titled “Black contractors opposed Columbus schools rehiring administi@dor]"44).

The article describedow minority vendors were campaigning against Plaintiff and included
statements by Mr. Cates and Mr. TaydacusingPlaintiff of being culturally insensitive,
refering to him as a “cancerdndequaing him to a racist(ld.). Plaintiff's employment wh the
School District ended on May 31d( 45).

According to Plaintiff, “it is absolutely false that [he] is racist[If.(atp. 6).During his
time as the Director of Purchasing, he “worked tirelessly to enhanogploetunitiesof
Economically Disadvantaged Enterprises in the LEDE progrdoh). [n response to Plaintiff
hiring legal counsel to investigate the Board’s decision, the Board cedductanalysis of the

Purchasing Department’s awarding of contracts to LEDE vendors and conttiatib@ére was
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“no evidence of overt violations of the Board’s bylaws, policies or administrative guiledine
Plaintiff had not engaged in amgtions to interfere with minority contractgld. 11 45, 47).

On October 5, 2018, Plaintiff filed an Amended Complaint alleging ten causes of action.
(ECF No. 62). Relevant to ti@ity School Defendant§Plaintiff claims: race discrimination in
violation of 42 U.S.C§ 198l, race discrimination in violation of 42 U.S.C. § 19&f&e
discrimination in violation Ohio Revised Code § 4112/)2aiding and abettintgace
discriminationin violation of Ohio Revised Code 4112.02(J), common law civil conspiracy, and
an Equal Protection violation pursuant to 42 U.S.C. 8§ 19B8City School Defendants filed a
joint Answer on November 2, 2018. (ECF No. 70).

On May 2, 2019, th€ity School Defendants filed a joint Motion for Judgment on the
Pleadings. (ECF No. 115). Plaintiff filed his Response in Opposition on June 13. (ECF No. 119).
Defendants filed their Reply brief on June 27. (ECF No. 121). The matter is now ripedar.re
Il. STANDARD OF REVIEW

A motion for judgment on the pleadings pursuant to Federal Rule of Civil Procedure
12(c) is analyzed in the same manner as a motion to dismiss under Rule 1Z2(zK6).v.
MiddleburgLegacy Place, LL{C539 F.3d 545, 549 (6th Cir. 2008). All allegations in the
plaintiff's complaint are construed in the light most favorable to him, with all allegation
accepted as true and all reasonable inferences drawn in the plaintiff’ sBailmgton v.

Bedford Cy., Tenn, 905 F.3d 467, 469 (6th Cir. 2018). “To overcome a defendant’s motion, ‘a
complaint must contain sufficient factual matter, accepted as true, to state sodlelief that is

plausible on its face.’Id. (quotingAshcroft v. Igbgl556 U.S. 662, 678 (2009))Plausibility’

2 The City School Defendangsethe Board, the individual Board Members, Mr.
Oldham, and Ms. Wise.
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occupies that wide space between ‘possibility’ and ‘probabiligeys v. Humana, Inc684
F.3d 605, 610 (6th Cir. 2012) (quotifgpal, 556 U.S. at 678)If a reasonable court can draw
the necessary inference from thetfet material stated in the complaint, the plausibility standard
has been satisfiedld.
II. ANALYSIS
A. Race Discrimination Claims
Plaintiff alleges race discrimination undeveraldifferent theorie®f federal and state
law. The Court will take each one in turn.
1. Claim One- 42 U.S.C. § 1981
Plaintiff's first claim for relief allegesa 42 U.S.C. § 1983 claim foace discrimination in
violation of 42 U.S.C. § 1981 agairesich Board Memben their individual capacity
42 U.S.C. § 1981 prohibits race discrimination in both making and enfaoiacs
involving public and private actor&mini v. Oberlin Coll, 440 F.3d 350, 358 {6 Cir. 2006).
Specifically, it provides:
All persons wihin the jurisdiction of the United States shall have the same right in
every State and Territory to make and enforce contracts, to sue, be parties, give
evidence, and to the full and equal benefit of all laws and proceedings for the
security of persons and property as is enjoyed by white citizens, and shall be subject
to like punishment, pains, penalties, taxes, licenses, and exactions of every kind,
and to no other.
42 U.S.C. § 1981fa“Section 1981 offers relief when racial discrimination blocks the creation of
a contractual relationship . . . so long as the plaintiff has or would have rights under the . . .
proposed contractual relationshi@®mino’s Pizza, Inc. v. McDonal846 U.S. 470, 476
(2006).

Defendants argue that Plaintiff's first claim fetief fails because they are entitled to

qualified immunity.“Qualified immunity shields public officials who perform discretionary
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functions from tort liability, so long as their conduct does not violate clearly establighés
viewed under the applicable constitutional standdrdanman v. Hinson529 F.3d 673, 683
(6th Cir. 2008). It is “an affirmative defense that, once asserted, shifts thenlfrgdeoof to the
plaintiff to show that the defendant is not entitled to qualified immunity[,]” wisaketermined
on a “factspecific, casdy-case basis.Id. (internal quotations omitted).

In order to determine if Defendants are entitled to qualified immunity, the Gees a
two-part test: “(1) whether, considering the allegations in a light most favdratiie party
injured, a constitutional right has been violated, and (2) whetheighaivas clearly
established.1d. (internal quotations omitted). Here, there is no question that there exists a
clearly established constitutional right to be free from race discrimination seekmg to make
a contractSee Williams v. Richland Cty. Children Serd89 Fed. Appx. 848, 854 (6@ir.

2012) (“If any ‘right’ under federal law is ‘clearly established,’ it is thestational right to be
free from racial discrimination.”Amini, 440 F.3d at 35&ather, Defendants argue that Plaintiff
has failed to “allege, with particularity. .whateachdefendant did to violate the asserted
constitutional right,"asis requiredor “damage claims against government officials arising from
alleged violations of constitutional rightd.dnman 529 F.3d at 684ee also Terrance v.
Northville Red Psychiatric Hosp.286 F.3d 834, 842 {16 Cir. 2002) (holding that “damage
claims against government officials alleged to arise from violations of constitutiginizs

cannot be founded upon conclusory, vagugeneral allegations”A district court must
separately analyze the constitutionality of the individual actions of each defdratamian 529
F.3d at 684becausgovernment officials are personally liable for damages “only for their own
unconstitutional behaviorl’each v. Shelby Ctgheriff,891 F.2d 1241, 1246 (6th Cir. 1989).

Plaintiff alleges thatach of the Board Membeiig, their individual capaadies, kept him
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from forming a contract for employment with Columbus City Schools when the Board removed
his rehire legislation from the May 16, 2017 agenda becaussvikee not enough votes to
rehire him. (Amend Compl., 11 34, 53). Plaintiffther claimghat this actiorwas taken based
on his race.ll. 1 53). Although Plaintiff does not specify each Board Member’s direct
involvement in this decision, the Board, by its nature, actabiextiveentity based on the
voting powerof each individual membegee Doe v. Claiborne Cty., Tenh03 F.3d 495, 512
(6th Cir. 1996) (explaining that school board members are unable to act except as constituent
members of a majority) his differs from generally ascribing the actsabifDefendantgo each
individual DefendantHeyne v. MetroNashville Public Schoql$55 F.3d 556, 564 (6th Cir.
2011). By virtue of identifying each individual Board Member and incluthegspecific actions
taken by the Board that resulted in the allegmtstitutional violation, Plaintiff's allegations
contain enough specificity against the Board Members to survive Defendants’ Msgn.
Peelman v. Delaware Joint Voc. School Dist. Bd. of EAU&3 F. Supp. 268, 270-71 (S.D. Ohio
1991) (holding that the individual school board members were not entitled to qualified immunity
under 8§ 1983 where the plaintiff alleged that the board members votedrenéto her teaching
contractbased on her participation in a union, thereby violating her right to free association).

Accordingly, the Board Members are not entitled to qualified immunityDefdndants’
Motion isDENIED as toPlaintiff’s first claim for relief.

2. Claim Two - 42 U.S.C. § 1985

Plaintiff's second claim for relief alleges civil conspiracy in violation of 42.0.S
1985 against Cole, Gibbs, Oldham, Wise, Barber, Watson, Taylor, and Cates.

Becausdhe School Defendants (Cole, Gibbs, Oldham, and Wise) are officers and

employees of the same entity, as a matter of law, the actions amongst them canrs# ty\ee r
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claim for conspiracyHull v. Cuyahoga Valley Joint Voc. School Dist. Bd. of EA&6 F.2d

505, 510 (6th Cir. 1991). Defendants argue that Plaintiff's § 1985 claimftaatkso allow the
Court to reasonably infer that genamed School Defendants acted in coordination with Barber,
Watson, Taylorandor Cates to treatPlaintiff differently than other similarly situated African
Americans.

“[T]o make out a violation of § 1985(3) . the plaintiff must allege . .four elements:
(1) a conspiracy; (2) for the purpose of depriving, either directly or indirectly, any perslas®r
of persons of the equal protection of the laws, or of equal privilegesnamghities under the
laws; and (3) an act in furtherance of the conspiracy; (4) whereby a persiwerisrgured in his
person or property or deprived of any right or privilege of a citizen of the United.Statdéed
Bhd. of Carpenters and Joiners of America, Local 610, AFL-CIO v. 6&tJ.S. 825, 828-29
(1983);Radvansky v. City of Olmsted FalB95 F.3d 291, 314 (6th Cir. 2005). A plaintiff's
complaint must also allege that “the conspiracy was motivated by abelaed animus.”
Nuchols v. Berrongl41 Fed. Appx. 451, 454 (6th Cir. 2005) (internal quotations omitted).
Importantly, ‘fu]lnder [8] 1985, a plaintiff must plead his civil rights conspiracy charge with
factual specificity; mere conclusory allegations will not survive a motion to diSmiskiedpu
v. Purviance 76 F. Supp. 2d 824, 830 (S.D. Ohio 1998).

Here, Plaintiff alleges that teeDefendants acted “with a common discriminatory
objective in a manner meant to or resulting in Plaintiff being treated differentiyothar
similarly situatedAfrican-Americans” and “took actions in furtherance of the conspiracy to
interfere with Plaintiff’'s employment with the Columbus City Schools which wieeettl
motivated by the Plaintiff's race as Caucasian.” (Amend Compl., 1 62—-63). Thekesopnc

statements are insufficient to allege with specificity a civil conspiréayncunder § 1985.
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Nowhere in the Amended Complaint does the Plaintiff specify what actions \erelta the

School Defendants, in agreemerdither expredg or implicitly— with theNon-School

Defendants, in furtherance of takbegedconspiracyTo illustrate, Plaintiff makes only the

following allegations regardingpecificcommunication or interaction between the School

Defendants and the Non-School Defendants in his Amended Gainpla

Ms. Wise provided a list of LEDE vendors to Ms. Watfmma NAACP focus group
meeting on March 30, 2017. (1 29).

Ms. Watson copied Ms. Wise, Mr. Oldham, and unidentified Board Members on an e-
mail invitation to LEDE vendors for the March 30 meetind.)(

Mr. Cole and Ms. Gibbs attended the March 30 NAACP meeting. (T 30).

Mr. Oldham sent an e-mail to Ms. Watson to confirm the scheduling of a second
NAACP focus group meetingld.).

On April 20, Mr. Oldham was informed that unidentifiedf®rdants, NAACPMs.
Watson Ms. Barber, and other minority activisigere resistindPlaintiff's rehire.(

32).

This resistance was described imails between Ms. Barber and Ms. Watson, which
were forwarded to Ms. Wise and Mr. Oldhatal. ).

Mr. Oldhamandunidentified BoardMembersreceived an-enail from Ms. Barber

that accused Plaintiff of being racist. (T 33).

On May 6, Plaintiff emailedMr. Oldhamtwo threatening letters that he had received
years earlier from Mr. Taylo(] 39).

On May 11, a School iBtrict Administrator forwarded one of Ms. Barber’s articles to

Mr. Oldham, “which included negative and libelous comments made by the

10
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Defendants.” (1 40).

None of these claims allege with particularity any material factsatloat the Court to plausibly
infer coordinated action by Mr. Cole, Ms. Gibbs, Mr. Oldham, and/or Ms. Wise and the Non-
School Defendants to interfere with Plaintiff's rehire based on his $&eeClemens v. Mount
Clements Community School Distri805 F. Supp. 3d 759, 775 (E.D. Mich. 2018) (“A plaintiff
must allege some evidence of coordinated actions between the alleged cosspi(aitimg
Bass v. Robinsgri67 F.3d 1041, 1050 (6th Cir. 1999)).

Evenif the Court found that failing to rehire Plaintiff because the School Defendant
deemed him to be a racist was the same as discriminating against him basedwhichaeis
not) Plaintiff’'s general allegation that there was “concerted conduct between thel8afeto
portray Plaintiff as a racist and interfere with [the Boardesgisiori (Amend Compl., 1 45%
not sufficiently specifias to each Defendattt allege a § 1985 conspiracy claifee Barkovic
v. Atty. Grievance Comim 289 F. Supp. 3d 833, 843 (E.D. Mich. 2017) (under section 1985, a
plaintiff must plead that each government-official defendant, through his own individiagisac
has violated the Constitution). Finally, according to the Amended Complaefendant Board
Members failed to rele Plaintiff in good faith, based upon the available facts and their
independent judgment. Instead Defendant Board Members allowed themselves to suchemb to t
influence of individuals and special interest groups.” (Amend Compl., 1 41). That the School
Defendants may have bepressured or otherwise influencedthg NonrSchool Defendants is
not the samas conspiring with the Non-School Defendants not to rehire Plaintiff based on race.

Accordingly, Defendants’ Motion IEGRANTED as to Plaintiff's seconda&m for relief.

3. Claim Five - Ohio Rev. Code § 4112.42)

Plaintiff's fifth claim for relief alleges race discrimination in violation of Ohio Revised

11
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Code § 4112.02(Aaganst the Columbus Board of Education based on cat’s paw theory.
Defendants args that this claim fails becausésiunsupported by any factual basis.

Under Ohio Revised Code § 4112.02(A), “[i]t shall be unlawful discriminatory practice .
.. [flor any employer, because of race . . . to refuse to hire, or otherwise discriagamist that
person with respect to hire.” The Sixth Circuit describes ttie paw theory of liability as
follows:

When an adverse. . decision is made by a supervisor who lacks impermissible

bias, but that supervisor was influenced by another individual who was motivated

by such bias, this Court has held that the employer may be held liable under a

“cats paw theory of liability.. . . To succeed on a ¢atpaw theory, the employee

must offer evidence of a causal nexus between the ultimate decisionmaker's

decision to terminate the [employee] and the supergsbiscrimnatory animus.

In other words, the employee must show that, [b]y relying on this discriminatory

information flow, the ultimate decisionmakers acted as the conduit of the

supervisors prejudice—his cat's paw. However, a causal nexus is lacking if the
ultimate decision was based on an independent investigation and the employee
presented no evidence that the supervisor's discriminatory animus had influenced
the decision.
Bishop v. Ohio Dep of Rehab. and Corrs529 Fed. Appx. 685, 696 t(6Cir. 2013) (internal
citations and quotations omitted).

Plaintiff claims thadespite his qualifications and good performance reviews, the Board
Members, “who are, when considered individually, subordinates of [the Board] with nmdecis
making authority regardintpe hiring of Plaintiff,” refused to vote to rehire Plaintiff and
removed the rehire legislation from the Board’s agenda solely based on Plaiaté@mend
Compl., 11 34, 86, 90-91). In other words, Plaintiff alleges that the Board violated Ohio Rev.
Code 4112.02) when it acted as the conduit of the Board Members in refusirenie@

Plaintiff because he is Caucasian. This is sufficient to meet the noticknglestandard under

Fed. R. Civ. P. 8. Plaintiff is not required to allegeei@fic detail and a description of any action

taken by the School Defendants that could possibly evawal animus toward Plaintiff’ (Defs.

12
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Motion, 13, ECF No. 115) at the judgment on the pleadings stage. Nor is Plaintiff required to
prove a “causal ness” as this junctureld. at 14).
Accordingly, Defendants’ Motion IBENIED as to Plaintiff's fifth claim for relief.
4. Claim Six — Ohio Revised Code § 4112.02(J)

Plaintiff's sixth claim for relief alleges aiding and abetting an unlawful discritmiga
practice in violation of Ohio Rev. Code 4112.02(J) against Cole, Gibbs, Oldhdriise, as
well as several No&school Defendants.

Ohio Rev. Code 4112.02(d)akes i unlawful for any person ttaid, abet, incitecompe]
or coerce the doing of any act declared by this section to be an unlawful discriminattcg frac
Defendants arguthat this claim fails becausteis derivative of Count VBecauseCount V
survives, this argument is without merit and Defendants’ Moti@ENIED as to Plaintiff’s
sixth claim for relief.

B. Claim Eight - Common Law Civil Conspiracy

Plaintiff's eighth claim for relief alleges civil conspiracy in violation of Ohio laaiast
Cole, Gibbs, Oldham, Wise, Barber, Watson, Taylor, and Cates.

To state a claim for civil conspiraander Ohio lawthe plaintiffmust allege (1) a
maliciouscombination2) of two or morepersons(3) resultinginjury to person or property;
and(4) the existenceof an unlawful act independenfrom the actual conspiracyRosyBlue,
NV v. Lane 767 F. Supp. 2d 860, 868 (S.D. Ohio 2011) (citkegna Cas. & Sur. Co. v.
Leahey Constr. Co219 F.3d 519, 534 (6th Cir. 2000)he requirement of malicious
combination to injure “does not require a showing of an expiEEmMenbetween
defendants, but only@mmonunderstanding or desigavenif tacit, to commit an unlawful

act.” DeBoer Stratures (U.S.A.) Inc. v. Shaffer Tent and Awning €83 F.Supp. 2d 934,

13
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945(S.D.0Ohio 2002) (internal quotations omittedefendants argue that Plaintiff has not
sufficiently pled the first and fourth element.
This Court has held thahére is 0 requirement that eommonlaw conspiracy claim
must be pled with particularityn re Nat’'| Century, Fin. Enters., Inc504 F. Supp. 2d 287,
329 (S.D. Ohio 2007). However, as previously discusbede tare no allegatiorseven
generally—thatsupportthe existence ad “common understanding” between the School
Defendants and the Non-School Defendants to not rehire Plaintiff based on hisndtee A
Court is not required to accept Plaintiff's conclusory allegatian “Defendants maliciously
conspired and/or combined to injure Plaintiff by . . . aiding and abetting in race
discriminatiori (Amend Compl., § 1133s true See Fugate v. Erdpslo. 1:19ev-30, 2019
WL 5073505, at *1 (S.D. Ohio Oct. 9, 2019) (explaining thatwatcovill not accept
conclusions of law or unwarranted inferences which are presented as factuabak&ygat
Accordingly, Defendants’ Motion IGRANTED as to Plaintiff's eighth claim for
relief.
C. Claim Nine - Equal Protection Violation
Plaintiff's ninth claim for relief alleges a violation of the Equal Protection elafishe
Fourteenth Amendment of the United States Constitution pursuant to 42 U.S.C.&yab&3
the Board Members, Ms. Wise, and Mr. Oldh&efendantarguethat becase the Amended
Complaint fails to assert the Equal Protection claim against Defendants imdnagaual
capacitiesit must be considered to be brought against them in their official capacities,
converting it to a claim against the Board as an entity. Plaintiff responds tRaht#reled
Complaint makes clear that he only intended to sue Defendants in their individualiespacit

Count IX.

14
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“[N tis clearly preferabléhat plaintiffs explicitly state whether a defendant is sued in his
or her ‘individua capacity.” Moore v. City of Harriman272 F.3d 769, 772 (6th Cir. 2001
However, failure to do so is not fatéd. When a 8 1983 plaintiff fails to affirmatively plead
capacity in the complaint, the Sixth Circuit instructs courts to apfidgarse é proceedings”
test to determine whether § 1983 defendants have received sufficient notice #natifé pl
intends on holding them individually liabddsent clear labelingd. This entails looking to the
nature of the claims and the filings to date to determine whether proper noticergs/badd.

Taken as a whole, the Amended Complaint prasiéficient notice to Defendants that
theyarebeing sued as individuals. In the caption of the Amended Complaint, Plaintiff kts ea
Board Member'siame their title, and the parenthetical “individually.” While Plaintiff does not
include the same parenthetical for Mr. Oldham and Ms. Wise, he omits theldifies
altogetherincluding only “c/o Columbus City Schools” and the School District's addfess.

id. UnderCount IX, Plaintiff initially refers to each Defendaloy their individual name, as
opposed to their official title. (Amend Compl., T 118). Plaintiff also requests mouketargges
under this cause of action, which is only available in § 1983 claims against defendanits in the
individual capacities-ugate 2019 WL 5073505, at *2.

Moreover, gen if the Amended Complaiitself failed to explicitly state that Defendants
were being sued in their individual capacities, “[s]Jubsequent filingscase may rectify
deficiencies in the initial pleadingsVloore 272 F.3d at 774. HerBJaintiff's Memorandum in
Oppositionclarifies anyambiguity and puts Defendants on sufficient noticePtdintiff's intent
to hold [Defendants] personally liable” under Count IX. (Pl. Memo. Opp., 6, ECF No.SE9).
Abdur-Rahman v. Michigan Dep’t of Corré5 F.3d 489, 49(6th Cir. 1995)reversing

dismissal of a plaintiff's § 1983 claims, because the plaintiff's response to #hreddats’
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motion for summary judgment provided sufficient notice that the action had been brought against
them in their individual capacities).

Because the Coufinds that Plaintifforovided sufficient notice that Defendaargbeing
sued in their individual capa@sas to Count IX, the remainder of DefendaMsinell®
arguments irrelevant. Defendants’ Motion BENIED as toPlaintiff’'s ninth claim for reief.
V. CONCLUSION

For the foregoing reasons, the C@BRANTS IN PART andDENIES IN PART the
City SchoolDefendants’ Motiorfor Judgment on the Pleadings. (ECF No.)115

IT IS SO ORDERED.

/sl Sarah D. Morrison

SARAH D. MORRISON
UNITED STATES DISTRICT JUDGE

3 Monell v. New York City Dep't of Soc. Serviekd6 U.S. 658 (1978)rst recognized
that in order to state a claimrfeelief under federal law against a municipa(itghich extends to
school boards)}he plaintiff must allege that his injuries were the result of a “policy or custom”
of the municipality.
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