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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

RAY SCOTT HEID, etal.,
Plaintiffs,
Civil Action 2:18-cv-00311

Judge Algenon L. Marbley
V. Chief Magistrate Judge Elizabeth P. Deavers

GARY MOHR, etal.,

Defendants.

REPORT AND RECOMMENDATION

Plaintiffs, state inmates who are proceedinitnout the assistance obunsel, bring this
action under 42 U.S.C. § 1983. This matter iieethe Court upon consideration of Defendants
Gary Mohr, Roger Wilson, Trevor Clark, Mattl@m, Scott Gobels, Eric Graves, D.J. Norris,

and Jennifer Williams’ Motion to Dismis$ECF No. 41) and Plaiifits’ Response in Opposition

! Defendant Ryan Dolan is not listed amdhg Defendants bringinpe Motion to Dismiss
before the Court. Defendant Dolan is, hoervepresented by the same counsel from the
Ohio Attorney General’s Office as all other Dafiants. It is not clear, therefore, whether
omitting Defendant Dolan was intentional or erroneous. Defendants do indicate in their
Motion that Defendant Donna Skaggs is notudeld because she “has not yet been served in
this lawsuit.” (ECF No. 41, at pg. 1 n.1.) Pldistpoint out the omission of Defendant Dolan
in their Response in Opposition filed on Redmy 1, 2019. (ECF No. 56, at pg. 2-3.) The
Defendants, however, failed fite a Reply. Furthermore, doDefendants Dolan and Skaggs
are completely omitted from the original Mari to Dismiss which Defendants filed on July 13,
2018, and again it is not clear whether thisiientional or erroneous. (ECF No. 21.) In
Plaintiffs’ Response in Opposition, they point that Defendant Dolan was not included in the
Motion to Dismiss. (ECF No. 26, at pg. 2—-Pefendants again neglected to address
Defendants Dolan and Skaggs in theipRefiled on August 16, 2018. (ECF No. 27.)
Accordingly, the Court must presume thag thstant Motion to Dismiss does not apply to
Defendants Dolan or Skaggs. Orders addngdsoth Defendant Dolan and Defendant Skaggs
will be issued separately frothe instant Report and Recommendation. Accordingly, the use
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(ECF No. 56). Defendants did not faeReply. For the following reasons, it is
RECOMMENDED that Defendants’ Motion tBismiss (ECF No. 41) b6RANTED IN
PART andDENIED IN PART.
I. BACKGROUND OF THE INSTANT ACTION

Plaintiffs are inmates at Ohio correctionatifities. Plaintiffs initiated this action by
filing a Complaint on April 9, 2018. (ECF No.) 1Plaintiffs filed their First Amended
Complaint on June 15, 2018 (ECF No. 19) #rmar Second Amended Complaint on November
30, 2018 (ECF No. 37). Plaintiftging civil rights claims under 42 U.S.C. § 1983. Plaintiffs
identify as “Christian Separatists” and allefjat Ohio prison officials are denying them access
to religious literature in violation of the First Amendment, Fourteenth Amendment, and the
Religious Land Use and Institutionalized&ans Act (“RLUIPA”). On December 14, 2018,
Defendants moved to dismiss Plaintiffs’ Second Adedl Complaint for failure to state a claim.
(ECF No. 41.) Plaintiffsiled their Response in Opposition Babruary 1, 2019. (ECF No. 56.)

1. ADDITIONAL BACKGROUND

In 2009, Plaintiff Damron commenced a civitiaa in this Court aginst the then-Ohio
Department of Rehabilitation and Correctionr®PRC") Religious Services Director in which,
amongst others, he advanced claims utite RLUIPA, 42 U.S.C. § 2000cc-Damron V.
JacksonNo. 2:09-cv-050, 2011 WL 4402767 (S.D.i@Bept. 21, 2011). In the 2009 action,
the Court entered summary judgment agaatigtlaintiffs except Plaintiff Damronld. (seeECF

No. 327.) The Court eventually dismissed tase for mootness because Plaintiff Damron

of the term “Defendants” in the instant Refpand Recommendation refers to Defendants Gary
Mohr, Roger Wilson, Trevor Clark, Matt Gillum, &t Gobels, Eric Graves, D.J. Norris, and
Jennifer Williams.



acknowledged that he had receitkd materials at issue in the rémag claims of his lawsuit.
Id. (seeECF No. 347.)

On August 26, 2015, Plaintiff Damron, Plaintifeid, and other plaintiffs commenced a
civil action in this Court seekg to bring claims for violatioof the Fourteenth Amendment,
First Amendment, § 1985(3), and RLUIPAhe Christian Separatisti@irch Society of Ohio;
the Wife of Christ, Prosopopoeg al. v. The Ohio Department of Rehab. & Corr. ethdd.
2:15-cv-2757 (S.D. Ohio) (“2757 action”). On May 5, 2016, upon adoption of an October 1,
2015 Report and Recommendation, the Court disedl Plaintiff Damron’s claims as barred by
the doctrine ofes judicataand otherwise found that the remagplaintiffs, including Plaintiff
Heid, could proceed under their First Ameramand RLUIPA claims. (May 5, 2016 Order,
No. 2:15-cv-2757, ECF No. 12 at 7-8.) ®arch 17, 2017, upon adoption of a January 30,
2017 Report and Recommendation, the Court dised the remaining plaintiffs’ claims under
the First Amendment, leaving only the RLUIRRim. (March 17, 2017 Order, No. 2:15-cv-
2757, ECF No. 42.) On March 30, 2018, the €guanted Defendantd/otion for Summary
Judgment. (March 30, 2018 Order, No. 2:152¢%7, ECF No. 110.) The Sixth Circuit Court of
Appeals affirmed the decision of this Court on February 13, 20h8.Christian Separatist
Church Society of Ohio; the Wife of ChriBtpsopopoeia et al. v. The Ohio Department of
Rehab. & Corr. et aJ.No. 18-3404.

Plaintiffs filed another action in 2017. the 2017 case, plaintiffs brought claims
identical to the ones brougintthe 2009 action. (Februa®g, 2018 Order, No. 2:17-cv-337,
ECF No. 16 at pg. 2.) The Court dismissed pitig claims for failure to assert any new

material facts that would cure any akmesses in their previous claimgd. @t pg. 8-9.) An



appeal of the 2017 action is currently pendmthe Sixth Circuit Court of AppealdDamron v.
Dodrill, et al., No. 18-3281.
1. STANDARD OF REVIEW

Defendants bring their motion pursuant to RL2€b)(6) of the Federal Rules of Civil
Procedure, alleging that Plaiffisi have failed to state a claiapon which relief can be granted.
To survive a motion to dismiss for failure to statclaim under Rule 12(6), a plaintiff must
satisfy the basic federal pleading requirement$ostt in Federal Rule of Civil Procedure 8(a).
Under Rule 8(a)(2), a complaint must contaislaort and plain statement of the claim showing
that the pleader is entitled to relief.” Fed. Rv.(R. 8(a)(2). Thus, Rule 8(a) “imposes |legadi
factual demands on the authors of complaini€630 Southfield LtdP’shipv. Flagstar Bank
F.S.B, 727 F.3d 502, 503 (6th Cir. 2013).

Although this pleading standadibes not require “detailed faal allegations,’ . . . [a]
pleading that offers ‘labels andmclusions’ or ‘a formulaic recitation of the elements of a cause
of action,” is insufficient. Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atlantic
Corp. v. Twombly550 U.S. 544, 555 (2007)). A complamitl not “suffice if it tenders ‘naked
assertion[s]’ devoid of ‘furtbr factual enhancement.Td. (quotingTwombly 550 U.S. at 557).
Instead, to survive a motion to dismiss fdtuige to state a claim under Rule 12(b)(6), “a
complaint must contain sufficient factual matterto. ‘state a claim to relief that is plausible on
its face.” 1d. (quotingTwombly 550 U.S. at 570). Facial plabsity is established “when the
plaintiff pleads factual contentdahallows the court to drawedlreasonable inference that the
defendant is liable fahe misconduct alleged.Id. “The plausibility of an inference depends on
a host of considerations, including common semgkthe strength of competing explanations for

the defendant’s conductFlagstar Bank 727 F.3d at 504 (citations omitted).



In addition, the Court holdsro secomplaints “to less stringent standards than formal
pleadings drafted by lawyers.'Garrett v. Belmont Cnty. Sheriff's Dep’'No. 08-3978, 2010
WL 1252923, at *2 (6th CirApril 1, 2010) (quotingHaines v. Kerner404 U.S. 519, 520
(1972)). This lenient treatment, however, hasts; “courts should not have to guess at the
nature of the claim asserted.Frengler v. Gen. MototsA82 F. App’x 975, 976-77 (6th Cir.
2012) (quotingNells v. Brown891 F.2d 591, 594 (6th Cir. 1989)).

[11. ANALYSIS

A. Statuteof Limitations

Defendants argue that the statute of limitasi for a 42 U.S.C. § 1983 civil rights action
arising in Ohio expired before &htiffs brought some of their instant claims, and therefore those
claims must be dismissed. (EGIB. 41, at pg. 7-8.) “The stagubf limitations applicable to
claims arising under 42 U.S.C. § 1983 is thvo-year statute of limitations[.]JWilder v. Collins
No. 2:12-cv-0064, 2012 WL 786855, at f2.D. Ohio March 9, 2012) (citingrowning v.
Pendleton869 F.2d 989, 992 (6th Cir. 1989)). “Althoutlte date of accrual for a § 1983 claim
is a matter of federal law, state tolling principégsply to determine the timelines of claimgd.
(quotingDavis v. Clark County Bd. of Com;rslo. 2:12-cv-0064, 2010 WL 333651, at *12 (S.D.
Ohio Jan. 21, 2010)). In general,

equitable tolling applies only when a liigt’s failure to meet a legally-mandated

deadline unavoidably arose from circuamstes beyond that kfant's control.

Graham—-Humphreys v. MemphisoBks Museum of Art, Inc209 F.3d 552, 561

(6th Cir. 2000) (citations omitted). “Abat compelling equitable considerations, a

court should not extend limitatns by even a single dayld. at 561. Additionally,

“neither ‘excusable neglect’ nor igno@ of the law are sufficient to invoke

equitable tolling.” See Rose v. Dql®45 F.2d 1331, 1335 (6th Cir. 1991) (“It is

well-settled that ignorance oie law alone is not sufficient to warrant equitable

tolling”); Harris v. Hutchinson209 F.3d 325, 329-30 (4th Cir. 2000) (equitable

tolling should apply only where petitionerpsevented from asgég his claim by

wrongful conduct of the resndent or where extraordiry circumstances beyond
the petitioner’s control make it impsible to file the claim on time).



There are five factors to consider whdgtermining the appropriateness of tolling
a statute of limitations: “1) lack of noécof the filing requirement; 2) lack of
constructive knowledge of the filing regement; 3) diligence in pursuing one’s
rights; 4) absence of prejudice tthe defendant; and 5) the plaintiff's
reasonableness in remaining ignorarthef particular legal requirementTruitt v.
Cnty. of Waynel48 F.3d 644, 648 (6th Cir. 1998).

Davis 2010 WL 333651 at *12.
Here, Plaintiffs make the following allegationtheir Complaint that any delay in filing
their claims was not due to their ovailure or negligence, but rather
is a result of a legal misrepresentationdmay the Defendants. Plaintiffs were
advised by Trevor Clark, #st. Chief Counsel, Divisionf Legal Services, that
these claims were to be added to case no. 2:15-CV-2757. Because of that
misrepresentation, the Plaintiffs asseitieeir rights in the wrong forum(s) which
caused the delay of the filing of this acti Plaintiffs attempted to amend these
claims “2757” as well as making an attempstpplement these claims in that case.
Furthermore, after those attempts weraiel@, the Plaintiffscontinued to pursue
prosecution of these claims by filimgn appeal, known as case no. 17-4213.
Reasonably relying on the Defendantsghk Services Department, specifically
Defendant Clark’s misrepresentation, fraudulently concealed the fact that these
claims were to be filed as a separate actidg.a result, some of the claims of this
Complaint are seemingly filed beyond the statute of limitations under 42 U.S.C.
1983’s purview. Unquestionably, the Defentfa action has caused an issue of
equitable estoppel, where not for the mgesentation Plaintiffs’ claims would
have been filed in a timglnd appropriate manner.
(ECF No. 37, at pg. 17-18.) Defendants respontgda@llegation in theiMotion to Dismiss is
simply that it would have been a conflict ofarest for Defendant Cleto provide plaintiffs
with legal information if plaatiffs had a pending lawsuit agat the ODRC and that “[s]uch
accusations of misconduct aresbkess[.]” (ECF M. 41, at pg. 8.) Defendants provide no
support for this information. In any event, thrgument goes to the merits of Plaintiffs’ claims
rather than the sufficiency of the pleadings.
There is support for Plaintiffs’ contentioratithey made an attempt to supplement the

claims in the 2757 action. [Fhe Christian Separatist Chur@ociety of Ohio; the Wife of



Christ, Prosopopoeia et al. v. The Olidepartment of Rehab. & Corr. et aNo. 2:15-cv-2757
(S.D. Ohio), Plaintiffs Heid and Damroiteld a Motion for Leave to File Supplemental
Complaint on March 8, 2017—within the twear statute of limitations. (No. 2:15-cv-2757,
ECF No. 40.) The Supplemental Complaint, attacto Plaintiffs’ Motion, is markedly similar
to the Complaint filed in thmstant action. (No. 2:15-cv-275ECF No. 40-1; No. 2:18-cv-311,
ECF No. 1.) This Court has previously h#étdt submission of a Motion for Leave to Amend
tolls the statute of limitégons in 8 1983 casegstate of Bing v. City of Whitehall, Ohi®73 F.
Supp. 2d 770, 787—-88 (S.D. Ohio June 22, 2005). The Cddstate of Binghoted

[a]s a party has no control over wheraurt renders its decision regarding the

proposed amended complaint, the sugsmoin of a motion for leave to amend,

properly accompanied by the proposed adesl complaint that provides notice of

the substance of those amendmentss tible statute of limations, even though

tech_nically the amended complaint will no¢ filed until the court rules on the

motion.
Id. (citing Moore v. State of Ind999 F.2d 1125, 1131 (7th Cir. 1993)). Here, Plaintiffs had
attempted to “supplement” their Complaint ie tA757 action with the claims at issue in the
above-captioned case. Furthermdf@ederal courts have unifonly held that a claim set forth
in an amended pleading is tigelnder the applicable statwsélimitations, if the motion for
leave to amend was filed beforetstatute of limitations had runlJ.S. v. Katz494 F. Supp. 2d
641, 644 (S.D. Ohio March 27, 2006) (citations omittethough not identical to the situation in
Estate of Bingthe essence of not punishing a party whearlghe attempts to properly file new
or amended claims, remains. Therefore, in the limited circumstances of this case, the

Undersigned recommends that Defendants’ MatoBismiss be denied on statute of limitations

grounds.



B. Eleventh Amendment

Defendants argue that Plaifgi official capacity claims against Defendants are barred
by the Eleventh Amendment. A claim assertedragjai state actor in his her official capacity
is really a claim against the stateothhaupt v. Maiderii44 F. App’x 465, 471 (6th Cir. 2005)
(“Official-capacity suits generally represent oalyother way of pleadinan action against an
entity of which an officer is an agent. Afficial-capacity claim is not a claim against the
official personally, for the real party in interest is the entity.” (internal quotation marks and
citations omitted)). The Eleventkmendment of the United Stat€enstitution operates as a bar
to federal-court jurisdiction when a private citizeues a state or its instrumentalities unless the
state has given express conseénnhurst St. Sch. & Hosp. v. Halderm&®5 U.S. 89, 100
(1983);Lawson v. Shelby Cnfy211 F.3d 331, 334 (6th Cir. 2000)t is well established that §
1983 does not abrogate the Eleventh Amendmetiairison v. MichiganNo. 10-2185, 2013
WL 3455488, at *3 (6th CirJuly 10, 2013) (citingQuern v. Jordan440 U.S. 332, 341 (1979)).
Because Ohio has not waived its sovereign immunifgderal court, its entitled to Eleventh
Amendment immunity from suit for monetary damagexon v. State of Ohjdl93 F.3d 389,
397 (6th Cir. 1999).

Accordingly, if Plaintiffs sought to asseraims for compensatory damages against
Defendants in their official capacities, suchiris would necessarily fail as barred by the
Eleventh Amendment. As Plaintiffs point outwever, their Complaint explicitly states that
they seek compensatory damages, nondaalages, and punitive damages from Defendants
“solely in their individual capacity (ECF No. 37, at pg. 23-24 (emphasis added).) The
Eleventh Amendment does not bar a plaintiffaims against defendants in their official

capacity for injunctive relief an their individual capacitiesPrim v. JacksonNo. 2:14-cv-



1219, No. 2:14-cv-2159, 2015 WL 3544668, at *8 (S.D. Ohio June 4, 2015) (ciwgpn v.
Shelby Cnty., TN211 F.3d 331, 335 (6th Cir. 2002)). Because Plaintiffs have only sued
Defendants in their individual capacities wtbay seek compensatory damages, hominal
damages, and punitive damages, the Undersigned recommends that Defendants’ Motion to
Dismiss be denied as moot on Eleventh Amendment grounds.

C. Respondeat Superior

Defendants argue that Plaintiffs’ claimsaatst Defendant Mohr, Defendant Wilson, and
Defendant Clark must be dismissasthuse they fall under the doctrine@épondeat superior
(ECF No. 41, at pg. 9-11.) Deidants argue that Plaintiffsflagations against Defendants
Mohr, Wilson, and Clark rely solely on their ptisin as Director of ODRC, Chief Inspector for
ODRC, and attorney within ODRC, respectivelid. @t pg. 10-11.)

In order to plead a cause of action ungld983, a plaintiff must plead two elements:
“(1) deprivation of a right secured by the Catosion or laws of the United States (2) caused by
a person acting under color of state lawdtint v. Sycamore Cmty. Sch. Dist. Bd. of Ecdb®g2
F.3d 529, 534 (6th Cir. 2008) (citilddcQueen v. Beecher Cmty. Set83 F.3d 460, 463 (6th
Cir. 2006)). To sufficiently plead the secaglément, a plaintiff must allege “personal
involvement.” Grinter v. Knight 532 F.3d 567, 575 (6th Cir. 2008) (citation omitted). Plaintiffs
must allege Defendants were personally iagdlbecause “8§ 1983 liability cannot be imposed
under a theory afespondeat superidr Id. (citation omitted). Thus, to hold a supervisor liable
under 8§ 1983, a plaintiff “must show that the otilcat least implicitlyauthorized, approved, or
knowingly acquiesced in the uncaihgtional conduct . . . ."Everson v. Leisb56 F.3d 484, 495
(6th Cir. 2009).

Plaintiffs make the following allegations iheir Complaint regaing Defendant Mohr:



... ODRC Legal Service officials . . . whigaforcing DirectoGary Mohr’s policy
210-SEC-12, ordered Chaplain Chris Markicoremove [Christian Separatist]
literature entitledPositive Christianity in the Third ReicWas Adolf Hitler a Bible
Christian? andChristian Principles of National Socialisfrom the Chapel library
due toobjectionable(Aryan-American culture) symiiem. (ECF No. 37, at pg. 7
(emphasis in original).)

Correction officers Paul Kirsch and Baifgnner, while carrying out Director Gary
Mohr's STG policy 310-SEC-12, cdetated the publications title@ositive
Christianity in the Third ReicandMein Kampfirom Plaintiff Damron. Meanwhile
John Doe Correction officer(s), actingnder Director Mhr's STG policy,
confiscated the political text titledein Kampfirom Plaintiff Heid. In confiscating
said texts, prison officials violatedlR 5120-9-19(D), (E)&(F) and ODRC Policy
75-MAL-02(VI)(A)&(B). (Id. at pg. 9.)

On October 15, 2015 AD, a massive shakedown was conducted in House 7B.
During which John Doe officer(s), while fencing Director Mohr’'s STG policy,
confiscated a birthday card froRtaintiff Heid's cell. (d. at pg. 10.)

C.O. Ray Blair, while enforcing Direat Mohr's STG policy, issued Heid a
conduct report for a Rule 17 violation; alleging that the picture of Hitler and the use
of the swastika was widely used by wisigoremacist groups, i.e., the depictions
are illegal for Aryan-Americans to sue within ODRC per Director Mohr's STG
policy. (d. at pg. 10.)

Upon learning of the security level denial (a final, non-appealable decision), around
October 6, 2016, Heid sent several kitemmunications to ascertain why the
security level was not denied. Seemingly unjustifiable as he had not been before
the RIB panel or placed in the hole @nAugust of 2010 AD; over 7 years ago.
Eventually it was discovered that the denial was based on the guilty finding of the
Rule 17 ticket. A consequenceifector Mohr’'s STG policy. I¢l. at pg. 11-12.)

The practice of ODRC policy 310-SEC-12¢srity threat groups), enforced by
Director Gary Mohr, targets Aryan-Amedn inmates as security threats to the
community. [d. at pg. 12.)

On October 20, 2014 AD John Doe, ST®o@inator, acting under Director
Mohr's STG policy, conducted an updatedgarofile and affiliation review on
Plaintiff Heid. (d. at pg. 14.)

After Plaintiffs have personally informedd. Graves, Matt Gillum, D.J. Norris and
Roger Wilson (who has an obligation t@port to the Director) of the
unconstitutional effect of Director MohrSTG policy, STG officials continue to
encourage/enforce unconstitutional practices against the Plaintdfsat (5-16.)

10



Plaintiffs Heid and Damron once agaim 05-27-17 AD, attempted to correct the
irresponsible application TG procedures as applies to them by informing Lt.
Graves and, through exhaustion, Cl Ro@élson (who has a duty to report to
Director Gary Mohr) of the Constitutional violations the policy creatks.af pg.
16.)

Director Gary C. Mohr, D.J. Norris, MaGillum, Lt. Eric Graves, through the
practice of policy 310-SEC-12 ,a created a culture of stoms to carry out ethnic
cleansing. . .. This STG policy deems arpression of the Plaiiffs’ ethos (Aryan
ethnicity) illegal. (d. at pg. 16.)

Contemporary ethical jurisprudence in Anca has changed societal sentiment
regarding Aryan-Americans. Guised papular justice, discriminatory practices
toward Aryan-Americans is now common place in modern society. This sense of
popular justice has now spilled over into thisgn system. In light of this, Director
Mohr and the aforementioned STG persommelpermitted to violate the Plaintiffs’
Constitutional rights so long as officials keathe broad, unsubstantiated claim that

a security interest is involvedld( at pg. 17.)

(see generallfeCF No. 37.) The crux of Plaintiffs afjations is that Defendant Mohr oversees
the policy with which they take issue (i.e., 33BC-12). Plaintiffs, however, allege no facts
about how Defendant Mohr specificallypificitly authorized approved, or knowingly
acquiesced in the unconstitutional conduct of which Plaintiffs complain. Accordingly, because
respondeat superias not available in actions und®r1983, the Undersigned recommends that
Defendants’ Motion to Dismiss lmranted with respect to tledaims against Defendant Mohr.
Plaintiffs make the followin@llegations in their Complaimegarding Defendant Wilson:
Plaintiffs thereafter followed the admatiative grievance pcedure and reported
to Roger Wilson, CI, the Cotiwitional violations cased by the confiscation and
exclusion of said publicains. (ECF No. 37, at pg. 9.)
Prevented from providing actual evidence in his defense, Heid was found guilty of
the Rule 17 violation. After being found guilty, Heid was advised no appeal right
exists for a hearing officer ruling, as oppose@n RIB ruling.Nonetheless, Heid
reported to Roger Wilson, CI, pursuantdB 5120-9-31 introduog documents in
defense of expressing hishaicity. Mr. Wilson failed to ensure that Heid’'s
Constitutional rights were protected, iefn encouraged his subordinates to

continue to target the PHiff and Plaintiff's ethniciy for disciplinary action. I1¢l.
at pg. 11.)

11



After Plaintiffs have personally informedd. Graves, Matt Gillum, D.J. Norris and
Roger Wilson (who has an obligation t@port to the Director) of the
unconstitutional effect of Director MohrSTG policy, STG officials continue to
encourage/enforce unconstitutional practices against the Plainkiffat (5-16.)
Plaintiffs Heid and Damron once agaom 05-27-17 AD, attempted to correct the
irresponsible application TG procedures as applies to them by informing Lt.
Graves and, through exhaustion, Cl Ro@élson (who has a duty to report to
Director Gary Mohr) of the Constitutional violations the policy creatks.af pg.

16.)

(see generallfeCF No. 37.) Plaintiffs allege thBeefendant Wilson had a duty to report to
Defendant Mohr, but the Court cannot discern any specific allegationsesfibct to Defendant
Wilson beyond this alleged duty. These allegegido not rise to the level of personal
involvement necessary in order to state a claim under 8 X988ter, 523 F.3d at 575.
Furthermore, no constitutional violation hagorred where an official has denied an
administrative grievance and failed to remedyaélieged behavior or tarvene on the prisoner’s
behalf. See Shehee v. Luttrell99 F.3d 295, 300 (6th Cir. 1999) (holding that “liability under §
1983 must be based on active unconstitutional\behand cannot be based upon a mere failure
to act” such as a denial ofmdistrative grievances) (interhguotations and citation omitted).
Accordingly, becauseespondeat superias not available imctions under § 1983, the
Undersigned recommends that Defendants’ MatiioBRismiss be granted with respect to the
claims against Defendant Wilson.

In addition to the facts alleged in the Cdaipt regarding Defendant Clark previously
discussed in the instant Report and Recommeordatithe statute of limitations analysis,
Plaintiffs make thdollowing allegations:

Consequently, on or about 8-21-15 AD ODRC Legal Service officials Trevor Clark,

Asst. Chief Counsel, and Ryan Dolan,f6@ounsel and Chairperson of the PSC,

while enforcing Director Gary Mohrgolicy 310-SEC-12, ordered Chaplain Chris

Markko to remove [Christian Paratist] literéure entitledPositive Christianity in
the Third ReichWas Adolf Hitler a Bible ChristianandChristian Principles of

12



National Socialisnirom the Chapel library due tibjectionablg/Aryan-American
culture) symbolism. (ECF No. 37, at pg. 7 (emphasis in original).)

On 12-01-15 AD the PSC (T. Clark and Bolan) rendered a decision excluding

both [Christian Separatist] publications titl@dsitive Christianity in the Third

ReichandWas Adolf Hitler a Bible Christianffom within ODRC. [d. at pg. 7.)

Moreover, ODRC officials of the PSC faildo address why the other [Christian

Separatist] publicatiorChristian Principlesof National Socialismwas removed

from the Chapel library. As a result, Clark and R. Dolan’s conduct shows that

the publication was ordered removed becanfsés appeal to a specific ethnic

group. Effectively quelling and/or undubyirdening the Plaintiffs’ ethno-religious

expressions within ODRC.Id. at pg. 9.)

During this appeal process, on 12-04AB, the PSC (T. Clark and R. Dolan)

concluded on form DRC 4225 the exclusiof publications which depict the

swastika from the Plaintiffs’ possessiond. @t pg. 9.)
(see generallfeCF No. 37.) When construed in a lightghtavorable to Plaintiffs and taken as
true, Plaintiffs’ Complaint establishes thatf®edant Clark at least implicitly authorized,
approved, or knowingly acquiesced in confiscatitggature and potentially other “religious”
materials from PlaintiffsSee Love v. Franklin Cnty., Kentucko. 3:18-cv-00023, 2019 WL
1387692, at *6 (E.D. Ky. March 27, 201@olding that because defendant saw prisoner was in
labor and chose not totarvene, plaintiff established defemdidat least implicitly authorized,
approved, or knowingly acquiesced in the uncortstital conduct of the offending officers.”).
Accordingly, the Undersigned recommends thatendants’ Motion to Dismiss be denied on a
theory ofrespondeat superiawith respect to Defendant Clark.

D. Qualified Immunity

Defendants argue that Plaintiffs claims aB&fendants in their indidual capacities fail
because Defendants are state officials andétigeno constitutionally protected right for

Plaintiffs to ‘separate’ from aers while practicing their relign in the prison context.” (ECF

No. 41, at pg. 12.) Defendants appear to hagpy@nd pasted” an argument from one of the

13



earlier cases involving &intiffs Heid and Damron, rather than focusing on the facts of the
instant action. As Plaintiffs pai out, the allegations in thedComplaint include: “(1) the
removal of religious publicatiorfsom the Chapel; (2) the configaan of religious and political
publications from Plaintiffs’ pemn, respectively; (3) thcriminalization oPlaintiffs’ ethnicity;
(4) the criminalization of Plaintiffs’ religious befs; (5) ethno-religious discrimination; and (6)
the substantial burden placed on Plaintiffs’ actessligious CDs.” (ECF No. 37, at pg. 14.)

“Qualified immunity balances two importantémests—the need to hold public officials
accountable when they exercise power irresiphnand the need to shield officials from
harassment, distraction, and liability whtey perform their duties reasonablyP?earson v.
Callahan 555 U.S. 223, 231 (2009). “Under the dowtrof qualified immunity, ‘government
officials performing discretionary functions generally are shielded from liability for civil
damages insofar as their conduct does not viclately established statutory or constitutional
rights of which a reasonable person would have knowRliillips v. Roane County34 F.3d
531, 538 (6th Cir. 2008) (quotiridarlow v. Fitzgerald 457 U.S. 800, 818 (1982)).

“[Q]ualified immunity applies regardless of ether the government official’s error is a
mistake of law, a mistake of fact, or a migddased on mixed questions of law and fatd.”
(internal quotation marks and citations omitte@he determination of whether a government
official is entitled to qualifiedmmunity is a two-part inquiry Miller v. Sanilac County606
F.3d 240, 247 (6th Cir. 2010). “First, viewingetfacts in the light &t favorable to the
plaintiff, has the plaintiff shown that a coistional violation has occurred? Second, was the
right clearly established #te time of the violation?’ld. (internal quotation marks and citations
omitted). The Court need not consider these questions sequeniailys v. Byrne$85 F.3d

971, 975 (6th Cir. 2009) (citation omitted). “Orites determined that the right is clearly
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established, the [C]ourt must determine ‘wieettihe plaintiff has alleged sufficient facts
supported by sufficient evidence to indicate witazeé defendant] allegedly did was objectively
unreasonable in light of [the] clearlytaklished constitutinal rights.” Dickerson v. McClellan
101 F.3d 1151, 1158 (6th Cir. 1996) (quotihgams v. Metiva3l F.3d 375, 387 (6th Cir.
1994)).

Here, Defendants make no relevant argumelated to the instant action regarding
qualified immunity. It would bémpermissible for the Court to make Defendants’ argument for
them. Catepillar Financial Serv. Corp. v. Sunnytime Seeding & Landscaping, NbC10-316,
2011 WL 4834242, at *2 (E.D. Ky. Oct. 12, 2011) {dtutterly inapproprite for the court to
abandon its position of neutrality favor of a role equivalent to champion [on a party’s
behalf].”) (internal quations omitted) (citingsuarino v. Brookfield Township Truste@80
F.2d 399, 406 (6th Cir. 1992%e¢e alsd-enwick v. ColvinNo. 1:14-cv-2581, 2016 WL 726898,
at *8 (N.D. Ohio Feb. 24, 2016) (“[T]he court will not substitste spontéts own arguments
where none have been posed[.]”). Accordnghe Undersigned recommends that Defendants’
Motion to Dismiss be denieah qualified immunity grounds.

E. Section 1983 Requirements

Defendants argue that the Plaintiffd fa state a claim under § 1983 because the
Plaintiffs fail to show the removed literature eeligious texts. (ECF No. 41, at pg. 12-13.)
42 U.S.C. § 1983, provides as follows:

Every person who, under color of any stat ordinance, regulation, custom, or
usage, of any State or Territory or the DBegtof Columbia, sulgcts, or causes to

be subjected, any citizen of the United &satr other personithin the jurisdiction
thereof to the deprivation @ny rights, privileges, ommunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law, suit in
equity, or other proper proceedings for redress.
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In order to proceed under § 1983, a plaintiff nprsive both that (1) the perpetrator acted under
color of state law; and (2) ¢hconduct deprived the complairt of rights, privileges, or
immunities secured by the Constitution or laws of the United StR&satt v. Taylor 451 U.S.
527, 535 (1981)Brandon v. Allen719 F.2d 151, 153 (6th Cir. 19883y'd and remanded sub
nom Brandon v. Holt469 U.S. 464 (1985).

The First Amendment, made applicable te ¢liates through the Fourteenth Amendment,
provides that “Congress shall make no law respgcain establishment of religion, or prohibiting
the free exercise thereof . . ..” U.S. Coastend. |I. “Prisoners retain the First Amendment
right to the free exercisef their religion.” Hayes v. Tennesse®24 F. App’x 546, 549 (6th Cir.
2011). “Under § 1983, a prisoner allegithat the actions of prisofficials violate his religious
beliefs must show that the beli@f practice asserted is religoin the person’s own scheme of
things and is sincerely heldBarhite v. Carusp377 F. App’x 508, 511 (6th Cir. 2010) (citation
and internal quotation marks omitted). The presamust also show that the prison’s action
substantially burdens his sineér held religious beliefsld. “An action of a pison official will
be classified as a substantial burden whenabiadn forced an individual to choose between
following the precepts of his religion and fatfieg benefits or when the action in question
placed substantial pressure on an adherent thifyntais behavior and to violate his beliefs.”
Hayes 424 F. App’x at 555 (internal quotation maknd citations omitted). Under § 1983, if
the action substantially burdens a prisoner’s selgdreld beliefs, the action “is valid if it is
‘reasonably related to legitimate penological interest€dlvin v. Carusp605 F.3d 282, 296

(6th Cir. 2010) (quotingurner v. Safley482 U.S. 78, 89 (1987)).
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Plaintiffs allege that ODRC'’s policies regarding the subject literature violate their First
Amendment right to the free exise of religion. The followings Defendants’ entire argument
in their Motion to Dismiss regarding why the taéure does not conttte religious texts:

Plaintiffs’ claims are partially dependearion the removal of ceitaliterature from
[Ross Correctional Institution]. The boadlederenced are “Positive Christianity in
the Third Reich”, “Was Adolf Hitler a Bibl€hristian?”, “Christian Principles of
National Socialism”, and “Mein Kampf: [fd Translation.”"While these books may
have religious dialogue conteid within them, they are nquired for the practice

of the Christian Separatist faith. “MeKampf” is Adolf Hitler's autobiography;

not a religious text. “Positive Christianitythe Third Reich” is a 72 page pamphlet
that is intended to clarify the Nazi party’s stance on Christianity. This is not a
religious text, but rather discussion of how the Napiarty viewed Christianity.
Neither of the two remaining booksconsidered religiousxeeither. To the extent
that Plaintiffs claims rest on the retunhthese four books to [Ross Correctional
Institution], they fail tostate a claim because the above-mentioned books are not
religious texts. Accordingly, Plaintiffs do not have a constitutional right to view or
possess them.

(ECF No. 41, at pg. 13.) Defendants do not include a citatianytauthority in their argument.
Rather, the argument reads as though it is sidplgndants’ opinion that ¢hliterature at issue
do not constitute religious texts. PlaintifResponse, on the othemih includes citations to
caselaw and an explanation of why theséstare important t€hristian Separatisfs.

The Court discussed caselaw regarding whether Plaintiff@fbaonstitute a religion in
its March 4, 2019 Order denying the Plaintiffs’ tibm for a Preliminary Injunction and denying
the Plaintiffs’ Motion for Recusal. & No. 57.) As the Court explained,

[m]ost courts to have addressed chalendgprought by groups that hold racist

beliefs have assumed without discusstbat such groups hold beliefs which

qgualify as religious and are entitled pootection under the First Amendment,
RLUIPA, or FRFA. See, e.gMann 2007 U.S. Dist. LEXIS 94002 (considering

2 Plaintiffs sum up Defendants argument aptly: “[I]t is important to note that the Defendants
have not alleged how the exclusion of theseipatibns are reasonably related to legitimate
penological interests or that Ri&iffs’ beliefs are insincere. In fact, the Defendants|’] sole
argument is to purport to be religious expertthef Christian Separatist faith . . . namely that
these publications are either not required for studyot religious in the scheme of Christian
Separatist religious exercise(ECF No. 56, at pg. 16.)
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an RLUIPA claim brought by memberstbie Christian Identity ChurchpcCabe

v. Arave 827 F.2d 634, 636—37 n.2 (9th Cir. 19@8%suming that the Church Jesus
Christ Christian, which includes “racilahtred, revenge and violence” and included
the Aryan Nation as its “alter ego,” was religion for purposes of the First
Amendment)Murphy v. Missouri Dep’t of Corrs814 F.2d 1252, 1255-56 (8th
Cir. 1987) (finding that plaintiffs weraot harmed when district court assumed
without deciding that Church of Jesus GhiChristian was a religion). In some
cases, the defendants did not challenge the beliefs in question constituted a
religion. See Borzych v. Frank39 F.3d 388, 390 (7th Cir. 2006). Courts to have
addressed the issue have been split on whether groups that espouse views similar
to the views of the Christian Separatistutch are religions. The Tenth Circuit has
found that “Creativity,” whichhas as “one of [its] cerdl tenets” the belief that
“Good is personified by the White Race and thusade for its fute, while evil is
personified by its antithesis this world, the JewisRace,” is not a religionHale,
2016 WL 117616, at *1-5. But the Third Cirtbas held that the Nation of Islam,
whose “members want to establish a seearitory where black people can live
independently and ‘believe the offeriafegration is hypocritical and is made by
those who are trying to deceive the blac&gles into believing that their 400-year-
old enemies . . . are, all of a sudden, ttigends,” is entitledto First Amendment
protection as having “views . . .ffaiently rooted in religion.” Sutton 323 F.3d

at 252. The Eighth Circuit cast significalttubt on a district court’s determination
that the Church of Jesus Christ Christieas not a religion, findinthat “the district
court may have erred in its conclusion that the inmates’ beliefs are purely secular”
and that “the inmates’ religion may lm®mprehensive and that it may address
fundamental and ultimate questiondfiggins v. Sargen753 F.2d 663, 666 (8th
Cir. 1985). The Eighth Circuit remanded ttese to the district court for further
consideration. In addition to notingathRFRA, and therefore RLUIPA, required a
claim based on “a religiouzelief rather than a pbsophy or way of life,"General
Conference Corp. of Seventh-Day Advent&is F.3d at 410, the Sixth Circuit has
also opined that “a court's attempt tostiliguish between what is or is not a
religious belief might implicate the Establishment Clauddéw Doe Child #1 v.
Congress of United State®91 F.3d 578, 588 n.4 (6th Cir. 2018) (citidgw York

v. Cathedral Acad434 U.S. 125, 133 (1977)).

(ECF No. 57, at pg. 12-13.) Ultimately, the QGaleclined to determe whether Christian
Separatism is a religion because it found thaDkfendants had shown their decisions were the
least restrictive means of furtheringcompelling governmental interestd.(at pg. 13.) Here,
Defendants simply argue that Plaintiffs areble to state a claim under 8 1983 because the
removed literature is not religious. Defendahtsyever, fail to support their position. As noted

above, it would be impermissible for the Cawrtnake Defendants’ argument for them.
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Catepillar, 2011 WL 4834242 at *Fenwick 2016 WL 726898 at *8. Accordingly, the
Undersigned recommends that Defendants’ MotidDismniss be denied as their assertion that
Plaintiffs have failed to state a claim under § 1983.
IV.CONCLUSION

For the reasons stated above, the Undersigig€iOM M ENDS that Defendants’
Motion to Dismiss (ECF No. 41) ®BRANTED IN PART andDENIED IN PART.
Specifically, the UndersigndECOM M ENDS that Defendants’ Motion to Dismiss be
GRANTED with respect to Defendant Mohr under a theorgespondeat supericand
Defendant Wilson under a theoryrespondeat superiorThe UndersigneRECOMMENDS
that Defendants’ Motion to Dismiss BENIED with respect to the statute of limitations,
Eleventh Amendment, qualified immunity, fakuto state a claim under § 1983, and with respect
to Defendant Clark under a theoryrepondeat superior

PROCEDURE ON OBJECTIONS

If any party seeks review by the Districid@je of this Report and Recommendation, that
party may, within fourteen (14) days, file aserve on all parties objections to the Report and
Recommendation, specifically dgeating this Report and Raomendation, and the part in
guestion, as well as the bafis objection. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must bBed within fourteen (14) dayafter being served with a copy.
Fed. R. Civ. P. 72(b).

The parties are specifically advised ttteg failure to object to the Report and
Recommendation will result in a waiver of the rightitonovareview by the District Judge and

waiver of the right to appeal thedgment of the District CourtSee, e.gPfahler v. Nat'l Latex
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Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that “failure to object to the magistrate
judge’s recommendations constituedvaiver of [the defendant’s] diby to appeal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of distrcourt’s denial opretrial motion by failingo timely object to
magistrate judge’s report and recommendation). Even when timely objections are filed,
appellate review of is@s$ not raised in those objections is waivBbert v. Tessed07 F.3d

981, 994 (6th Cir. 2007) (“[A] gendrabjection to a magistrategige’s report, which fails to

specify the issues of contention, does not suffigeréserve an issue for appeal . . . .”) (citation
omitted)).
Date: June 17, 2019 /s/ Elizabeth A. Preston Deavers

ELIZABETH A. PRESTON DEAVERS
CHIEF UNITED STATESMAGISTRATE JUDGE
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