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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

SAUNDRA KAY MCMANIS ,
Plaintiff,
V. Civil Action 2:18-cv-491

Judge Michael H. Watson
Magistrate Judge Jolson

COMMIS SIONER OF
SOCIAL SECURITY ,

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Saundra Kay McManjsbrings this action under 42 U.S.C. § 405(g) seeking
review of a final decision of the Commissioner of Social Security (“Conmomeg) denying ler
Disability Insurance BenefitsForthe reasons that follow, it RECOMMENDED thatthe Court
OVERRULE Plaintiff's Statement of Errors amdFFIRM the Commissioner’s decision.

l. BACKGROUND

A. Prior Proceedings

Plaintiff applied forDisability Insurance Benefits (“DIB”"Jn October2014 alleging
disability due to anumber of physical and mentahpairments (Tr. 174 PAGEID #:226).
Plaintiff alleged an onset date &dnuaryl, 2013. [d.).

After initial administrative denials of Plaintiff's claims, Administrative Law Judge
Catherine Md“the ALJ") heard the case aviay 12 2017. (Tr. 38-85 PAGEID#: 87-134. On
September 262017, the ALJ issued a decision, finding that Plaintiff was not disabled within the

meaning of the Social Security AcfTr. 10-25 PAGEID #:59-74) Plaintiffrequested a review
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of the Hearingand the Appeals Council denied review, making the ALJ’s decision the final
decision of the CommissionerTr( 1-6, PAGEID #:50-55.

Plaintiff filed this case oMay 17, 2018, and the Commissioner filed the administrative
record on July 23, 2018. (Dogf). Plaintiff filed a Statement of Specific Errors $aptembes,
2018(Doc. 8) andthe Commissioner responded $aptember 302018 (Doc. 0). No reply was
filed. Thus, thé matter is now ripe for review.

B. Relevant HearingTestimony

Plaintiff was 61 years old at the time of the hearing. (Tr. 46, PAGEID #: Abjhe
hearing Plaintiff testifiedabout both her physical and mental issues; however, because Plaintiff's
argumen relates only to her mental impairments, the Court focuses on testimonyimgge
same. Plaintiff testified that she lives in a twsiory house with her husband and three dogs.
(Tr. 45, PAGEID #: 94). Shehas her GED and attended Daymar College for three quarters.
(Tr. 46, PAGEID #: 95). At the time of the hearinglaintiff was5’1” tall and weigted 225
pounds. (Tr. 47, PAGEID #: 96). She explained that her husband has received disability benefits
since becomingnjured in a1986 mining accidentandthat she receives food stamps and has a
medical card. (Tr. 48, PAGEID #: 97).

As to her work history, Plaintiff worked at Ponderdsam 2006 to 2013 She first served
as a food bar workebefore being promoted to shift coordinator, awbntuallyto assistant
manager. (Tr. 49-50, PAGEID #: 9899. As shift coordinatoy Plaintiff explainedthat her
responsibilities included ensuring that employees were on task, managiog&usbmplaints,
and disciplining employees when necessaryr. 6B-54, PAGEID #: 10203). As assistant
managershe was primarily responsible fechedulingand customer serviceld.). When asked

to describehe circumstances surrounding her departure from Ponderosa, Plaintiffreedothiat



she was frustratetloth becauseipper management would natt after she reportedhat her
manager was stealing and becadusgrep cooks had failed to show up to work that ddy. 58—
59, PAGEID #: 107-08).

In response to the ALJ’s question concerning her inabilityoxk, Plaintiff explained that
she was “afraid of hurting somebody or myself because [she] get[s] syeti and that she does
not know how to deal with her “built up” anger. (Tr. 59, PAGEID #: 108). Plaintiff testified t
she sees a therapist at Vdtand Centers on a monthly basis and takes BuSpar, Abilify, and Paxil
for her “nerves.” (Tr. 60, PAGEID #:. 109)Sheexplained thagtbecause of her mental health
issues she does not leave the house and doe®ften associate with others.Id(). Shealso
testified, however, that she spends a significant amount ofwitheher husband, daughter, and
adult grandchildren, all of whom help her with household cholds). (Plaintiff's grandchildren
visit approximately once a week, and her daughter generally visits everynagher (Tr. 61,
PAGEID #: 110). Shalsostays in touchvith afriend over the phone on a monthly basikl.)(

As to her daily activities, Plaintiff testified thiaer family membershandlemost of thegrocery
shoppingand tousework and thashe cookssimple mealsalbeit infrequently. (Tr. 64—65
PAGEID #: 1B-14. She explained that she spends most of her days in her lounge chair either
sleeping, watching TV, or listening to music. (Tr. 66, PAGEID #: 115).

In responseéo her attorney’s questions about her ability to focus, Plaintiff explained that
“[i]t feels like the whole world is crashing in all around me, and everybodytegat up on top
of me, and just suffocating rhand that she “just want[s] to be left alongTr. 68, PAGEID #:
117). Plaintiff testifiedhat she was ‘@ervous wreck’in anticipation of thénearing and took an
extra pill to help with her symptoms.d(). Plaintiff's attorney then asked her to describe her

anger:



Q. So tell us more about your anger. How frequently do you get angry, and
what kinds of things make you angry?

A. | get angry every day. It doesn’t take much to make me angry.

Q. What kinds of things might make you angry?

A. | can watch a simple television show, and be marhiree of the, of a
commercial, or, or someone can knock on my door, and I'll be mad because
they're coming and bothering me.

Q. So how does that anger come out, or what - -

A. Sometimes | knock things off the tables. | have broken dishes before
because was mad, just smashed them and cracked them.

Q. How frequently does stuff like that happen?

A. Once every couple months maybe if | get really, really angry.

Q. What other things do you do more frequently than that? How does your
anger come out?

A. It comes out in the way | treat people.

Q. And what does that mean?

A. That I'm mean to my family members when they try to help me.

Q. Okay. Are you loud?

A. I'm very loud.

Q. Do you use not nice words?

A. 1 use not nice words, and | call you everything but a - -

Q. Do you swear?

A. Oh, yes. | say things that | shouldn’t say.

Q. How frequently do you do that?

A. Every day. I'm cussing every day at something, or somebody.

(Tr. 68-69, PAGEID #: 117-18).

In response to her attorney’s questioning, Plaintiff explained that she stopped driving
because she gets “road ragdTr. 72, PAGEID #: 12 Plaintiff testified that she does spend
time with family and has good days and bad dal). (For example, she attended a baby shower
when she wakaving a good day.Id.). She stated that she has not had thoughts of harming herself
for a long time, but that she has thoughts of harming other people and “just want[s] to slap peopl
every time [she] get[s] around them” because they “aggravate fhedds” (Tr. 7273, PAGEID
#: 121-22).

Finally, at the hearing, a vocational expert (“VE”) opined #maindividual with Plaintiff's

age, education, relevant work experience, and residual functional capaddyreturn to all of



her past relevant work both ake generally and actually performed the wo(8ee generally
Tr. 77-81, PAGEID #: 126-30

C. Relevant Medical Background

Plaintiff's arguments concern her mental impairments only, and the Coudqueemgly
examines the relevant medical evidence pertaining to the same.

On January 23, 2014, Plaintiff was treated at Riverside Hospital and was noted to be
positive for anxiety buivas in no acute distress and was alert and orierfied 287, PAGEID #:
341). Plaintiff first saw her primary care physician, Dr. Agin April 29, 2014 (Tr. 336-37,
PAGEID #: 39691). Plaintiff stated she had “suicidal ideations” but Ash was‘unable to
assess” such ideations. (Tr. 336, PAGEID #: 380).Ashreported Plaintiff’'s emotioal stateas
“appropriaté and notedhat she was “pleasant,” alestiented, and in no acute distress. (Tr. 337,
PAGEID #: 391). Dr. Ash noted Plaintiff’'s anxiety, along with other physical issuesd
prescribed Plaintiff medication for her anxietyd.). In June 2014, Plaintiff experienced choking
episodes and reported smoking marijuana to help calm her nerves. 1¥823BAGEID #:
385- 89.

During a January 12, 2015 follewp appointmentDr. Ashprescribed Plaintiff additional
medication for her depression and angé€fr. 543, PAGEID # 597). Plaintiff “denies any
homicidal or suicidal ideations and states she loves and takes care of dehdglaen and because
of her faith she knows she could not kill herseffid.). On January 27, 2015, Plaintiff presented
to Riverside Hospital, complaining of shortness of breaitth chest pain (Tr. 289 PAGEID #:
343. Plaintiff wasfoundto be positive for anxiety. (Tr. 290, PAGEID 344). On March 17,
2015 Plaintiff told Dr. Ash that hedepressiorwaswell controlled with medications and that,

because of her medications, she felt like she could get out of bed in the morninggdtathessed,



and tend to her daily activities. (Tr. 536, PAGEID #: 500). Dr. Ash noted, however, thatfPlainti
“states she remains extremely angry and very irritable” and “that she does héd Wwararound
people and everything and everybody makes her madfl]). Consequently, heferred Plaintiff
to psychiatry for her anger and irritabilityld().

Plaintiff began receiving treatment at Woodland Centierc. for her mental health
problemsn March 2015 (Tr. 545 PAGEID #: 599. During her diagnostic assessment, Plaintiff

explainedhat she is “angry all the time,” “wake[s] up angry,” and sought out treatmé&alk to
someone” and “work on her anger(fd.). Plaintiff's therapist, Mary Brown, opined that Plaintiff
“has had anger issues and inability to regulate emotions fooxipyately three years” but also
noted thatshe ‘has found through diagnosis of primary doctor that her thyroid is not working
properly and has been diagnosed with hypothyroidism, which may be contributingntés clie
symptoms.” (Tr. 548, PAGEID #:02). Brown alsoopined that Plaintiff was at a low risk of
harm toherself andno reported risk of harm to others. (Tr. 553, PAGEI®G@7). March 19,
2015 progress notes from Woodland Cenpeovidethat Plaintiff was*unable to control anger,
depression rad anxiety symptomatology,” buhat shewas “very cooperate and open during
assessment.” (Tr. 749, PAGEID #: 804). On April 1, 2015, Platalidf her therapisthat she

still struggled with anger issues, but that she “fel[t] better already simomgdo therapy]”

(Tr. 752, PAGEID #: 807).A week later,Plaintiff expressedhe was looking forward to her
birthday party that her family was hosting for her the next day, but that she Wagtgtavated”
regarding her anger outbursts. (Tr. 753, PAGEID #: 888also told her therapist that she was
willing to work on brething exercises to cope with her anger and reported “better mood and ability

to control thoughts faster since beginning therapy[.]” (Tr. 754, PAGEID #: 809). Onl&pril

2015, sheopened up to her therapist abgatiousfamily issues, including abusand was “very



engaging and open in sessiofTr. 757, PAGEID #: 812). Plaintiff remarked that she “feels safe”
talking with her therapist about these issuég.).(

During aMay 4, 201%herapy sessiomlaintiff reportedthat her symptoms had impexy
since increasing her medications and that lsdenjoyed spending the previous day with her
sister,stating,[i]t felt great to get some sun” and plant flowers. (Tr. 760, PAGEID #: 815). She
also reported guilt stemming from family issues but aiteld heroverall change in attitude to
medications and therapy. (Tr. 761, PAGEID #: 818pproximately one week latePlaintiff
described heanger related to family issues but stated that sheemjaging outdoor activities and
spending time with other peoplexplaining “I swear it's the Abilify that's made it better.”
(Tr. 762-63, PAGEID #: 81#18). June 4, 2015 therapy notes provide that Plaintiff “has had
difficulty getting along with her daughter for several years and finddficudt to cortrol her
temper when her daughter makes her mad.” (Tr. 767, PAGEID #: 8B&)apy notesdatedJune
30, 2015list “several successes between visitscluding “being able to hold her tongue witbr
daughtet and going to workat a senior centewithout “geting upset” with anyone.(Tr. 771,
PAGEID #: 826).

On June 11, 2015 and June 16, 2015, Plaintiff underwent a psychological evaluation with
Boris Todorov, Ph.D. (Tr422, PAGEID #:. 476). Dr. Todorov administered a Personality
Assessment InventoryPAI") , the Beck Depression Inventory, and the Beck Anxiety Inventory.
(Tr. 4527, PAGEID #: 47981). Based on hidindings Dr. Todorov noted the following
“diagnostic impression[s]"Somatic Symptom Disorder, Major Depressive DiserdRecurrent
and Moderate, and Generalized Anxiety Disorder, with a Global Assessment dioRitgc
(“GAF”) of 50. (Tr. 427, PAGEID #: 481 Hefoundthat Plaintiff presented witamoderate to

severe depressed mood and generalized anxiety, with poor coping skillsffemdtydiself-



regulating difficult emotions. 1¢.). Consequently, he opined tHlaintiff would have “poor”
abilities coping with work stress and behaving in an emotionally stable méafaierabilities

relating to coworkers, interacting with the public, using judgment when integadth the public,
maintaining attention and concentration, relating predictably in social eitgatiand
demonstrating reliabilityand “good” abilitiedollowing work rules, interacting with supervisors,
functioning independently, carrying out detailed, but not complex job instructiongingaout

simple job instructions, and maintaining personal appearance. (Tr. 430-32, PAGIED #: 484-86).

On August 13, 2015, Plaintiff told her therapist that she was doing “so netiteln than
when [she] first started coming” and that she “feels so good right now[.]” (Tr. 778EPAG
833. On September 21, 201Blaintiff was pleasetbothto have hado recentarguments with
family membersandwith being able to clean her hom@:r. 785, PAGEID #: 840)Therapy notes
from December 14, 2015, indicate that Plaintiff felt sad about her youngest grghtstanoving
out ofherhome, buthatshe would force herself to get up “most of the time” and that her husband
encouraged her to do so as well. (Tr. 790-91, PAGEID #: 845-46).

During aFebruary 17, 201therapy sessiomlaintiff was pleased that she haskisted her
friendfollowing surgey and agree that she was able to “manage remaining problems on her own
with skills she has learned through therapy[.]” (Tr. 793, PAGEID #: 8&&cordsfrom March
2016indicate that Rintiff wasdoing well, buthatDr. Ash increased her medicatidmscausef
Plaintiff's concernthat hersymptoms were returning. (Tr. 449, PAGEID #: 0®uring the
exam, Dr. Ash noted an appropriate emotional state and that Plaintiff waarni|esert, oriented,
and in no distress. (Tr. 4480, PAGEID #: 50304.). A review of symptoms in April 2016, noted
Plaintiff's euthymic mood, with no signs aéstlessness, no anxiety, no depression, and no

psychological symptoms. (Tr. 446, PAGEID #: 0@t aJuly 2016 appointment with Dr. Ash,



Plaintiff reported that her anxiety and depressi@mne doing well, and Dr. Ash noted Plaintiff's
pleasant behavicand appropriate emotional state. (Tr. 441-42, PAGEID #: 495-96).

In January 2017, Plaintiff told her theraplsit she did not like to go shoppjrexperienced
road rage, and had difficulties with her anger and impulse control. (T+989PAGEID #
852—53. On March 2, 2017, Plaintiff reported anger over the Nielsen ratings, her neighlmr’'s do
and road rage. (Tr. 861, PAGEID #: 916). During a March 13, 2017 appoiniitiemr. Ash
Plaintiff reportedsheno longer needed medication for sleep, felt things were going welthand
she was doing wetin her medication. (Tr. 882, PAGEID #: 97Dr. Ash’s exam notesdicate
that Plaintiffwas pleasant, alert, oriented, and in no acute dist(@ss883, PAGEID #: 93B In
April 2017, Plaintiff reportedfeeling “very stressed’in anticipation ofher upcomingdisability
benefitshearing. (Tr. 865PAGEID #: 20).

D. The ALJ’'s Decision

The ALJ found that Plaintiff remained insured for disability insurance benkfisigh
March 3), 2018, and hatshe had not engaged in substantial gainful activity siecalleged onset
date of January,2013. (Tr. 13, PAGEID #:62). The ALJ determined that Plaintiff suffered from
the following severe impairmentshronic obstructive pulmonary disea$&0PD), disorders of
the spine, and osteoarthritis and allied disorddld.). Additionally, the ALJ determined that
Plaintiff suffered fromnonseverempairments, includindpiatal hernia, GERD, a senile nuclear
cataractand anxiety and depressiveaters (Id.).

As for the opinion evidence, the ALJ assigned Plaintiff's GAF s@rging fromb0 to 55
“little weight,” noting, in part, that GAF scores “do not provide a relidbtgyitudinal picture of
the claimant’s mental functioning.'T{. 14,PAGEID #: 63. Next, he ALJ assigned the opinion

of examining psychiatrisBoris Todorov Ph.Dlittle weight.” Dr. Todorov opined that Plaintiff



had a poor subjective functional capacity that would prevent her from participatirige in t
workforce tha she would be usually precluded from behaving in an emotionally stable ni@nner
dealing with work stress, and would be precluded at times, from such things as nmgntaini
attention and concentration. (Tr. 15, PAGEID #: 64). In assigmmgpinion litle weight, the
ALJ noted that Dr. Todorov'®pined functional limitations and conclusory staternemére
“inconsistent with the exam findings noted above that do not suggest any signifscentvish
interpersonal relations during the exam, with aveirag@lectual functioning, in fact improving
over time, no issues with inattention, and no issues with personal care or groomliohy.” (
Accordingly, the ALJconcludedthat “the objective findings do not support the claimant’'s self
reported subjective ooplaints, upon which [Dr. Todorov’s] opinion reliegld.). Shealso found
that “the longitudinal treatment history and contemporaneous treatmenfwetekinconsistent
with the opinions of Dr. Todorov.” Iq.). Therefore the ALJconcluded “[g]iven the overall
improvement with medication and treatmerthat Dr. Todorov’s opinion was entitled to little
weight andhat Plaintiff's mental healtbonditionswere norsevere. If.).

The ALJ then went on to assess the “paragraph B” criteria thgss12.04 and 12.06.
(Tr. 15-17, PAGEID #:. 6466). Shefound that Plaintiff has no limitation in the area of
understanding, remembering, or applying information. (Tr. 16, PAGEID #: $% explained
that Plaintiff “alleges significant limitationshiat are not consistent with or supported in the
medical and clinical evideng¥ (Id.). Shenoted, for examplethat Plaintiff “does not need
special reminders to take care of personal needs or grooming,” is able to perpane meals,
perform occasinal household chores, volunteer at a soup kitchen and with senior citizens, and
care for her grandchildrenld(). The ALJ alsaeferredto record evidence d?laintiff's average

intellectual functioning andadequate fund of knowledge.(ld.). Next, the ALJ found that

10



Plaintiff has a mild limitation in the area of interacting with otheld.).(She explained thawhile
Plaintiff has reported significant difficulty getting along with others, “theegty of these claims
is not supported in the evadce.” (d.). The ALJnotedthat, for instancePlaintiff is capable of
short tripsto the grocery store, “suggesting an ability to function in a public settind,Slieshas
a friend with whom sheegularlystays in touch, that, according to the re¢site volunteersm
her community, and that both treatment and counseling notes indicate that medications and
treatment helped to improveermood regulation. 1d.). Moreover, the ALJoundthat Plaintiff's
treating providers “overall do not indicate thhe claimant has any particular difficulty getting
along with others within the treatment setting [ | despite her allegations otitfiffaealing with
others” and that during exams, Plaintiff was “routinely cooperative, anches tlemonstrated a
euthymic mood.” (d.).

In the area of concentration, persistence, or maintaining pace, the ALJ found thdt Plaint
has a mild limitation. I¢l.). She relied, in part, on the fact tHalaintiff canprepare her own meals,
doesnot need special reminders to take care of personal needs or groomisgiocdrer
grandchildren, and volunter (Id.). Finally, as to her ability to adapt and manage hertdwedf,
ALJ found that Plaintiff has a mild limitationld(). The ALJ reiterated the fact that Plaintiff does
not need special reminders to take care of personal needs or grooming, that her Weeklepi
“suggest[] a minimal and setfrganized system,” and that health records do not indicate any issues
with hygiene or dresat evaluations. (Tr. 17, PAGEID #: 66). Moreover, ongoing therapy notes
indicate Plaintiff's reports of continued improvement and “while she reported@tsedue to
situational factors, she was cooperative during sessiofts)’ (

Upon consideratio of the recorgdthe ALJ determined that Plaintifétained the following

residual functional capacifyRFC") to:

11



perform mediunwork ... exceptthe claimant is limited to no more than frequent
exposure to extreme cold, extreme heat, humidity, fumes, odors, dusts, gases, poor
ventilation, and hazards.

(Tr. 19, PAGEID #: 68 In explaining her RFC determination, the ALJ noted, in part, that while
Plaintiff “alleged limitations from conditions including arm pains, thyroid issuebfaigue, as
well as thepsychological issues discussed above,” ultimately, the “objective medidahee []
does not document clinical findings of physical or mental status abnormality thisliststotal
disability, as defined by the Social Security Act, or that corroborate theedefysymptomatology
and limitation the claimant has alleged in support of her application.” (¥201®AGEID #: 68

69). As part of her RFC analysis, the ALJ relied on peaviousanalysisconcerning the severity

of Plaintiff’'s mental health symptonasdprovided the following explanation:

The claimant’s activities of daily living during the period relevant to this
adjudication have not been supportive of or consistent with her alleged symptoms
or limitations. While the claimant alleges significant limitations that are not
consistent with or supported in the medical and clinical evidence, she alsedeport
that she does not need special reminders to take care of personal needs or grooming,
and while she reported a need for reminders with maédit. . . suggesting a
minimal and self organized system. She indicated that she could prepare her own
simple meals and perform occasional household chores though with
encouragement. She indicated that her family members do the shopping, though
she iscapable of short trips, suggesting an ability to function in a psbtiing

The claimant testified she has a friend with whom she keeps in regular contact. The
medical evidence also indicates volunteering activities at a soup kitchen and with
senior @izens, that are inconsistent with her allegations. | find that the nature of
these reported activities are internally inconsistent, and inconsistent ith th
allegations of severe pain and disabling symptoms made in connection with this
application.

(Tr. 20, PAGEID #: 69).

. STANDARD OF REVIEW

The Court’s review “is limited to determining whether the Commissioner’s dedsion
supported by substantial evidence and was made pursuant to proper legal stawdards.”

Comm’r of Soc. Sed15 F. App’x 315, 320 (6th Cir. 2015ee42 U.S.C. 8§ 405(g). “[S]ubstantial

12



evidence is defined as ‘more than a scintilla of evidence but less than a prepondeimsoeh
relevant evidence as a reasonable mind might accept as adequate to supportiarcnRelugers
v. Comm’r of Soc. Seal86 F.3d 234, 241 (6th Cir. 2007) (quoti@gtlip v. Sec’y of Health &
Human Servs25 F.3d 284, 286 (6th Cir. 1994)). The Commissioner’s findings of fact must also
be based upon the record as a whalerris v. Heckler 756 F.2d 431, 435 (6th Cir. 1985). To
this end, the Court must “take into account whatever in the record fairly détomefshe] weight”
of the Commissioner’s decisiorRhodes v. Comm’r of Soc. Sedo. 2:13cv-1147, 2015 WL
4881574, at *2 (S.D. Ohio Aug. 17, 2015).

II. DISCUSSION

Although Plaintiff sets forth just one error, her asserted error is actwadfpld: First,
Plaintiff allegesthat the ALJ failed to substantially support her treatment of opinions offered by
examining medicakxpert Dr. Todorov. $ee generallypoc. 8 at 1615. Further, Plaintiff
contends that the Alfailed to substantially support her conclusion tRkintiff's mentalhealth
conditions are “norsevere.” (Id.).

A. Assessment of Dr. Todorov’s Opinion

Plaintiff allegeghat the ALJ erred in assigning little weighio Todorov’s opinion. $ee
generally id). Plaintiff emphasizeshat Dr. Todorov’s examination consisted of both an
examination and administration of the Personality Assessment Inventociyding validated
testing results, as well as his expertise as a mental health professflthat’12). Plaintiff seems
to suggest that the ALJ was required to adopt Dr. Todompiision because the ALIid not
have the expertise to independently draw hen anedical conclusiah (Id. at 13) Despite
Plaintiff's allegation that théALJ “played doctor’(id. at 12), the Court finds that substantial

evidence supports the ALJ’s decision to assign little weight to Dr. Todorov’'soapini

13



While ALJs must consideopinions from medical sources, ALJs are the ones responsible
for weighing the record evidence, determining whether an impairmenveseseand deciding
whether a claimant is disable&ee20 C.F.R.88404.1520b, 404.1521 (explaining that “[a]fter
we review all of the evidence relevant to your claim, we make findings abouthvehatidence
shows.”). Relevant here, ALJs are not required to rely on medical opinions at facebwualue
instead must evaluate medical opinions based on their consistency with and support from
“medically acceptable clinical and laboratory diagnostic techniques.” 20 .GB®1.1527(c),

(d) (2), (3), (4). An ALJ must also “consider any factors you or others lriogrtattention, or of
which we are aware, which tend to support or contradict the medical opincbrat (c)(6). See
alsoHernandez v. Comm’r of Soc. Sé#44 F. App’x 468, 474 (6th Cir. 2016) (finding tlae

ALJ did not substitute his opinion for that of the physidi@ecause the ALJ “properly discussed
objedive evidence in the record that demonstrates [plaintiff's] symptoms lessan skieeis
compliant with her medication . . . and that she can tolerate certain limited sociatiobe;asuch

as shopping and interacting with her boyfrignidSmith v. Asuie, No. CIV.A 4:09cv-46-J, 2009

WL 4928035, at *4 (W.D. Ky. Dec. 14, 2009) (noting that plaintiff “argues as though this is the
only acceptable opinion in the record and no other medical evidence” and upholding the ALJ’s
decision because it was “basedtba ALJ’s study of the record as a whole.”).

Here for the ALJ to have adopted Dr. Todorov’s opinisimemust have found his opinion
“well-supported and not inconsistent with other substantial evidence in the reSeefSR 96
2p. The ALJ, however, found, based on the record and Plaintiffs own testimony, that Dr.
Todorov’s opinion did nosatisfythis standard. Specifically the ALJ found that Dr. Todorov’s
opinion was both internally inconsistent and inconsistent with the record as a Whoéxample,

the ALJ found that Dr. Todorov’s opinion was inconsistent with his own exam findings, which did

14



not suggest any significant issue with interpersonal relgtishewed average intellectual

functioning;and no issues with inattention, personal care or grooming. (TRAGEID #: 64.

Shealso found that Dr. Todorov’s opinion was based on Plaintiff'sreplbrted complaints, which

she also found to be inconsistent with exam findings and evidence in the r@dordThe ALJ

elaborated oheropinion:

(Id.).

On June 1, 2015, Dr. Ash, the claimant’s treating physician, noted an appropriate
emotional state and further noted that the claimant was volunteering at a soup
kitchen. ThougH] concerned if she could continue due to standing concerns, she
did not report any psychological difficulties, which 1 find inconsistent with the
alleged limitations from Dr. Todorov. In August 2015, the claimant reported that
therapy was going very well, and the claimant reported her anxiety presd®mn

was [sic] doing well on the medication, noting that she does not take Trazodone
very often. In November 2015, she again reported her anxiety and depression was
[sic] doingprettywell with medications. In a follow up visit with Dr. Ash in March
2016, she again reported she was doing very well. She reportedly felt her symptoms
may be returning resulting in an increase inAleitify , though Dr. Ash noted an
appropriate emotional state and an exam noted she was pleasant, alert, artij oriente
and in no distress. A review of symptoms in April 2016 noted a euthymic mood,
with no signs of restlessness, no anxiety, no depression, and no psychological
symptoms. In July 2016, Dr. Ash noted her anxiety and depression continued to be
doing well with an apmmpriate emotional state and pleasant behavior in the exam.
In March 2017, she reported she was no longer taking gabapentin and trazodone as
she no longer had trouble sleeping, telhgswere going well, and reported she
was doing well with her medicatio An exam continued to note she was pleasant,
alert, oriented, and in no acute distress, and Dr. Ash noted a history of irritability
for which medications were helping and she was feeling better. Ondeirapy

notes also indicate that the claimant towned to report improvement with the
medication and counseling, and while she reported stressors due to situational
factors, she was cooperative during sessions. The claimant indicated tivaisshe
successful in meeting her goals of refraining from impulsive behavior and reducing
her anger.

It was proper for the ALJ to consider these inconsistencies when assessliogl@ov’'s

opinion. See, e.gUrbanczyk v. BerryhiJINo. CV 1612139, 2017 WL 4925739, at+8 (E.D.

Mich. July 21, 2017)eport and recommendation adopted sub nonbanczyk v. Commof Soc.

Sec, No. 1612139, 2017 WL 4296606 (E.D. Mich. Sept. 28, 2Qi&jecting plaintiff's argument

15



that the ALJ “played doctor” and finding that the ALJ properly considered evidegaedireg
plaintiff's social functioning, including the fact that he spent time with his grandehildvas
cooperative during examinations, and had no problem following written instruct@msychor
v. Colvin No. 2:15CV-47, 2016 WL 336099, at5*(W.D. Mich. Jan. 28, 201§Jinding that the
ALJ did not substitute his medical judgment for thaplaiintiff's doctorsimply because he did
not assigngreat weight tadhe medial opinionregardingplaintiff's mental health) Further, the
ALJ did not err in discounting portions of Dr. Todorov’s opinion that were based in latgenpar
Plaintiff's seltreports. See e.g, Johnson v. ColvinNo. cv 7:15039-DCR, 2016 WL 3257124, at
*4—5 (E.D. Ky. June 13, 2016) (citifgmith v. Comm’r of Soc. Sec. Admb64 F. App’x 758,
764 (6th Cir. 2014)).

Plaintiff also contends that the ALJ “cherry picked” the record to suppogdsessment
of Dr. Todorov’s opinion. (Doc. 8 at £34). In ® arguing, Plaintifassertshat “the only records
cited during this discussion were notes madghby] primary caregiver.” Ifl. at 13. Specifically,
Plaintiff complainsthat the ALJ did not discusthe following: (1) Plaintiff's treatment at
WoodlandCentes,; and (2)the fact that she experienced a “significant return of symptoms and
positive exam findings occurring in late 201¢Doc. 8 at 1R Plaintiff's cherrypickingargument
falls short.

To start,the ALJconsideed Plaintiff's treatmentecords from Woodland CengrMost
notably, the ALJ cited to the exhibit containitigeserecords when evaluating Dr. Todorov’s
opinion (Tr. 15, PAGEID #: 64)and whenassessing thé&paragraph B criteria concerning
Plaintiff's ability to interact with thers(Tr. 16, PAGEID #: 65) Moreover, in analyzing the
record as a whole and assessing the severity of Plaintiff’'s mental healtharmdite ALJ relied

on therapynotes from Woodland CentergSee e.g, Tr. 14, PAGEID #: 63(citing Woodland

16



Centes treatment notes, which provide that while Plaintiff expressed a depressed omarugty
and affect, her behavior was adeqyaig. (citing Woodland Centerfreatment notes, which
provide that despite Plaintiff's issues controlling her anger, she attempted toeeolonte a
monthand reported a “big improvement” since starting medicgtidn(citing Woodland Centers
treatment notes pertaining to Plaintiff's marijuana)u$e 15 PAGEID #: 64 (citing Woodland
Centers treatment notes, which provide that despite Plaintiff's reportsssisseue to situational
factors, Plaintiff was cooperative during sessions); Tr. 17, PAGEID #: 66 (sdme]5,
PAGEID #: 64 (citing Woodland Centers treatment notedicatingthat Plaintiff continued to
report improvement with medication and counsélind. (citing Woodland Centers treatment
notesindicatingthat Plaintiff was successful in meeting her goals of refraining from impulsive
behavior and reducing anger Therefore, despite Plaintiff's allegan that the ALJ overlooked
records from Woodland Cengeithe ALJ’s opinion demonstrates otherwise. Accordingly, the
Court finds that the ALJ properly considered this evidence as a part of his desialbn. See
Durio v. Comm’r of Soc. SedNo. 951089, 1996 WL 169362, at *2 (6th Cir. Apr. 10, 1996)
(explaining that the ALJ did not “ignore” evidence where he discussed it in higodgcis
Moreover, Plaintiff's cherrypicking argumentis unpersuasivebecause the ALJ, in
reaching her ultimate catusion, cited to and analyzed substantial evidence concerning Plaintiff's
mental health symptomg¢See, e.g.Tr. 14 PAGEID #: 63 noting that Plaintiff received treatment
for anxiety and depression, reported suicidal ideations and had issues widhien@esting that
Plaintiff was treated at Riverside Hospital for laeiiety); id. (noting that Plaintiff expressed a
depressed or angry mood and affet);(noting that Plaintiff told Dr. Todorov that she had a
history of interpersonal difficultiesdisruptive sleep, depression, and anxietyWhile Plaintiff

suggests otherwisthe Court finds thahis is not a case where the ALJ overlooked the claimant’'s
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own allegations or medical evidence supporting an impairment. Instead, the Alh&dvéig
evidence in its entirety and concluded that Dr. Todorov’s opinion was entitled to littiatwBee,
e.g, Whitev. Comm’r of Soc. Se&72 F.3d 272, 284 (6th Cir. 200Q)W]e see little indication
that the ALJ improperly cherry picked evidence; the sproeess can be described more neutrally
as weighing the evidencg

Finally, Plaintiff allegeghatthe ALJ, in rejecting Dr. Todorov’s opiniofiailed to discuss
records supporting a “significant return” in 2016 of her mental health sympt(ibog.8 at 13)
As a threshold matter, “an ALJ is not required to discuss all the evidence submitted, ALJ’S
failure to cite specific evidence does not indicate that it was not consid@gkkes ex rel. Brymer
v. Barntart, 112 F. App’x 463, 467 (6th Cir. 2004%ee alsdornecky v. Comm’r of Soc. Sec.
167 F. App’x 496, 508 (6th Cir. 2006) (holding that “[ajn ALJ can consider all the evidence
without directly addressing in his written decision every piece of evidence sedbinyta party.”)
Hamper vComm’r of Soc. Secr14 F. Supp. 2d 693, 703 (E.D. Mich. 2010) (noting that an ALJ
is not required to “discuss every piece of evidence in the administrative record”).

In any eventthe Court finds that substantial evidence supports the Abdislusionthat
Plaintiff's mental health symptoms were improving with treatment and medicdtigrarticular,
the Court finds, based on its analysis of the record, that Plagaiiffewhatoverstates the
“significant return” of her symptoms. While Plaintiff does pwipoint specific records supporting
her argument, the Court, in giving Plaintiff the benefit of the doubt, assumes that efleerisg
to her concern that her symptoms were returning in March 2016 (Tr. 449, PAGEID #: 503), her
reports to her therapist in January 2017 that she continued to struggle with angepasd im
control (Tr. 79498, PAGEID #: 82-53, and her reports in April 2017 that she was feeling “very

stressed” in anticipation of her upcoming disability benefits hearin@6 PAGEID #:920).
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However, the record also indicates that, during this time period, Plaintiffisteyms were
improving with medications and therapfror examplepn February 17, 2016, Plaintiff told her
therapist that she had assisted her friend after surgery and “agreepgtjahveds able to “manage
remaining problems on her own with skills she has learned through therapy[.]” (Tr. 7GB]J[PA
#:. 848). At a July 2016 appointment with Dr. Ash, Plaintiff reported that her anxiety and
depression were doing well, and Dr. Ash noted Plaintiff's pleasant behavior and &tpropr
emotional state. (Tr. 4442, PAGEID #: 49596). And, during a March 13, 2017 appointment,
Plaintiff told Dr. Ash she no longer needed medication for sleep, felt things weigwell, and
reported she was doing well with her medication. (Tr. 882, PAGEID #: 971). Dr. Aslris ex
notes indicate that Plaintiff was pleasant, alert, oriented, and in no acutesdis{fe. 883,
PAGEID #: 938).

Accordingly, while Plaintiff may disagree with the ALJ’s conclusitime Court finds that
substantial evidence supports the Alaksessmemtf Dr. Todorov’s opinion and further finds that
the ALJ did notselectively citdhe record to reach that conclusion

B. Assessment oPlaintiff's Mental Health Conditions

Plaintiff also contends that the ALJ failed to “substantially support” her gsiocl that
Plaintiff's mental health conditiorerenot severe. (Doc. 8 at 10)he Court finds that substantial
evidence supports the ALJ’s determination that Plaintiff's depression andyacomelitions are
not severe.

A claimant “bears the burden of demonstrating that he suffers from a medically
determinable physical impairmendis well as “the burden of showing a severe impairment by
medical evidence.Griffith v. Comm’r of Soc. Se®82 F. App’x 555, 559 (6th Cir. 2014)/atters

v. Comm’r of Soc. Sec. AdmiB30 F. App’x 419, 421 (6th Cir. 2013Y.he Sixth Circuit constrise
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the Step Two severity regulation asde ‘minimishurdle,”Rogers 486 F.3d at 243 n. 2 (internal
guotation marks and citation omitted), intended to “screen out totally groundiess.tIFarris

v. Sec’y of Health & Human Sery$73 F.2d 85, 89 (6th Cir. 1985). Thus, if an impairment has
“more than a minimal effect” on the claimant’s ability to do basic work activities, tllerdst
treat it as “severe.” Soc. Sec. Rul-96, 1996 WL 374181t *1 (1996). Because the regulations
require an ALJ to aasider both severe and neavere impairments in the remaining steps of the
disability determination analysis, once a severe impairment is found, @irments, regardless

of how they are classified, will be analyzed in the ALJ’'s determinat@ee Dyewr. Colvin No.
CV-14-156-DLB, 2016 WL 1077906, at *3 (E.D. Ky. Mar. 17, 2016). “For this reason, the Sixth
Circuit has consistently held that an ALJ does not commit reversiblevdresr he or she decides
that some of claimant’s impairments are not seyvbut finds that other impairments are severe
and proceeds with his or her analysi&d’

In this case, the issue is not whether this Court would come out differently on the/sever
determination, but whether substantial evidence supports the ALdisdinSee Reed v. Colyin
No. CIV. 1354-GFVT, 2014 WL 318569, at *3 (E.D. Ky. Jan. 29, 2014) (“The limited nature of
substantiatvidenceeview prevents the reviewing court fraubstitutingts judgment for that of
the ALJ.”). Here, the Court finds that substantial evidence supports the ALJ’s cldgsifioh
Plaintiff's anxiety and depressive disorders as severe.

Plaintiff, despite continuing to struggle with anger issues, had a positive response t
medicatiorand therapy (See, e.g.Tr. 536,PAGEID #: 500 (noting that Plaintiff told Dr. Ash that
her depression was well controlled with medications and that, because of hetioreg]ishe felt
like she could get out of bed in the morning, bathe, get dressed, and tend to her daily activities

Tr. 760, PAGEID #: 815npting that Plaintiff's symptoms had improved since increasing her
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medications and that she had enjoyed spending the previous day with her sistgr,“Biafelt
great to “get some sun” and plant flowers); Tr. 761, PAGEID #: 8a#ngthat Plaintiff attributed

her change in attitude to medications and therapy); TEH&GERZPAGEID #:. 81718 (hoting that
Plaintiff stated, “I swear it's the Abilify that's made it better.”); Tr. 767 GED #: 822 (listing
“several successes” beten therapy visits); Tr. 778, PAGEID #:38@otingthat Plaintiff told her
therapist that she was doing “so much better than when [she] first stanéag” and that she
“feels so good right now”); Tr. 793, PAGEID #: 84&(ingthat Plaintiff agred that she was able

to “manage remaining problems on her own with skills she has learned through théra882,
PAGEID #: 971 fotingthat Plaintifffelt she no longer needed medication for sleep, felt things
were going well, and reported she was dowetl with her medication)). Moreovdpaintiff cared

for her grandchildrer{Tr. 61, PAGEID #: 11Q)volunteered in her communjtyalbeit not as
frequently as she intendédr. 771, PAGEID #: 826), and enjoyed spending time outdoors with
her family (Tr.760, PAGEID #: 815).

At bottom, the Court finds that substantial evidence supports the ALJ’s finding that
Plaintiffs mental health conditions are not severe. In formulating her RFGLheroperly
considered Plaintiffs mental health conditions, in addition to her other severe arsévera
conditions. Accordingly, Plaintiff has failed to demonstrate reversibte.e8ee, e.g.Born v.
Berryhill, No. 3:14cv-01946, 2017 WL 2376921, %8 (M.D. Tenn. June 1, 2017) (holding that
while “the court nay not have reached the same decision, giverd¢hminimisthreshold for
showing a severe impairment constitutes reversible error” the ALJ prgpexteeded to the
remaining steps of the analysis and “considered all of [plaintiff's] impaits, includig his

mental impairments”).
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Finally, Plaintiff, cursorily suggests that the ALJ erred because her RFC “did not contain
any mental health limitations on [her] capacity to perform work.” (Doat 81). As an initial
matter, the Court finds that Plairftifas likely waived her RFC argument. The Sixth Circuit “has
consistently held that arguments not raised in a party’s opening briefl as weyuments adverted
to in only a perfunctory manner are waivedthn v. Washtenaw Coyit09 F.3d 612, 624 (6th
Cir. 2013). See also Rice v. Comm’r of Soc. S&69 F. App’x 452, 454 (6th Cir. 2006) (finding
that a plaintiff's failure to develop an argument challenging an ALJ’s conduwsnounts to a
waiver of that argumeptWilliams v. Comnr of Soc. Se¢No. 1:16CV-347, 2017 WL 65837, at
*6—7 (S.D. Ohio Jan. 6, 201#gport and recommendation adopieédb. 1:16CV347, 2017 WL
432808 (S.D. Ohio Jan. 31, 201(hplding thatplaintiff waived her argument challenging the
ALJ’s credibility finding because slmad “neither legally nor factually developed” that argument).
Here, Plaintiff’'s onesentence reference to the ALJ’s RFC finding is “neither legally nor factually
developed.”See id

Regardless, even if Plaintifias notwaived her argument challengirtbe ALJ's RFC, the
Court finds that substantial evidence supports the ALJ's RFC find[ighe case law does not
require an ALJ to include limitations foonsevereampairments; the case law requires the ALJ
to considerthe claimant’s noisevere impaments” Lewis v. Comnn of Soc. Sec. AdminNo.
5:17-CV-2438, 2018 WL 4615961, at *9 (N.D. Ohio Sept. 26, 20Ehphasis in original)
(citations omitted). Here, as discussed in detail above, the ALJ considereidfBlamt-severe
impairments when weighing the evidence as a whole and formulating her BésSragnt.See,
e.g, Born, 2017 WL 2376921, at *hptingthat, while the ALJ did not include any mental health
limitations in the RFC, the ALJ properly summarized relevant record evidémdeding

plaintiff's inability to sleep due to panic attacks, plaintiff's prescriptiondanax, and plaintiff's
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own testimony regarding his mood swings, and concluded that the evakeacgholesupported
her RFC finding). Here, the ALJ properly considered Plaintiff’'s nidmgalth limitations when
formulating her RFC, and the Court finds that substantial evidence supports her. finding

Ultimately, the Court must decide if substantial evidence supports the ALJ’s conclusion.
Indeed, “[i]f substantial evidence supports the Commissioner’s decision,dbis Will defer to
that finding even if there is substantial evidence in the record that would hakedeacopposite
conclusion.” Longworth v. Comm’r of Soc. Sed02 F.3d 592, 595 (6th Cir. 2005) (internal
guotations omitted). Taking into account all that the ALJ considered, substantial ewdppo#ds
herRFC determination.
V. CONCLUSION

Based on the foregoingt is RECOMMENDED that thatthe Court OVERRULE
Plaintiff's Statement of Errors amtFFIRM the Commissioner’s decision.
V. PROCEDURE ON OBJECTIONS

If any party objects to this Report and Recommendation, that party may, withirefourte
(14) days of the date of this Report, file and serve on all parties writtertiobgeto those specific
proposed finding or recommendations to which objection is made, together with supporting
authority for the objection(s). A District Judge of this Court shall make a de ntaondation
of those portions of the Report or specific proposed findings or recommendations to which
objection is made. Upon proper objection, a District Judge of this Court may accsgit, oej
modify, in whole or in part, the findings or recommendations made herein, mayeréaogher
evidence or may recommit this matter to the Magistrate Judge with inzisict28 U.S.C. §

636(b)(1).
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The parties are specifically advised that failure to object to the Report and
Recommend#on will result in a waiver of the right to have the district judge review the Report
and Recommendation de novo, and also operates as a waiver of the right to appeal the decision of
the District Court adopting the Report and Recommendat8ae Thomas.\Arn, 474 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT IS SO ORDERED.
Date: November 13, 2018 /s/ Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE
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