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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

RICHARD A. DAVIDSON,
CASE NO. 2:18-CV-00495
Petitioner, JUDGE ALGENON L. MARBLEY
Chief Magistrate Judge Elizabeth P. Deavers
V.

WARDEN, WARREN
CORRECTIONAL INSTITUTION,

Respondent.

REPORT AND RECOMMENDATION

Petitioner, a state prisonerjrgs this Petition for a writ diabeas corpus pursuant to 28
U.S.C. § 2254. On March 11, 2019, the Courtaegsan Opinion and Order dismissing all of
Petitioner’s claims, with the exciégn of his amended claim of iffective assistance of appellate
counsel. (ECF No. 25.) On March 27, 20R@spondent filed a Supplemental Memorandum on
that claim. (ECF No. 31.) Patner has filed Reply. (ECF N82.) The issue now is ripe for
review. For the reasons that follow, the UndersigRE€COM M ENDS that Petitioner’s
amended claim of the denial of theesffive assistance of appellate counsdDB&II ED and that
this action bedl SMISSED.

I. Factsand Procedural History

Petitioner challenges hisgviction in the Fayette County Court of Common Pleas for
unlawful sexual conduct with a minor. This@t previously has detailed the facts and
procedural history of this caseSde Report and Recommendatie@F No. 130pinion and
Order, ECF No. 25.) As discussdtie sole issue remaining for this Court’s review involves
Petitioner’'s amended claim that Wwas denied the effective asaiste of appellate counsel based

on his attorney’s failure to raise on appaa&laim that the evidence was constitutionally
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insufficient to establish his conviction, as hekled knowledge of the atied victim’s true age
based on her deception and did not act recklesshairregard; that theiéd court lacked subject
matter jurisdiction; that the trial court improperly failed to consider Petitioner’s diagnosis of post
tramatic stress disorder resulting from his military service in imposing sentence; and that
appellate counsel failed to independently preadmtf Petitioner’s claims to the state appellate
court. See Motion to Add Additional Claim ofefifiective Assistance of Appellate CoungE€lF
No. 20.) Itis the position of the Respondtrat this claim is without merit.
II. Standard of Review

Petitioner seeks habeas relief under 28 U.8.2254. The Antiterrorism and Effective
Death Penalty Act (“AEDPA”) sets forth standards governing this Caenisw of state-court
determinations. The United State Supreme Cuastdescribed AEDPA as “a formidable barrier
to federal habeas relief for poisers whose claims have beejudditated in state court” and
emphasized that courts must not “lightly comlduhat a State’s criminal justice system has
experienced the ‘extreme malfunction’ for winiiederal habeas relief is the remed§trt v.
Titlow, 571 U.S. 12, 20 (2013) (quotiktarrington v. Richter562 U.S. 86 (2011)kee also
Renico v. Lett559 U.S. 766, 773 (2010) (“AEDPA . . . imposes a highly deferential standard for
evaluating state-court rulings, and demands tlaée siourt decisions bewgin the benefit of the
doubt.” (internal quotation marksitations, and footnote omitted)).

The factual findings of the state app#d court are presumed to be correct.

In a proceeding instituted by an application for a writ of habeas corpus by a person

in custody pursuant to the judgment of atS&tcourt, a determination of a factual

issue made by a State court shall be presuto be correct. The applicant shall

have the burden of rebutting the prestiompof correctness by clear and convincing
evidence.



28 U.S.C. § 2254(e)(1). “Under AEDPA, a writledbeas corpus should be denied unless the
state court decision was comirdo, or involved an unreasable application of, clearly
established federal law as determined byStpreme Court, or based on an unreasonable
determination of the facts in light of teeidence presented to the state cour@aley v. Bagley
706 F.3d 741, 748 (6th Cir. 2013) (citiS¢agle v. Bagley457 F.3d 501, 513 (6th Cir. 2006)); 28
U.S.C. § 2254(d)(1) (a petitioner must show thatstate court’s decision was “contrary to, or
involved an unreasonable application of, clearly establifdotal law”); 28 U.S.C. §
2254(d)(2) (a petitioner must shdhat the state court relied am “unreasonable determination
of the facts in light of the evidence presentetha State court proceeding”). The United States
Court of Appeals for the Sixth Circuit #@&xplained these standards as follows:
A state court’s decision is “contrary touffreme Court precedent if (1) “the state
court arrives at a conclusion opposite tattteached by [the Supreme] Court on a
guestion of law[,]” or (2)“the state court confrontfacts that are materially
indistinguishable from a relevant Sepre Court precedent and arrives” at a
different resultWilliams v. Tayloy529 U.S. 362, 405, 120 S.Ct. 1495, 146 L.Ed.2d
389 (2000). A state court’'s decisionas “unreasonable application” under 28
U.S.C. 8§ 2254(d)(2) if it “identifies # correct governing legal rule from [the
Supreme] Court’s cases but unreasonablyiepji to the facts of the particular . .
. case” or either unreasonably extends or unreasonably refuses to extend a legal
principle from Supreme Couprecedent to a new conteld. at 407, 529 U.S. 362,
120 S.Ct. 1495, 146 L.Ed.2d 389.
Coley, 706 F.3d at 748-49. The burden of satisfying the standards set forth in § 2254 rests with
the petitioner.Cullen v. Pinholster563 U.S.170, 181 (2011).
“In order for a federal court to find aasé court’s applicatn of [Supreme Court
precedent] unreasonable, . . . [t]he statettoapplication must have been objectively
unreasonable,” not merely “intrect or erroneous.Wiggins v. Smith639 U.S. 510, 520-21,

(2003) (internal quotation marks omitted) (citMdlliams v. Tayloy529. U.S. at 409 and

Lockyer v. Andrades38 U.S. 63, 76 (2003)3ee also Harrington v. Richtes62 U.S. at 102



(“A state court’s determinationdla claim lacks merit precludegiéral habeas relief so long as
“ ‘fairminded jurists could disagree’ on the cectness of the statewrt’'s decision.”) (quoting
Yarborough v. Alvaraddb41 U.S. 652, 664 (2004)). In cahering a claim of “unreasonable
application” under § 2254(d)(1)parts must focus on the reasoraatdss of the result, not on the
reasonableness of the state court’s analyd@der v. Palmer588 F.3d 328, 341 (6th Cir. 2009)
(“[O]ur focus on the ‘unreasonable applicatid@st under Section 2254(d) should be on the
ultimate legal conclusion that the state couathed and not whether the state court considered
and discussed every angle of the evidence.”) (qudted) v. Puckeft286 F.3d 230, 246 (5th
Cir. 2002) (en banc )xee also Nicely v. Mil]$21 F. App’x 398, 403 (6th Cir. 2013)
(considering evidence in the statmurt record that was “nokpressly considered by the state
court in its opinion” to evaluate the reasomaass of state court'®dision). Relatedly, in
evaluating the reasonableness of a state couittmate legal conclusion under § 2254(d)(1), a
court must review the state court’s decision basgely on the record that was before it at the
time it rendered its decisiorRinholster,563 U.S. at 181. Put simply, “review under 8
2254(d)(1) focuses on what a state court knew and diibl.at 182.
[11. Ineffective Assistance of Appellate Counsel

“In all criminal prosecutions,” the Sixth Amdment affords “the accused . . . the right . .
. to Assistance of Counsel for his defence.” L8nst. amend. VI. “Only a right to ‘effective
assistance of counsel’ serves the guarant€erich v. Booker632 F.3d 241, 245 (6th Cir. 2011)
(citation omitted). The United States Suprebmirt set forth the legal principals governing
claims of ineffective assistance of counsébtrickland v. Washingto@66 U.S. 556 (1984).
Stricklandrequires a petitioner claiming ineffective assigte of counsel to demonstrate that his

counsel’s performance was deficient and thaguféered prejudice as a result. 466 U.S. at 687;



Hale v. Davis 512 F. App’x. 516, 520 (6th Cir. 2013} petitioner “show[s] deficient
performance by counsel by demonstrating ‘tlmatrsel’s representationlféelow and objective
standard of reasonablenessPbole v. MacLaren547 F. App’x 749, 754 (6th Cir. Dec. 5, 2013)
(quotingDavis v. Lafler 658 F.3d 525, 536 (6th Cir. 2011) (internal quotation marks omitted)
and citingStrickland 466 U.S. at 687). To make such a showing, a petitioner “must overcome
the ‘strong [ ] presum[ption]’ that his counsedndered adequate assistance and made all
significant decisions in thexercise of reasonablegiessional judgment.”Poole,547 F. App’x
at 754 (quotingstrickland 466 U.S. at 687). “To avoid the méng effects of hindsight, [courts
must] ‘indulge a strong presumption that codisssonduct falls within the wide range of
reasonable professional assistanc®&ijelow v. Haviland576 F.3d 284, 287 (6th Cir. 2009)
(quotingStrickland 466 U.S. at 689).

The Stricklandtest applies to appellate couns&mith v. Robbinss28 U.S. 259,

285, 120 S.Ct. 746, 145 L.Ed.2d 756 (20@)rger v. Kemp483 U.S. 776, 107

S.Ct. 3114, 97 L.Ed.2d 638 (1987). . . . Coundallsire to raise an issue on appeal

amounts to ineffective assistance onlyaifreasonable probability exists that

inclusion of the issue would hagbanged the result of the appdal. citing Wilson

... The attorney need not advance ewgument, regardless of merit, urged by

the appellantJones v. Barnegl63 U.S. 745, 751-752, 103 S.Ct. 3308, 77 L.Ed.2d

987 (1983) (“Experienced advocatescgitime beyond memory have emphasized

the importance of winnowingut weaker arguments opgeal and focusing on one

central issue if possible, or at mast a few key issues.” 463 U.S. 751-52).
Leonard v. Warden, Ohio State Penitentjadp. 1:09-cv-056, 2013 WL 831727, at *28 (S.D.
Ohio March 6, 2013). Factors to be consideretktermining whether a defendant has been denied
the effective assistance of appellate counsel include:

(1) Were the omitted issues “significant and obvious™?

(2) Was there arguably contraaythority on the omitted issues?

(3) Were the omitted issues clgasktronger than those presented?

(4) Were the omitted issues objected to at trial?



(5) Were the trial court’s rulingsubject to deference on appeal?

(6) Did appellate counsel testify ircallateral proceeding as to his appeal
strategy and, if so, weredlustifications reasonable?

(7) What was appellate counsel'sdééof experience and expertise?

(8) Did the petitioner andppellate counsel meat@dgo over possible issues?
(9) Is there evidence that coehseviewed all the facts?

(10) Were the omitted issues dealt with in other assignments of error?

(11) Was the decision to omit an issan unreasonable one which only an
incompetent attorney would adopt?

Mapes v. Coylel71 F.3d 408, 427-28 (6th Cir. 1999) (citations omitted).

The United States Supreme Court has cautiée@eral habeas courts to “guard against
the danger of equating unreasonableness Btdeklandwith unreasonableness under §
2254(d).” Harrington v. Richter562 U.S. at 105. The Court observed that while
“[s]Jurmounting Strickland’shigh bar is never an easy task, [e]stablishing that a state court’s
application ofStricklandwas unreasonable under § 2254(djlishe more difficult. . . .” Id.
(quotingPadilla v. Kentucky559 U.S. 356,371-72 (2010) and citigtyickland 466 U.S. at
689). The Court instructedahthe standards created un8éicklandand § 2254(d) are both
“highly deferential,” and wkn the two apply in tandem, review is ‘doubly’ sad’ (citations
omitted). Thus, when a federal habeas court reviews a state court’s determination regarding an
ineffective assistance of counsel claim, “[tipgestion is not whethe@ounsel’'s actions were
reasonable. The question is whether theamysreasonable argument that counsel satisfied
Strickland’sdeferential standard.ld. Under this deferential stdard of review, Petitioner has

failed to establish that he is entitled to relief.

The state appellate court rejected Petitioner’s claim as follows:



Appellant claims he was denied th#eetive assistance of appellate counsel
because appellate counsel failed to resseeral issues related to the statute
prohibiting unlawful sexual contact with a minor, including that the statute is void

for vagueness, is unconstitutional under th& Amendment, it does not have a
mens rea and is a strict lility statute. In addition, as part of this argument, he
contends mistake of true age exempts lilom criminal liability, there is no
criminal intent and his attorney was ireffive for failing to raise actual innocence.

In a second argument, appellant contends his sentence was contrary to law because
the court did not consider his military service and post-traumatic stress disorder as
required by law.

An application of this nature shall be gi@ah only if there is genuine issue as to
whether the applicant was deprived of d¢fffective assistance abunsel on appeal.
State v. Tenagel09 Ohio St.3d 451, 2006-Ohio-2987, 1 See, alspApp.R.
26(B)(5). As used in this analysis, ffextive assistance obansel is intended to
comprise the two elements set forthStrickland v. Washingto(1984), 466 U.S.
668, 104 S.Ct. 2052, namely, a deficiencythia representation of appellant and
prejudice resulting from such deficient representatibenace State v. Sheppayd
91 Ohio St.3d 329, 2001-Ohio-52. Appelldetars the burden of demonstrating a
genuine issue as to whether he was dethedeffective assistance of appellate
counsel. Tenace2006-Ohio-2987 at | 6, citirfgtate vSpivey 84 Ohio St.3d 24,
1998-0Ohio-704, certiorari denied (1999), 526 U.S. 1091, 119 S.Ct. 554, v.
Myers 102 Ohio St.3d 318, 2004-Ohio-3075, 1 9.

“To show ineffective assistance, [appatfamust prove that his counsel were
deficient for failing to raise the issud® now presentsnd that there was a
reasonable probability of success had they presented those claims on dpia¢al.”

v. Jalowie¢ 92 Ohio St.3d 421, 422, 2001-Ohio-164, certiorari denied, 534 U.S.
964, 122 S.Ct. 374.

The sufficiency of evidence to suppagipellant’s convictio for unlawful sexual
contact with a minor and the issue of appellant’s recklessness in regard to the
victim’'s age were discussed in the fiestd second assignments of error on direct
appeal. Appellant’s arguments in hisipeh regarding the nature of the statutes
involved falil to raise a genuinssue of ineffective ass@tce of appellate counsel

as he has not met his burden to establish counsel’s ineffectiveness in failing to raise
these issues on appéal.

1 The state appellate court denied Petitioner’s claimsufficiency of the evidence in relevant
part as follows:

{1 15} Davidson was convicted of unlém sexual conduct with a minor, in
violation of R.C. 2907.04(A). That statute provides,

No person who is eighteen years of agelder shall engage sexual conduct with
another, who is not the spouse of tffiterader, when the offender knows the other
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person is thirteen years ofeag@r older but less thanxten years of age, or the
offender is reckless in that regard.

{1 16} “Sexual conduct” is defined in R.C. 2907.01(A) as “vaginal intercourse
between a male and female; anal inberse, fellatio, and cunnilingus between
persons regardless of send, without priviege to do so, the insertion, however
slight, of any part of the body any instrument, apparatus, other object into the
vaginal or anal opening of another.”

{1 17} “A person has knowledge of circurasices when he is aware that such
circumstances probably exist.” R.C. 2901.22(B)person is reckless with respect

to circumstances when, with heedless indifference to the consequences, he
perversely disregards a known risk that such circumstances are likely to exist.” R.C.
2901.22(C)State v. SmithL2th Dist. Warren Na CA2012—-02-017 and CA2012—
02-018, 2012-Ohio—4644, 1 36.

{1 18} Davidson’s convictions for unlaiwl sexual conduct with a minor and
aggravated possession of drugs wersetdaon sufficient evidence. The state
presented evidence that R.S. was 13 years old and Davidson was 43 years old on
November 24, 2016. R.S. testified abdhé encounter with Davidson which
included both cunnilingus and digital penetration.

{1 19} Davidson argues that his conduct veasvorst negligentand certainly not
reckless. Davidson cites R.S.’s datingfe and her insistence that she was 19
years old. Davidson further believes thhé trial court considered the hookup
websites and pornographic imagery contdiie photographs of the website as
evidence that he was morally reprehblesiand thus guiltyvithout considering
whether his behavior was legally reckleEssentially, Davidson argues “the trial
court would have to have found that Mr. Davidson disregarded a substantial and
justifiable risk that R.S. was under theeanf sixteen based ledy upon her living

with her grandparents ariim failing to ask for govement-issued identification

and proof of age.”

{1 20} However, following review of theecord, we find Dawlson’s argument is
without merit. In a sufficiency analysish& persuasivenesstbie State’s evidence
is not at issue.State vStoddard 9th Dist. Summit No. 27426, 2015-0hio—-3750,
1 25. The only issue is whether, viewing #vidence in favor ahe State, the State
set satisfied its burden of productide.

{1 21} In this case, R.S. testified thateshad invited Davidson to the house in the
middle of the night and gave him instruets to not arouse the suspicions of her
grandmother. R.S. testified that Davsdsasked her how okhe was on numerous
occasions and even asked her what h#éinday was, which caused her to “pause”

so she could do the math in her head. While R.S. told Davidson that she was 19
years old, he did not do anytigi to learn her truage. In fact, the evidence strongly

8



Likewise, appellant has failed to raise agi@e issue of ineffective assistance of
appellate counsel in relation to the court’s failure to consider his military service
and post-traumatic stress disorder. e @tatutory provision requiring a court to
consider these factors is found in RZ929.12(F), and the cdustated in the
sentencing entry that it had considered #atutory provisions set forth in R.C.
2929.12 in determining sentence. Accordingly, the court did not fail to consider
this factor. Moreover, appellant hast argued, much less established, how his
post-traumatic stress disorder was a gbating factor to his commission of
unlawful sexual conduct with a min@s required by the statute.

Under Strickland,a court must apply a heavy measure of deference to counsel’s
judgments, and indulge a strong presumptti@ counsel’s conduct falls within the
wide range of reasonable professionalsiaasce. Counsel’s failure to argue those
issues appellant presents in his applicadoes not raise genuine issue as to
whether counsel was ineffective since calns not required to present every
imaginable issue on direct appeal.
Upon due consideration of the foregoing, &rappearing to theaurt that there is
no genuine issue as to whether appellarst deprived of the effective assistance of
counsel on appeal. . . appellant’s apgtion for reopening is hereby DENIED.
(Entry Denying Application to Reopen AppdaCF No. 30-2, PAGEID # 371-74.)
Petitioner argues that the appellatart@ontravened or unreasonably applied
federal law when it stated that he had fhile raise a “genuine issue as to whether
counsel was ineffective” in lieu @pplying the test set forth Birickland (Reply ECF
No. 32, PAGEID # 378.) The record does sigpport this argument. To the contrary,
the state appellate court recognized and apataty applied the twgrong test set forth

by the Supreme Court Btrickland,concluding that Petitioner had failed to raise any

suggests that Davidson was extremely skapthat R.S. had provided him with
her correct age. Viewing the evidenceaaitight most favorable to the prosecution,
a reasonable trier of fact could findat Davidson was reckless in determining
R.S.’s true age before engagiin sexual conduct with her.

State v. Davidsqri2th Dist. Nos. CA2017-0815, CA2017-08-016, 2018 WL 2095706,
at *2-3 (Ohio Ct. App. May 7, 2018).



“genuine issue” regarding the denial of the effective assistahappellate counsel under
Strickland That reasoning does mmovide a basis for relief under 28 U.S.C. § 2254(d).
Notably, in the filing of his Reply (ECRo. 32), Petitioner attempts to raise

additional new claims that he did noepiously raise in the Motion to Add the

Additional Claim of Ineffectie Assistance of Appellate Counsel (ECF No. 20) or present
to the state appellate court in Rule 26(B)ceedings. (See ECF No. 30-1, 30-2.) For
example, Petitioner argueslangth that he was denied the effective assistance of trial
counsel, because his attorney failed to stiggte or understand the elements of the
offense charged, failed to present a defesiggllated to guilt, wrongfully advised
Petitioner to waive his right to a jury triakfused to permit Petitioner to testify on his
own behalf, failed to object, ifad to present defense witnesses, failed to appear at
sentencing, failed to submit mitigating eviderat sentencing, failed to challenge the
constitutionality of O.R.C. § 2907.04(A) asid for vagueness, and failed to establish
whether that statute imposed sttiability or required a certaimens reaor intent, to
establish guilt. Reply ECF No. 32, PAGEID # 385-94.) #®ner also argues that his
appellate counsel performed in a constitutionally ineffective manner by failing to raise
these same issues on direct appeal. (ABGE392.) These claims are not properly
before the Court.

The Court granted Petitionersquest to amend the Rien to include only those
same issues of the denial of the effectiv@stance of appellate counsel that Petitioner
had presented to the stafallate court in his applitan to reopen the appeal under
Ohio Rule 26(B). $ee Motion to Add the Additional Giaiof Ineffectivéssistance of

Appellate CounseECF No. 20.) Thus, the Court wilbt now address any additional
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claims raised by Petitioner through the filing of Risply(ECF No. 32). Instead, the
Court will address solely those same claims of ineffective assistance of appellate counsel
presented by Petitioner in his motionatmend and in Rule 26(B) proceedings.
Petitioner claims that his attorney failedseparately ideify and argue issues
involving the insufficiency of the evidence andmifast weight of the evidence in regard
to his conviction on unlawful sexual conduct with a mindregfly ECF No. 32,
PAGEID # 383.) The record, however, doesindicate that appellateounsel raised a
claim regarding the manifest weight of #vdence, or any error in this regardiriéf of
Defendant-Appellant Richard DavidsdeCF No. 9, PAGEID # 57-58.) Moreover, the
state appellate court conductea independent review ofdlsufficiency of the evidence
as it pertained to Petitioner’s convictiom Blggravated possession of drugs, despite
appellate counsel’s failure to include aargument on this issue, concluding that the
evidence was constitutionally sufficientdostain both of Petitioner’s convictionState
v. Davidson2018 WL 2095706, at *3.Petitioner does not indiegtand the record does
not reflect, the manner whereby any additlargument would have assisted him. He
therefore has failed to establish a claimif@ffective assistance appellate counsel on

this basis.

2The appellate court found as follows:

[A]lthough Davidson argues that both lois convictions were not supported by
sufficient evidence, he makes no argument in his brief as to the second conviction
for aggravated possession of drugs. Mihedess, followingndependent review,

we conclude that Davidson’s convictiomnr figgravated possession of drugs is also
supported by sufficient evidence. Thetst presented sufficient evidence that
Davidson knowingly possessed methamphetarm violation of R.C. 2925.11. As

a result, Davidson’s first and secasskignments of error are overruled.

State v. Davidsqr2018 WL 2095706, at *3.
11



Petitioner asserts that appellate counsel apgry failed to challergthe application of
O.R.C. § 2907.04(A) as unconstitutally vague or argue thatimhpermissibly imposed strict
liability or unconstitutionally prohibited him fromaising the affirmative defense of mistake of
age. He complains that appellate counsel fadestgue that he lackéahowledge of the alleged
victim’s age. He further asserts that his @iy should have argued direct appeal that the
trial court lacked subject matter jurisdictionitold him criminally liable for the offenses
charged. These arguments do not assist him.

Appellate counsel did not falil to raise iksue regarding Petitiorie alleged lack of
knowledge of the victim’s age. To the contrdrig attorney argued in naection with his claim
of insufficiency of the evidence that the Statd Faled to establish that that Petitioner knew the
victim’s age or acted recklessly in that regalRetitioner had met the afjed victim on an “adult
only” website that required usdxsbe at least 18 years of agehe victim knew that people
utilized the website for sexual encounters. S dibout her age, stating that she was 19 years
old. (ECF No. 9, PAGEID # 62-63.) She alslsddy told Petitioner that she was 19 years old
when he asked. (PAGEID # 63.) Appellate counsel argued that, tinede circumstances,
Petitioner acted negligently at ved. (PAGEID # 66-68.) The staappellate court rejected this
argument. Under these circumstances, Petitibas not shown that he was denied effective
assistance of appellate counsel.

None of the remaining issues referreavtach Petitioner refergivolve potentially
meritorious claims for relief. Petitioner'sgument that Ohio’s statute on unlawful sexual
conduct with a minor is unconstitutionally voicbuld have been reviewed on direct appeal for
plain error only, due to his failure to raise the issue at t8ak State v. Awa@2 Ohio St.3d 120

(Ohio 1986) (failure to raise isso& unconstitutionality of a stateitat the trial level waives the
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issue for appeal). Moreover, the record reflétés such a claim would not have succeeded. To
establish that a statute is unctilagionally void for vaguenesshe challenging party must show
that “an individual of ordinary intelligence would not understandtie is required to do under
the law.” State v. Andersom7 Ohio St.3d 168, 171 (Ohio 1991). Petitioner would have to
establish “beyond a reasonable doubt, that the statas so unclear thae could not reasonably
understand that it prohibited thets in which he engagedld. (citing United States v. Harriss
(1954)). It does not appear that Petitioner coodet this standard. At least one Ohio court has
rejected the argument that O.R.C. § 2907.04¢A)nconstitutionally void for vaguenesSee
State v. Turnerl56 Ohio App.3d 177 (Ohio Ct. App. 2004urther, the “Ohio courts have
repeatedly recognized that mens reds necessary for the element of engaging in sexual
conduct under R.C. 2907.04(A); itasstrict liability element.”State v. Jacksomth Dist. No.
92531, 2010 WL 2635062, at *5 (Ohio Ct. App. July 1, 2010) (ciEtade vMatthews 7th Dist.
No. 08—MA—-49, 2009-Ohio—3258&tate v. Notestinéth Dist. No. OT-08-038, 2009—Ohio—
3220;State v. McGinnis3d Dist. No. 15-08-07, 2008-0Ohio-5825.) “Indeed, ‘although R.C.
2907.04 requires the offender to be at leastlesskin knowing the victim’s age, it does not
require the state to prove the offender’s rakstate for engaging in sexual conductd: (citing
Notestineat 1 53.) See als&tate v. Vansickjel2th Dist. No. CA2013-03-005, 2014 WL
1356681, at *4 (Ohio Ct. App. March 31, 2014) (“[Tlbkense of unlawful sexual conduct with
a minor is not a specific intent crgri) Therefore, the defense ofstake of fact does not apply:

“Mistake of fact” can only negate a speciiintent crime. This court has previously

explained that *“recklessness’ involvean even lower mental state than

‘knowingly’ “ and “does not involve a specific intenState v. Bryantl2th Dist.

Warren No. CA2007-02-0241, 2008~iG-3078, 13, citin@tate v. Davis145

Ohio App.3d 296, 299, 762 N.E.2d 1027 (1Rikt.2001). As reckless conduct was

sufficient to prove that [the defendant] acteith the necessary mental state, there
was nothing about the reckless conduct thigtake of fact could have negated.
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Id. Thus, Petitioners argument that the statugeefiore is void, or that the trial court lacked
jurisdiction fails. Finally, theecord does not indicate that the trial court failed to comply
with state law in imposing sentence, or tay additional argumemngégarding Petitioner’s
prior military service or diagnosis of post traumatic stress disorder would have assisted
him.

In short, Petitioner has failed to establibe denial of the effective assistance of

appellate counsel. This claim lacks merit.

V. Recommended Disposition
For the foregoing reasons, the Undersigi@8COMMENDS that this action be
DISMISSED.

Procedur e on Objections

If any party objects to thiReport and Recommendatjdhat party may, within fourteen
days of the date of this Report, file and sesmeall parties written objections to those specific
proposed findings or recommendations to \lobjection is made, together with supporting
authority for the objection(s). Aigige of this Court shall makeda novodetermination of those
portions of the report or specified proposed fimgdi or recommendations to which objection is
made. Upon proper objections, a judge of tresit€may accept, reject, or modify, in whole or
in part, the findings or recommendations madeein, may receive further evidence or may
recommit this matter to the magistrate judgth instructions.28 U.S.C. § 636(b)(1).

The parties are specifically advised that failure to object t&éport and
Recommendatiowill result in a waiver of the right tbave the district judge review tReport

and Recommendation de noaod also operates as a waiver @& tight to appeal the decision of
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the District Court adopting tHeeport and Recommendation. See Thomas y4&mU.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

The parties are further advistait, if they intend to filean appeal of any adverse
decision, they may submit arguments in any dijes filed, regarding wéther a certificate of
appealability should issue.

s/Elizabeth A. Preston Deavers

Elizabeth A. Preston Deavers
ChiefUnited StatedMagistrateJudge
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