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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

RICHARD A. DAVIDSON,
CASE NO. 2:18-CV-00495
Petitioner, JUDGE ALGENON L. MARBLEY
Chief Magistrate Judge Elizabeth P. Deavers
V.

WARDEN, WARREN
CORRECTIONAL INSTITUTION,

Respondent.

OPINION AND ORDER

On April 25, 2019, the Magistrate Judigsued a Report and Recommendation
recommending that Petitioner’s sole remainstagm of ineffective asistance of appellate
counsel be denied and that this action be dised. (ECF No. 33.) Petitioner has filed an
Objection and Supplemental @lofion to the Magistrate Juefg Report and Recommendation.
(ECF Nos. 34, 35.) Pursuantto 28 U.S.C. 8§ 636(b), this Court has conddeteova review.
For the reasons that follow, Petitioner’s objections (ECF Nos. 34, 3D\dERRULED. The
Report and Recommendarti (ECF No. 33) iADOPTED andAFFIRMED. This action is
herebyDI SMISSED.

Petitioner's Motion to Supplemetite Record (ECF No. 36) BENIED.!

The CourDECLINES to issue a certificate of appealability.

Petitioner seeks consideration of the megftadditional claims of the denial of the

effective assistance of trial counsel, as well aglaisn of the denial ofthe effective assistance

1In the Motion to Supplement the Record,iff@ter again raises arguments regarding the
Court’s prior dismissal of his other claims fetief. This Court already has rejected those
arguments, and will not now again do so hefge Opinion and Order, ECF No. 25.)
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of appellate counsel. He maims that the deferential standafireview set forth under the
Antiterrorism and Effective Death Penalty Act (“AEDPA”) does not apply, because the state
appellate court refused to permit further develogméhis claim of the denial of the effective
assistance of appellate counsel. He again athaéshe state appeli&atourt contravened or
failed to applyStrickland v. Washington, 466 U.S. 668 (1984), and that he was denied due
process because he lacked énimhintent. Referring thakewood v. All Sructures, Inc. 13 Ohio
App. 3d 115 (1983), Petitioner argues that his cl@garding the unconstitutionality of O.R.C. §
2907.04(A) would have been addressed on appesjtdéhis failure to liae the issue in the
state trial court. Hesaerts that he was denidgn effective assistance tfal counsel due to his
attorney’s failure to raise the issue. &fgin argues at length that the statute is
unconstitutionally void. He aganaises all of the same argumehgspreviously presented in
this regard. Petitioner insistsatthe did not act recklessly determining the age of the alleged
victim. He maintains that his conviction fenlawful sexual conduct with a minor constitutes a
fundamental miscarriage of justi and that the Court therefaieould address his claim of the
denial of the effective assasice of trial ounsel.

Petitioner’'s arguments are not persuasive didsussed, “free-standing” claims of actual
innocence do not provide a basisfederal habeas corpus reliefee Legrone v. Birkett, 571 F.
App’x 417, 421 (6th Cir. 2014) (citingerrerav. Callins, 506 U.S. 390, 400 (1993)). Moreover,
the sole issue presently before the Court invoRet#tioner’s claim of iaffective assistance of
appellate counsel. Petitionemecet now amend the Petition taclnde yet additional claims.
Further, the Ohio Supreme Cohias repudiated the holdingliakewood, to which Petitioner
refers, that a claim of unconstitutionality of legislation is never wai8ste v. 1981 Dodge

Ram Van, 36 Ohio St.3d 168, 171 (Ohio 1988) (citiigte v. Awan, 22 Ohio St.3d 120 (Ohio



1986) (applying the doctrine of waiver to clainegiarding the unconstitutionality of a statute).
Moreover, and for the reasons discussederMiagistrate Judge’s Report and Recommendation,
Petitioner’'s arguments regarding the unconstitutiphaf the statute at issue would not have
assisted him. His attorneys’ failurerse such an issue does not survivesthiekland test.

The state appellate court did not need to pefumiher development of Petitioner’s claim of the
denial of the effective assistamof appellate counsel for afaltion of the AEDPA in these
proceedings. The state appellate court heldRkétioner acted reckldgsn determining the
true age of the alleged victim priorémgaging in sexuabnduct with her.See State v.

Davidson, 12th Dist. Nos. CA2017-08-015, CA2017-086, 2018 WL 2095706, at *2-3 (Ohio
Ct. App. May 7, 2018). This was not an unreastmdbtermination itight of the evidence
presented.

For these reasons and for the reasons détifothe Magistrate Judge’s Report and
Recommendation, Petitioner’s obj®ns (ECF No. 34, 35) a@VERRULED. The Report and
Recommendation (ECF No. 33)ADOPTED andAFFIRMED. This action is hereby
DISMISSED.

Petitioner’'s Motion to Supplemetiie Record (ECF No. 36) BENIED.

Pursuant to Rule 11 of the Rules GowegnSection 2254 Cases in the United States
District Courts, the Court nowoasiders whether to issue atderate of appealability. “In
contrast to an ordinamivil litigant, a state prisoner who see& writ of habeas corpus in federal

court holds no automatic right &ppeal from an adversedigon by a district court.”Jordan v.

Fisher, —U.S. . , 135 S. Ct. 2647, 2650 (2(5)).S.C. § 2253(c)(1) (requiring a

habeas petitioner to obtagncertificate of appealability in order to appeal).



When a claim has been denied on the maxitgrtificate of appeability may issue only
if the petitioner “has made a substantial showing of the denial of a constitutional right.” 28
U.S.C. 8§ 2253(c)(2). To make a substantiavgihg of the denial of a constitutional right, a
petitioner must show “that reasonalplirists could debate whether,(for that matter, agree that)
the petition should have been resal in a different manner or that the issues presented were
‘adequate to deserve encourageirto proceed further.”"Sack v. McDaniel, 529 U.S. 473, 484
(2000) (quotingBarefoot v. Estelle, 463 U.S. 880, 893, n.4 (1983)). When a claim has been
denied on procedural grounds, a certificate okapgbility may issue if # petitioner establishes
that jurists of reason wouldnid it debatable whether the paetitistates a valid claim of the
denial of a constitutional right and that jurists of reason would find it debatable whether the
district court was correan its procedural rulingld.

The Court is not persuaded that reasonpinists would debate the dismissal of this
action. The Court therefol2ECLINES to issue a certificatof appealability.

The Court certifies that the appeal would betin good faith and thain application to
proceedn forma pauperis on appeal should H2ENIED.

IT ISSO ORDERED.

gAlgenon L. Marbley
ALGENON L. MARBLEY
DATED: May 21, 2019 UNITED STATESDISTRICT COURT




