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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

JOSEPH P. GORSHA, et al.,
Case No. 2:18-cv-508
Plaintiffs,
V. Judge Graham
BERNARD E. CLARK, et al., Magistrate Judge Jolson
Defendants.

OPINION AND ORDER

This matter is before the Court on Defendaignathan C. Clark and Clark & Clark and
Associates, LLC's (“Defendan@lark & Clark”) Motion for Judgment on the Pleadings. (ECF
No. 32). Defendants Clark & Clamove this Court pursuant todrkeR. Civ. P. 12(c) for an Order
granting Judgment on the Pleadiragsl dismissing Count Six ofdhtiffs’ Complaint asserting
legal negligence against thef@ompl. 1 60-66, ECF No. 1 &41—-12). For theeasons that
follow, Defendants Cl&r & Clark’s motion iSDENIED.

. Background

Plaintiffs Joseph D. Gorsha, Nancy Gorshamba J. Faldowski, Dianne M. Faldowski,
Damon J. Faldowski, Il, and Mark R. Faldowskollectively “Plaintiffs”) jointly owned real
property in Belmont County, Ohio consisting of 37.525 atweated on Sandy Ridge Road,
Barnesville, Ohio, bearing parcelimber 45.00151.000 (the “Property’)d.(at § 1, 2). In May
2013, Plaintiffs and Defendants Berda@and Alice Clark (the “Buyers’@ntered into a contract for
the sale, of the surface rights only, of the Prgpghte “Real Estate Purchase Contractd. &t |
2, 2). The Real Estate Purchase Contract Bpalty stated, “Seller is [r]leserving mineral
[rlights.” (Id. at § 2, 2; Ex. 1, ECF No. 1-2 at T 8).ioPto the sale of the surface rights to the

Property to the Buyers, Plaintiffs entered iato Oil & Gas Lease with Rice Drilling D, LLC
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(“Rice Drilling”) (1d., Ex. 2, ECF No. 1-3) for the Propertyd.(at T 3, 3). At the time Plaintiffs
sold the surface rights to the Buyers, Rice Dgllhad not commenced production or any payment
of royalties. [d. at T 4, 3).

Plaintiffs’ real estate agent, Brian Bauer, retained Mid Ohio Title Agency, LLC doing
business as Lanco Title Agency (“Lanco”), on Riidis’ behalf. (Pls.” Men. Opp. Defs.’ Clark &
Clark Mot. J. Pleadings 2, ECF No. 42 at 226). loaserved as the escrow agent for the sale of
the Property. (Compl. T 14, ECF No. 1 at 5)nd@is owned by attorney Jonathan C. Claik) (

Mr. Clark prepared the warranty deed (tBeed”) for the Plaintiffs’ signaturesld;, EX.

4, ECF No. 1-5 at 34). The Deed did not providdlierreservation of mindreghts as agreed to
by the parties to the Realtate Purchase Contracid(at 1 30, 7). The Plaintiffs signed the Deed
on September 4, 2013d(, Ex. 4, ECF No. 1-5). Lanco rec®d the Deed with the Belmont
County Recorder on October 4, 2013né§ver § 6, ECF No. 16 at 73).

Plaintiffs did not discover M(Clark’s error until February 2018 when they inquired with
Mr. Bauer about the upcoming expiration of 1Bil & Gas Lease. (Compl. § 32; ECF Natl7).
After checking the Ohio Department of NatuRésources’ records, Mr. Bauer informed the
Plaintiffs that the Property’87.525 acres were in drilling unitsnd had been drilled by Rice
Drilling’s subsequent purchaser, Gulfport EmerCorp. (“Gulfport Enagy”), during the third
quarter of 2016.1¢.). The Plaintiffs further discoved that Gulfport Energy paid the
corresponding mineral productiooyalties to the Buyersld. at § 31, 7).

On May 22, 2018, Plaintiffs commenced thisi@t against the Buyers, Lanco, and Clark

& Clark alleging seven causes of actiotd.) In their sixth cause @fction for legal negligence,

! Though Plaintiffs’ complaint asserts a legal negligencegldie Court will construe this claim as a legal malpractice
claim since the Plaintiffs alm they suffered damages through Defetsl&iark & Clark’s negligent action while
providing legal services.



Plaintiffs allege that Mr. Clark provided legalrgees to them and was directly paid for those
services out of the escrow funds credtgd_anco for the sale of the Propertid.(at T 61, 12).
Plaintiffs further allege that Mr. Clark owedetin a duty of care commenate with that provided
by other Ohio attorneys, he breached that dtyfailing to reserve the mineral rights in the
Property to the Plaintiffs when hgepared the Deed, and thatdad harmed the Plaintiffs when
the mineral production royalties wepaid to the Buyers insteadd(at 1 62-65, 12).
[I. Standard of Review

“After the pleadings are closed—but early enough not to delay trial—a party may move
for judgment on the pleadings.” Fed. R. Civ.1R(c). The standard applied to motions for
judgment on the pleadings is the same standpmldicable to motions to dismiss under Rule
12(b)(6). See Hindel v. Huste875 F.3d 344, 346 (6th Cir. 2017). “For purposes of a motion for
judgment on the pleadings, all well-pleaded matailegations of the pleadings of the opposing
party must be taken as true, ahd motion may be granted onlytlie moving party is nevertheless
clearly entitled to judgment.JPMorgan Chase Bank, N.A. v. Wind&tp F.3d 577, 582 (6th Cir.
2007) (internal citation and quotation marks ordifte But legal conclusions or unwarranted
factual inferences are not accepted as tideat 581-82 (citingvlixon v. Ohio,193 F.3d 389, 400
(6th Cir. 1999)). When considering a motion for judgment on the pleadings, a court reviews not
only the complaint, but “matters ptiblic record, orders, items appearin the record of the case,
and exhibits attached to the complairBdrany—Snyder v. Weines39 F.3d 327, 332 (6th Cir.
2008).

To withstand a motion for judgment on the pliegs, “a complaint must contain direct or
inferential allegations respectirgl the material elements undeome viable legal theory.”

Commercial Money Ctr., Inc. v. lllinois Union Ins. C608 F.3d 327, 336 (6th Cir. 2007). “The



factual allegations in the complaint need to be sgffit to give notice to thdefendant as to what
claims are alleged, and the plaintiff must pleadfisient factual matter’ to render the legal claim
plausible, i.e., more #n merely possible.Fritz v. Charter Township of Comsto&92 F.3d 718,
722 (6th Cir. 2010) (quotingshcroft v. Igbal556 U.S. 662, 678 (2009)). “A claim has facial
plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendantieble for the misconduct allegedlgbal, 556 U.S. at 678.
IIl. Discussion

Defendants Clark & Clark segkdgment in their favor orPlaintiffs’ claim of legal
negligence and advance two primmarguments as to why they believe they are entitled to
judgment on the pleadings regarding this claimstFDefendants Clark & @tk insist no attorney-
client relationship existed between the parties. (BOF32 at 158). They neaver that even if
such a relationship had existedaiRtiffs’ malpractice claimed is barred by the one-year statute of
limitations under Ohio Rev. Code § 2305.11(A.)X

A. Attorney-Client Relationship

To establish a legal malpractice claim in Ohaplaintiff must show that: (1) the attorney
owed a duty or obligation to the plaintiff, (2) teewas a breach of that duty or obligation and that
the attorney failed to conform to the standard ireguby law, and (3) theris a causal connection
between the conduct complained of and the resulting damage ovatsis v. Hall,77 Ohio St.
3d 421, 421-22, 674 N.E.2d 1164, 1167 (199D¢fendants Clark & Clark argue that absent an
attorney-client relationship no mesponding duty or obligation caxist. (ECF No. 32 at 162).
Defendants Clark & Clarkantend that, “[A]n attorney-client relationship exists when an attorney

advises others as to their legights, a method to be pursued, the forum to be selected, and the

2This is a diversity action, and the Plaintiffs’ legal negiige claim is brought under Ohio law for alleged malpractice
by an Ohio firm and an Ohio attorney.



practice to be followed for the enforcement of their rightsl) (quotingToliver v. Duwel2012-
Ohio-846, 1 55 (Ct. App.)). They emphasize to tbarCthat the ultimate concern is “whether the
putative client reasonably believed that th&atrenship existed and that the attorney would
therefore advance the interestf the putative client.Id. (quotingDavis v. Monteneryl73 Ohio
App. 3d 740, 746, 880 N.E.2d 488, 492 (2007)).

Plaintiffs point out that Defendants Clark@lark have the same address as Lanco, and
that Mr. Clark serves as an agiegmboth the title agency and Hisn. (ECF No. 42 at 229). They
further stress that Lanco advertises thist owned by attorney Jonathan C. Clatd.)( Plaintiffs
claim that this public representation led thenbédieve that by engaginfpe services of Lanco,
they were also engaging the legaivsees of Defendants Clark & ClarKd().

Plaintiffs further claim they expected the Deedbe prepared by an attorney and not Lanco,
as preparation of a deed fallghin the practice of law in Obi (ECF No. 42 at 234). To support
this contention, Plaintiffeighlight the Supreme Cdunf Ohio’s decision iDisciplinary Counsel
v. Joneswhere the court declared, “The practioé law embraces the preparation of legal
documents on another’s behalf, including deedghvbonvey real property.” The preparation of
deeds for another constitutes the praaticEaw.” 138 Ohio St3d 330, 331-32, 6 N.E.3d 1159,
1160-61 (2014) (quotinDisciplinary Counsel v. Doary7 Ohio St. 3d 236, 237, 673 N.E.2d 1272
(1997). Plaintiffs further avehat to avoid engaging in the unthorized practice of law, Lanco
had to retain an attorney on thbehalf to prepare the Deed. (ECF No. 42 at 234-35). Plaintiffs
point to the portion of the Deed bearing Defendzlatk & Clark’s names next to “This instrument
prepared by:” as confirmation of this belidfl.(at 229; ECF No. 1-5 at 34). Plaintiffs emphasize
that despite the Settlement Statement (HUD-1atran of their document preparation payment to

“Lanco Title Agency” (Answer, Ex. A, 1113, EQ¥o. 16 at 85), Lancoauld not keep such a



fee for a document it could not legally prepare and was instead obligated to give that payment to
Defendants Clark & Clark as the actual preparers of the Deed. (ECF No. 42 at 235). Plaintiffs
insist that as the owner and agent of the &tlency, Mr. Clark served multiple roles during the

real estate transactioand that they contractedth Defendants Clark &lark for the preparation

of the Deed and not with Lancad(at 234).

Defendants Clark & Clark maintaitmat Mr. Clark only serveds an agent of the title
agency and did not serve as the Plaintiffs'ratty. (ECF No. 45 at 254)V/hile Defendants Clark
& Clark acknowledge Mr. Clark’s @i role as both the owner and agent of the title agency, they
contend that Defendants Clark & Gtatid not charge the Plaintiffer the preparation of the Deed
(ECF No. 32 at 160), and that Mzlark’s wearing of “multiple hatg’s immaterial to the Plaintiffs’
malpractice claim. (ECF No. 45 at 254).

Ohio case law is helpful in stinguishing between the rolesegcrow agent and attorney
during a transaction. “Ordinarilyhe positions of escrow agentchattorney . . . are separate,
distinct, and mutually exclusiveFolino v. Brown,No. 15619, 1996 Ohio App. LEXIS 3132, at
*6 (Ct. App. July 12, 1996) (citinGaad v. Rodrigue80 Ohio App. 3d 156, 506 N.E.2d 1230
(1986). The primary function of an escrow agento “hold documents and funds until the
conditions of the purchase agreement are meteuvipen the escrow agenteases the documents
and funds.’Saad 506 N.E.2d at 1233 (citingippinv. Kern-Ward Bldg. Co 8 Ohio App. 3d 196,

456 N.E. 2d 1235 (1982Bquirev. Branciforti,131 Ohio St. 344, 2 N.E.2d 878 (193&pve v.
Jablonskj No. 48411, 1985 Ohio App. LEXIS 5743 (Ct. App. Feb. 7, 1985)). The escrow agent
thus serves as a fiduciary agent for both parties to an agreédiemmte attorney, on the other

hand, represents only one party te #yreement and serves as a fidycagent to his or her client



based on the attornajient relationship Id. at 1233—-34. The roles ofaeew agent and attorney
are therefore “distinct and mutually exclusivil” at 1233.

Despite the “distinct and mutually exclusive'les of the escrow agent and attorney to a
transaction, th&aadcourt acknowledged the possibility ttzat attorney and his or her firm may
act in a dual capacity as attorneys for one effihrties and as escrow agent for both palfties.
Here, Defendants Clark & Clark argthat Lanco was retained foethenefit of both the Plaintiffs
and the Buyers. (ECF No. 45 at 254). Moreomfendants Clark & Clark claim they prepared
the Deed on behalf of Lancand that Lanco is not in privity with the Plaintiff&d.). They further
insist that they never acted as the Plaintiffs’ attgras they never advised the Plaintiffs as to their
legal rights, and the Plaintiffs have failed nolicate that Defendants Cka& Clark ever engaged
in any communication with #ém. (ECF No. 32 at 163).

Plaintiffs assert thatn attorney-clientelationship can be implied from the conduct of the
attorney and the expectations of thient. (ECF No. 42 at 236) (citingavis v. Monteneryl73
Ohio App. 3d 740, 746, 880 N.E.2d 488, 49Q(2). Like the plaintiff inDavis, the Plaintiffs in
the case at issue contend thtihough they may not have canted Defendants Clark & Clark
directly to represent them, thexpected Mr. Clark to prepatiee Deed, and Mr. Clark’s conduct
in preparing the Deed conforohéo their client expectationdECF No. 42 at 236).

The Plaintiffs also rely on a Florida decision to analogize to the present caig] Ihv.
of S. Fla., Inc. v. S. Title Grp., Incthe Florida court determined that, “The consultation
requirement [is] met when an agent of the clientsults with an attorney on the client’s behalf.”
251 So. 3d 173, 178 (Fla. Dist. Ct. A018). In the Florida case, thintiff wanted an attorney
to prepare loan documenld. at 179. His title agent contactedattorney on his behalf and hired

that attorney to preparermte and mortgage for a fde. Under these facts, the Florida court



found that since the attorney was hired by thengiféis title agent, rendered legal services, and
billed for those services, a reasonable jury cdinld that an attorney-client relationship existed
between the plaintiff and the attesnby virtue of the title agent consulting with the attorney in
her capacity as the plaintiff's agent and refertinghat attorney the work of preparing the loan
documentsld. Here, the Plaintiffs argue that thensultation requirement was met when Lanco
acted as their agent by arramgifor Defendants Clark & Clark tprovide legal services by
preparing the Deed, Defendants Clark & Clarkegared the Deed, and the Plaintiffs paid a
document preparation fee that ultimately wen€Clark & Clark. (ECF No. 42 at 237).

Though the extent of the relationship betwBefiendants Clark & Clark and the Plaintiffs
remains unclear, the Court findisat the Plaintiffs have plead sufficient facts to support a
plausible legal malpractice claim against Defensi@tark & Clark. Plainffs’ complaint contains
both direct and inferential allegatis respecting the material elertsenf a legal malpractice claim
under Ohio law. (Compl. 1 60-66, ECF No. 1ht12). Plaintiffs allege Defendants Clark &
Clark owed them a duty of careyssequently breached that dutiien Mr. Clark failed to reserve
Plaintiffs’ mineral rights in the Deed, andatha causal connectionists between the conduct
complained of and the resulting damage or Idsk). ( Plaintiffs’ allegations allow the Court to
draw the reasonable inference that Defend@hask & Clark may be liable for the misconduct
alleged. Therefore, Defendants Clark & Clark moé clearly entitled toydgment as a matter of
law on Plaintiffs’ legal malpractice claim.

B. Statuteof Limitations

Defendants Clark & Clark further urge the Courttmsider that even if an attorney-client
relationship existed, Plaintiffs have run afoul of the statute of limitations for a legal malpractice

claim, and their claim must be dismissedCFENo. 32 at 164, 166). Under Ohio Rev. Code §



2305.11(A), the statute of limitatiofar a legal malpractice claim ne year. Defendants Clark
& Clark argue that the Plaiffii$’ cause of action accrued on@ember 4, 2013 when the Deed
was executed and expired a y&der on September 4, 2014. (ECIB. 32 at 164). Thus, they
argue, Plaintiffs’ legal malpractice claim is time-barréd.) (

In Ohio, a cause of action for legal malptice “accrues and tha&atute of limitations
begins to run when there iscagnizable event whereby théeat discovers or should have
discovered that his injury was regd to his attorney’s act or non-aand the client is put on notice
of a need to pursue his possible remediesnagahe attorney or when the attorney-client
relationship for that particularansaction or undeaking terminates, whichever occurs later.”
Werts v. Penril.64 Ohio App. 3d 505, 508, 842 N.E.2d 110205 (2005). “A ‘cognizable event’
is an event that places a reasonable person on notice that a ‘questiayalpealetice may have

m

occurred,” which may necessitdagal action against the attornég. at 510, 1106.

Plaintiffs claim that when they signed the Deed on September 4, 2013, they had no reason
to believe that a questionableée practice may have occurred. (ECF No. 4244)). Plaintiffs
further assert that they could rfedve reasonably discovered thejury until they were notified
by their realtor that the Deed dimbt reserve their mineral rights as specified in the Real Estate
Purchase Contractid(). Plaintiffs highlight the Supme Court of Ohio’s decision Eimmie v.
Calfee, Halter & Griswoldo support their contention, whettee court found that the cognizable
event in that case did not occur on the date thieielet document was signed, but instead occurred
on the date the document was declared invdlid.at 240—-41 citingZimmie,43 Ohio St. 3d 54,
58, 538 N.E.2d 398, 402 (1989)). Onlgth the Plaintiffs explain, dithe Supreme Court of Ohio

determine that the plaintiff was put on noticeptosue possible remedies against the drafters of

the agreementld. at 241).



Plaintiffs argue that these circumstas are also present in this cakd).( Plaintiffs allege
that they were not puin notice of a need to pursue possitdmedies againBrefendants Clark &
Clark until they learned that the Defiled to reserve their mineral right$d.). They therefore
maintain that their legal malpractice action did accrue until February 4, 2018, and that by filing
this action on May 22, 2018, they adhered to theymae statute of limitatins set forth in Ohio
Rev. Code § 2305.11(A)ld, at 226).

While the date on which the Paiffs should have discoverddr. Clark’s error remains at
issue, the Court finds that the Plaintiffs hgpleaded sufficient facts pporting their contention
that under the discovery rule, their legal malpractiaim is not time-barred. As such, their claim
will not be dismissed on Defendants Clark & ®larMotion for Judgment on the Pleadings.

V. Conclusion

A motion for judgment on the pleadings may barged only if the moving party is clearly
entitled to judgment as a matter of law. Hébefendants Clark & Clark arnot clearly entitled
to judgment on Plaintiffs’ legal malpractice claiflaintiffs have pleadksufficient factual matter
to not only render their claim pobte, but to also support their mention that their claim was
timely filed. Accordingly, Defendants Clark & Clark’s Motion for Judgmemthe Pleadings as

to Count Six of Plaintiffs’ Complaint (ECF No. 32)D&ENIED.

IT ISSO ORDERED.

&/ James L. Graham
AMESL. GRAHAM
Lhited States District Judge

DATE: March 7, 2019
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