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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
JAMEST. DEJARNETTE,
Plaintiff,
Civil Action 2:18-cv-520
V. Judge Algenon L. Marbley
Magistrate Judge Chelsey M. Vascura
WARDEN TIMOTHY SHOOP, et al.,

Defendants.

ORDER and REPORT AND RECOMMENDATION

Plaintiff, James T. DeJarnette, a state inmadte is proceeding without the assistance of
counsel, brings this action under 42 U.S.A@983 against Warden Gary Mohr and prison
employees and officials, alleging that prisosaijlinary proceedings elated his due process
rights. This matter is before the Court for the initial screen of Plaintiff's Complaint under 28
U.S.C. 88 1915(e)(2) and 1915A to identify cognizable claims and to recommend dismissal of
Plaintiff's Complaint, or any pdion of it, which is frivolous, miicious, fails to state a claim
upon which relief may be granted, or seeks nemyeelief from a defendant who is immune
from such relief. 28 U.S.C. § 1915(e)(8¢e also McGore v. Wrigglesworttil4 F.3d 601, 608
(6th Cir. 1997). Having perforrdethe initial screen, for the reasons that follow, the undersigned
RECOMMENDS that the CourDI SMISS this action pursuant #® 1915(e)(2) for failure to
state a claim on which relief may be granted.

This matter is also before the Court fonsideration of Plainffis motion for leave to

proceedn forma pauperisinder 28 U.S.C. 8 1915(a)(1) and.(ZECF No. 3.) Plaintiff's
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motion isGRANTED. Plaintiff is required to pay the fulimount of the Court’s $350 filing fee.
28 U.S.C. § 1915(b)(1). Plaintiff'certified trust fund statemenveals that he had the sum of
$108.87 in his prison account as of April 26, 2018atT@mount is insufficient to pay the full
filing fee.

Pursuant to 28 U.S.C. § 1915(b)(1), the custodian of Plaintiff’'s inmate trust account
(Inmate Number A-717147) at Warren Correctional Institutiddl RECTED to submit to the
Clerk of the United States Distri€ourt for the Southern Distriof Ohio as an initial partial
payment, 20% of the greater of either the averagnthly deposits to ¢hinmate trust account or
the average monthly balance in the inntaist account, for the six-months immediately
preceding the filing of the Complaint. After fgplyment of the initial, partial filing fee, the
custodian shall submit 20% of the inmate’sqading monthly income credited to the account,
but only when the amount in the account exceeds $10.00 until the full fee of $350.00 has been
paid to the Clerk of this@urt. 28 U.S.C. § 1915(b)(25ee McGore v. Wrigglesworth14 F.3d
601 (6th Cir. 1997). Checks should be made paytbIClerk, United Statd3istrict Court.

The checks should be sent to:

Prisoner Accounts Receivable

260 U.S. Courthouse

85MarconiBoulevard

Columbus, Ohio 43215
The prisoner’s name and this case number must be included on each check.

It is ORDERED that Plaintiff be allowed to proseeuhis action without prepayment of

fees or costs and that judicidfioers who render services in thastion shall do so as if the costs

had been prepaid. The Clerk of CouDIRECTED to mail a copy of this Order to Plaintiff



and the prison cashier’s office. The Clerk is furfB8RECTED to forward a copy of this Order
to the Court’s financial office in Columbus.
l.

Congress enacted 28 U.S.C. § 1915, the fedefatrma pauperistatute, seeking to
“lower judicial access lvaers to the indigent."Denton v. Hernande504 U.S. 25, 31 (1992).
In doing so, however, “Congress recognized thétigant whose filing feesnd court costs are
assumed by the public, unlike a paying litigant, lacks an economic incentive to refrain from
filing frivolous, malicious, orepetitive lawsuits.”” 1d. at 31 (quotindNeitzke v. Williams490
U.S. 319, 324 (1989)). To address this concgamgress included subsection (e) as part of the
statute, which provides in pertinent part:

(2) Notwithstanding any filing fee, or any panti thereof, that may have been paid, the
court shall dismiss the case at any time if the court determines that—

* * *
(B) the action or appeal--

(i) is frivolous or malicious;

(i) fails to state a claim on whicrelief may be granted; or . . . .
28 U.S.C. § 1915(e)j@B)(i) & (ii); Denton 504 U.S. at 31. Thus, 8§ 1915(e) requsea sponte
dismissal of an action upon the@t's determination that the aai is frivolous or malicious, or
upon determination that the action fails toestatclaim upon which relief may be grant&ke
Hill v. Lappin, 630 F.3d 468, 47071 (6th Cir. 2010) (applyfregleral Rule of Civil Procedure
12(b)(6) standards to reaxv under 28 U.S.C. 88 191%&d 1915(e)(2)(B)(ii)).

To survive a motion to dismiss for failuiestate a claim under Rule 12(b)(6) of the

Federal Rules of Civil Procedure, a plaintiff must satisfy the basic federal pleading requirements



set forth in Federal Rule of GiWProcedure 8(a). Under Rule 8(&), a complaint must contain a
“short and plain statement of the claim showirgf the pleader is entitled to relief.” Fed. R.
Civ. P. 8(a)(2). Although this pleading standdogs not require “detailed factual allegations,’ .
.. [a] pleading that offers ‘lal®bnd conclusions’ or ‘a formulaiecitation of the elements of a
cause of action,” is insufficientAshcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll

Atlantic Corp. v. Twomby550 U.S. 544, 555 (2007)). Further, a complaint will not “suffice if it
tenders ‘naked assertion[s] devoid'firther factual enhancement.Td. (quotingTwombly

550 U.S. at 557). Instead, to survive a motiodismiss for failure to state a claim under Rule
12(b)(6) of the Federal Rules of Civil Proceeluta complaint must contain sufficient factual
matter . . . to ‘state a claim to relief that is plausible on its fadd.(quotingTwombly 550

U.S. at 570). Facial plausilyl is established “when the piiff pleads factual content that
allows the court to draw the reasonable infeegih@t the defendant is liable for the misconduct
alleged.” Id. In considering whether this facial plaboidity standard is met, a Court must
construe the complaint in the light mostdeable to the non-moving party, accept all factual
allegations as true, and make reasonaliégences in favor of the non-moving parfyotal
Benefits Planning Agency, Inc.Anthem Blue Cross & Blue Shieksb2 F.3d 430, 434 (6th Cir.
2008) (citations omitted). The Court is noqueed, however, to accept as true mere legal
conclusions unsupported by factual allegatidigal, 556 U.S. at 678 (citinfwombly 550

U.S. at 555). In addition, the Court hojol® secomplaints “to less stringent standards than
formal pleadings drafted by lawyers.Garrett v. Belmont Cnty. Sheriff's DepNo. 08-3978,
2010 WL 1252923, at *2 (6th Cir. Apr. 1, 2010) (quotiigines v. Kerner404 U.S. 519, 520

(1972)).



.

According to the Complaint, in April 2017, Bdant Lieutenant Richard Davis issued a
conduct report to Plaintiff, whitstated that Plaintiff “attempted to convey contraband into PCI
Correctional” and charging him with dealiagd contraband. (Compl. 5, ECF No. 1.) In
subsequent disciplinary proceedings in fronthef Rules Infraction Board (“RIB”), Plaintiff was
found guilty of dealing. Upon appeal, the RIB&cdion was affirmed. Plaintiff maintains that
Defendants violated his due preseaights because he was deniedright to have a particular
witness present during the RIB hearing and because he was found guilty of a charge that was not
contained in the body of the condueport. Plaintiff seeks only junctive relief, requesting that
the Court “remove the bogus charge from [his$qm record” and that his security level “be
decreased back to medium security, the sanitensss when [he] receed the conduct report.”

(Id. at 6.)

Plaintiff's due process clais concerning the prison discigiry proceedings fail to state
a claim of relief. “[T]he Foueenth Amendment’s Due Process@e protects persons against
deprivations of life, liberty, oproperty; and those who seekinwoke its procedural protection
must establish that one of these interests is at stak@kinson v. Austin545 U.S. 209, 221
(2005).

Plaintiff's due process claim fails becausehas not identified a constitutionally
protected liberty interest th#te RIB proceedings implicad. “Failing to follow proper
procedures is insufficient to establishiafiingement of a liberty interest.Grinter v. Knight
532 F.3d 567, 574, 576 (citir@lim v. Wakinekonad61 U.S. 238, 250 (1983)). Rather, “[a]n
inmate establishes a liberty interest whetange in conditions of confinement ‘imposes

atypical and significant hardship on [him] in redatito the ordinary incidgs of prison life.™
5



Williams v. Lindamoodb26 F. App’x 559, 562 (6th Cir. 2013) (quotiBgndin v. Conneb15
U.S. 472, 484 (1995)). “To determine whetheairadred conditions are {giical and significant,’
a reviewing court considgiboth the duration and the naturelad more restrictive confinement
relative to ‘prison norms and to thertes of the individubs sentence.”Id. (quotingHarden—
Bey v. Rutter524 F.3d 789, 792-93 (6th Cir. 2008)).

To the extent Plaintiff is alleging that theBR¥erdict impacted his security level, in the
absence of allegations refleagithat his new security levieas resulted in “atypical and
significant” changed conditions, lmas failed to sufficiently implicate a liberty interest arising
from the Due Process Clauddarbin—Bey v. Rutte420 F.3d 571, 577 (6th Cir. 2005) (“[A]n
increase in security classification . . . does nostitute an *atypical and significant’ hardship in
relation to the ordinary incidents of prison life because a prisoner has no constitutional right to
remain incarcerated in a particular prison doedheld in a specific sarity classification.”
(internal quotation marks and citations omitted)):Wilkinson 545 U.S. at 222-23 (“[T]he
Constitution itself does not give rise to a libartierest in avoiding transfer to more adverse
conditions of confinement.”Meachum v. Fano427 U.S. 215, 228 (1976) (no due process
violation arising from transfdp a maximum-security prisorebause “[c]Jonfinement in any of
the State’s institutions is within the normal lismor range of custody which the conviction has
authorized the State to imposeyt seéwilkinson v. Austin545 U.S. 209, 223-24 (2005)
(holding that an inmate’s transfer to Ohit&ipermax” prison “imposes an atypical and
significant hardship” given the combinationedtreme isolation of inmates, prohibition of
almost all human contact, iniitgte duration of assignmerand disqualification for parole

consideration of othemae eligible inmates).



In sum, because Plaintiff has failed to statclaim upon which relief may be granted, it
is RECOMMENDED that the CourDISM 1SS Plaintiff's Complaint in its entirety pursuant to
§ 1915(e)(2).

[1.

For the reasons set forth above, RI#iNVhite’s motion for leave to proceed forma
pauperisunder 28 U.S.C. § 1915(a)(1) and (2RANTED. (ECF No. 3.) In addition, it is
RECOMMENDED that the CourDI SMISS Plaintiff's Complaint in i$ entirety pursuant to 28
U.S.C. 88 1915(e)(2)(B) and 1915A.

The Clerk of Court i®DIRECTED to mail a copy of this Order to Plaintiff and the prison
cashier’s office. The Clerk is furthed RECTED to forward a copy of this Order to the Court’s
financial office in Columbus. Finally, the ClerkbdRECTED to send a copy of this order to
the Ohio Attorney General’s Office, 150 Gay St., 16th Floor, Columbus, Ohio 43215.

PROCEDURE ON OBJECTIONS

If any party objects to thiReport and Recommendation, tparty may, within fourteen
(14) days of the date of this Report, filedaserve on all parties weeth objections to those
specific proposed findings or recommendatit;m&hich objection is made, together with
supporting authority for the objection(s) Judge of this Court shall makela novo
determination of those portions of the Reporspecified proposed findgs or recommendations
to which objection is made. Upon proper objecti@adudge of this Court may accept, reject, or
modify, in whole or in part, #afindings or recommendations deherein, may receive further
evidence or may recommit this matter to the Muagte Judge with instructions. 28 U.S.C. 8§

636(b)(1).



The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the righhave the Districludge review the Report
and Recommendatiare novo and also operates as a waivethef right to appeal the decision of
the District Court adopting éhReport and RecommendatidBee Thomas v. Ara74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT ISSO ORDERED.

/s/ Chelsey M. Vascura
(HELSEY M. VASCURA
UNITEDSTATESMAGISTRATE JUDGE




