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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

QUIANNA COCKRELL o/b/o
N.S.C., a minor,
Plaintiff
Civil Action 2: 18-cv-568
Judge Algenon L. Marbley
V. Magistrate JudgeChelsey M. Vascura

COMMISSIONER OF SOCIAL SECURITY

Defendant.

REPORT AND RECOMMENDATION

Plaintiff, Quianna Cockrell, on behalf of N.S.C., a miffétlaintiff’), brings this action
under 42 U.S.C. § 405(g) for review of a final decision of the Commissioner of Social Ysecurit
(“Commissioner”) determininthat N.S.C. is ineligible for Supplemental Security Income
(“SSI”). This matter is before the Ued States Magistrate Judge for a Report and
Recommendation on Plaintiff's Statement of Errors (ECF No. 11), the Commissioner
Memorandum in Opposition (ECF No.)1®laintiff’'s Reply ECF No. 17), and the
administrative recordFor the reasons that follow, the undersigR&gCOMMENDS that the
CourtREVERSE the Commissioner of Social Securitglecision andmmediately award
benefis to N.S.C.

l. BACKGROUND

The Social Security Administratiateterminedhat N.S.C. was disabled and eligible for

SSlbenefits in 2002. On September 30, 2010, a supplemental needgasiettablished in the

name of N.S.C. with funds received from the settlement of a medical malpraatinarcNew
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York (the “Trust”). (R. at 30.) On August 23, 2011, the Social Security Administrati@ived

a copy of the Trust and undertook an inquiry to determine whetherabsetis qualified as
resource for purposes of determining N.S.C.’s eligibility for SSI. The @#ice initially
determined that the Trust does not count as a resoAroegional tustreviewer for the Social
Security Administratiomater concluded otherwise, however, finding tift Trustcounted as a
resource becausedbntained naesidual beneficiary As a result, on October 9, 201Hde Social
Security Administration issued a notice informing N.S.C. that shenatasntitled to benefits

from February 2012 through January 2014 thvad shehad been overpaid SSI benefits during
that period in the amounf $22,687. $eeR. at 13.) N.S.C.’s mother requested reconsideration
andon November 6, 2014he Social Security Administration determined again that the Trust
counted as a resoursach that N.S.C. was not eligible for benefits. N.S.C. soudatreovo
hearing before an administrative law judgedministrative Law Judg&homas L. Wandgthe

“ALJ”) held a hearing orMarch 27, 2015, at which N.S.C.’s parents, represented by counsel,
appeared. (R. d63-74) OnJune 19, 2015, the ALJ issued a decision finding that the Trust
counted as a resource for purposes of determining N.S.C.’s eligibility for BSat 13-20.)
Although the ALJ found, contrary to the regional trust reviewer, that the Trust doascont
residual beneficiary, he concluded it nevertheless counted because its Medibaitkpay
provisionlimited reimbursements tmedical assistanqgeyments madduring the term of the
Trust Because the Trust assets exceeded the statutory limit of $2,000, the ALJ cornatided t
N.S.C. was ineligible for SSI benefits from February 2012 through January 2014 and tBat N.S
had been overpaid benefits during that period. The Appeals Council granted N.S.C.sfoeques

review but affirmed the ALJ’s decision that the Trust counted as a resource BNt had



been overpaid benefitRlaintiff timely filed this action for review. (ECF No. 1.)

Plaintiff advances single statement of error, namehat the ALJ erred in determining
that the Trust counts as a resource for determining N.S.C.’s eligibitiyS| benefits. The
undersigned limits her discussion of the record to evidence bearing on this conbémtiror.

I. STANDARD OF REVIEW

When reviewing a case under the Social Security Act, the Court gerfenaBy affirm
the Commissioner’s decision if it ‘is supported by substantial evidence andaglaspursuant to
proper legal standards.’Rabbers v. Comm’r of Soc. S&i82 F.3d 647, 651 (6th Cir. 2009)
(quotingRogers v. Comm’r of Soc. Se¢86 F.3d 234, 241 (6th Cir. 20073ge alsat2 U.S.C. §
405(g) (“[t]he findings of the Commissioner of Social Security as to any facipjfosted by
substantial evidence, shall be conclusive . . .Mare specifically, factual findings made by the
Commissioner are reviewed under the substantial evidence standard, thoughcflifedasions
are reviewedlenovo! Quinchett ex rel Wells v. MassanatB5 F. Supp. 2d 845, 849 (S.D.
Ohio 2001) affirmed185 F. Supp. 2d 845 (S.D. Ohio 2004¢g also @ley v. Comm’r of Soc.
Sec, 646 F. App’'x 414, 415 (6th Cir. 2016) (“We review the ALJ’s factual findings for
substantial evidence and her legal conclusdenaovd’). For factual findings, “substantial
evidence is defined as ‘more than a scintifl@wdence but less than a preponderance; it is such
relevant evidence as a reasonable mind might accept as adequate to supportiarcnclus
Rogers 486 F.3d at 241 (quotin@utlip v. Sec’y of Health & Hum. Sery&5 F.3d 284, 286 (6th
Cir. 1994)).

Although the substantial evidence standard is deferential, it is not trivialCdume must

take into account whatever in the record fairly detracts from [the] weightti®



Commissioner’s decisionTNS, Inc. v. NLRB296 F.3d 384, 395 (6th Cir. 2002) (quoting
Universal Camera Corp. v. NLRB40 U.S. 474, 487 (1951)). Nevertheless, “if substantial
evidence supports the ALJ’s decision, this Court defers to that finding ‘evendfishe
substantial evidence in the record that would have supported an opposite conclieiey

v. Comm’r of Soc. Se®81 F.3d 399, 406 (quotirkey v. Callahan109 F.3d 270, 273 (6th Cir.
1997)).

Furthermoreeven if the ALJ’s decision meets the substantial evidence standard, “a
decision of the Commissioner wiibt be upheld where the SSA fails to follow its own
regulations and where that error prejudices a claimant on the merits or dépeicksmant of a
substantial right.”” Rabbers 582 F.3d at 651 (quotiri§owen v. Comm’r of Soc. Se478 F.3d
742, 746 (6th Cir. 2007)).

Finally, under sentence four of 42 U.S.C. § 405(g) the Court has the power to affirm,
modify, or reverse the Commissioner’s decision “with or without remanding the f@us
rehearing.” The United States Court of Appeals for the SRtfcuit has stated that “[i]f a court
determines that substantial evidence does not support the [Commissioner’shgddoescourt
can reverse the decision and immediately award benefits only if all eséacttial issues have
been resolved and theced adequately establishes a plaintiff's entitliement to benefitghiite
v. Comm'r of Soc. Se812 F. App’x 779, 790 (6th Cir. 200@uotingFaucher v. Sec'y of
Health & Human Servsl17 F.3d 171, 176 (6th Cir.1994)).

1. ANALYSIS

Theundersignedinds Plaintiff's contention of error to haveerit and warrant reversal

and an immediate award of benefits



A. This Court Reviews theALJ’s Interpretation of the Trust De Novo

As a threshold matter, thendersignedejects the Commigsner’s position thathis
Court must apply the substantial-evidence standard to the ALJ’s interpretatienTofist It is
well settled that the “[c]onstruction of a written contract, including the determinatiowhether
the contract’s terms are aigbous, is a question of law[.]JArlington Video Prods. v. Fifth
Third Bancorp 569 F. App’x 379, 386 (6th Cir. 2014ge also Golden v. Kelséjayes Cq.73
F.3d 648, 653 (6th Cir. 1996) (“Questions of contract interpretation are generally cedsider
guestions of law subject to de novo review.”). As set forth above, although the ALJ& fact
findings are reviewed for support bybstantiabvidence, “[lJegal conclusions are revieweel
novo’ Quinchetf 185 F. Supp. 2d at 848¢e also Graley646 F. App’x at 415 (“We review the
ALJ’s factual findings for substantial evidence and her legal conclud®nsvad’); White v.
Apfel 167 F.3d 369, 373 (7th Cir. 1999) (“We need not defer [] to conclusions of law, and if the
Commissioner commits an errorlafv, we may reverse without regard to the volume of
evidence in support of the factual findingsRpse v. Comm’r of Soc. Se202 F. Supp. 3d 231,
240 (E.D.N.Y. 2016) (“[T]he Commissioner’s legal conclusions may be reviewed de novo
without deference.”)internal quotation marks and citations omittédyireira v. Shalala1994
WL 75063, *5 (S.D.N.Y. Mar. 4, 1994) (“The ALJ’s conclusions of law will be revieded

nova”).

1. Although the Commissionarcorrectlyasserts that Plaintiff “concedes that the substantial
evidence standard governs this court’s review of the ALJ’s de¢igiop. 7, ECF No. 16),
Plaintiff points out thab de novostandard applies her&eeSOE 6, ECF No. 11 (“Legal
conclusions are reviewed de novo. The decision by the Commissioner in this matter is
primarily a legal one in nature. . . . [A]s such this Court should perfatenrmvaeview.”). The
undersigned agrees.

5



Theundersigned acknowledges that some Courts, without analyzing thesissuthey
areapplying a substantiaévidence standarmf reviewto an ALJ’s interpretation of a trust
documentyet, upon closer revievthese cases actualigview the ALJ’s interpretation of the
trustde novo Seege.g, Stahl v. Comm’r of Soc Seblo. 2:14ev-2352, 2018/NL 5245331 at
*3-7 (S.D. Ohio Sep. 9, 2015%enerally, gplication of ade novostandard of review is proper
where, as hereeither the ALJ nor the Court need wemhdenceo construe @ontract.
Additionally, even wherecontract terms are ambiguous such that interpretation redjueres
reviewingCourt todiscern the partiégtent, because intefiis to be ascertained from the
language of the instrumdjtevidence cannot be introduced to show an agreement between the
parties materially different from that expressed by clear and unambigrausage of the
instrument.” Quinchett 185F. Supp. at 84{internal quotation marks and citations omitteds
such, as this Court has previously held, “the Court can redgemovahe question of whether
the language of the trust instrument [] is sufficiently clear and unamobsgto permit the Court
to divine the settlor’s intention as a matter of Jamnd if the settlor’s intention is cledithe
Court does not owe any special deference to the decision of the Commissidnés’ set forth
below, he Trust at issue hemsust be construed pursuant to New York law, which similarly
mandates thdtthe intent of the parties must be gleaned from within the four corners of the
instrument.” IRJE Corp. v. Northville Indus. Cor329 F.3d 310, 314 (2nd Cir. 2003) (quoting
De Luca v. De Lucar51 N.Y.S.2d 766, 766 (N.Y. App. Div. 2d Dep’t 200B)ere, because the
issue before the Court is the ALJ’s interpretation of the Trust, the undersigpkes ade novo

standard of review.



B. The ALJ Erred in Interpreting the Trust
The federal Supplemental Security Income program prescribed by 42 U.S.C. & 1381
seq, provides cash assistance to disabled persons whose monthly income or ovesaleavalil
resources do not exceed certain maximum amounts set forth in the statute anidmeg&ee
42 U.S.C. § 1382 and 20 C.F.R. 8§ 416 subparts D and K (setting forth income limits) and 20
C.F.R. 8 416.120%setting forth resource limits). If the Social Security Administration
determines that eithemn individual's available resotes or monthly income exceed the
prescribed limits, he or she is ineligible for S8R U.S.C. § 1382.
Trusts created on or after January 1, 2000, using an individual's own assets afg/genera
counted as a resource when consideringdividual’s eligibility for SSI. 42 U.S.C. §
1382(b)(e); POMS SI 01120.261Certain trust assets, including those in a “special needs trust,”
are not considered countable resources. 42 U.S.C. 8 1396p(d)(A)&pecial needs trust is
defined as fobhws:
A trust containing the assets of an individual under age 65 who is disabled . . . and
which is established for the benefit of such individual by the individual, a parent,
grandparent, legal guardian of the individual, or a court if the State willecak
amounts remaining in the trust upon the death of such individual up to an amount

equal to the total medical assistance paid on behalf of the individual under a State
plan under this title.

2. TheSocial Security Administration’s Program Policy Information SitGMS)) is a
handbook for internal use by Social Security Administration employees thainsoiablicly
available operating instructions for processing Social Secuaityg.” Washington Dep't of
Soc. Svs. v. Keffeles37 U.S. 371, 385 (2003). As the Supreme Court of the United States has
recognized, although “these administrative interpretations are not prodémtsiaf rulemaking,
they nevertheless warrant respect[d’; see also Davis v. Sec'’y of Health & Human SeB&7
F.2d 326, 340 (6th Cir. 1989) (describing the POMS as persuasive authority).
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42 U.S.C. § 1396p(d)(4)(A). Thusssets in a special ri=etrust are not counted i@sourcs if

the trust meets all three requirements of Section 1396p(d)(4)(A), meaningciin(@)ns the

assets of an individual under the age of 65 and who is disabled; (2) is established foefihe ben
of such individual by a parent, grandparent, legal guardian, or a court; and (3) ptbhatdes
State will receive all amounts remaining in the trust upon the death of the indiwpiteabn
amount equal to the total medical assistance paid on behalf of the individiealaustate

medical plan.ld. TheSocial Security Administratios POMSSI 01120.203(B)(1)(h) elaborates
that to qualify as a special needs trust, “Medicaid payback may not be liméag particular
period of timej.e., payback cannot be limited to the period after establishment of the trust.”
POMS SI 01120.203(B)(1)(h).

Here,there is no dispute that the Trust meets the first two requiremenislity asan
excluded assdtecausdt (1) contains assets of N.S.C., a person under the age of 65 who is
disabled; and (2) it was established for the benefit of N.S.C. by a court follavmreglical
malpractice settlemeniThe parties likewise agree ththe Trust provides that upon N.S.C.’s
death the State will receive remaining Trust assets to reimburse for medical paywaehbn
behalf of N.S.C. The ALJ, however, concluded thatTrust limits such reimbursements to
medical payments madhiring the“term of the trust.” (R. at8) Because “Medicaidgyback
may not be limited to any particular period of tinfef a trust to qualify as a special needs trust,
the ALJ concluded that the Trust is a countable resourdg. The undersigned disagrees with
the ALJ’s interpretation and finds that the Trust’'s Medicaid payback provision ismit&dito

the term of the trust.



Before turning to the specific language of the Trust, the undersigned nadtey itisa
terms the Trust “is to be governed, construed, and administered according to the laws of the
State of New York.” (Trust, Article IXParagraph (d)R. at 76.) Under New York Law,
contract interpretation is a question of law for the Court to resdhié Multifoods Corp. v.
Comm. Union Ins. Cp309 F.3d 76, 83 (2nd Cir. 200@&pplying New York law) “Where a
‘contract is clear and unambiguous on its face, the intent of the parties musirEdiem
within the four corners of the instrument, and not from extrinsic evidéntReJE Corp, 329
F.3dat 314 (quotingde Luca 751 N.Y.S.2dhat 766). “In assessing ambiguity, [courts] consider
the entire contract to ‘safeguard against adopting an interpretation that wuildd aay
individual provision superfluous.”ld. (QuotingSayers v. Rochester Tel. Corp. Supp. Mgmit.
Pension Plany F.3d 1091, 1095 (2d Cir. 1993)). “Contract terms are not ambiguous if they
‘have a definite and precise meaning and are not reasonably susceptibleritogdiff
interpretations.” Id. (quotingSayers7 F.3d at 1095). Finally, “[w]hether a contract is
ambiguous is a question of law that [courts] revémanovd. Id. (citing Sayers7 F.3d at 1095).

Here, the undersigned concludes that the Trust is clear and unambiguous and that its
Medicaid payback provision is not limited to the term of the TrBstthey the provision
governing distribution of Trust assets updrs.C.’s death clearly mandatibe trustee to
reimburse “any . . . Medicaid entity” that provided Medicaid or similar berféitshe total
value ofall Medical Assistance . . . paid on behalf of [N.S.C([Ttust, Article V, Paragraph (b),
R. at 68.) Specifically, the distributioslause reads in full as follows:

ARTICLE V — THE TERMINATION OF THE TRUST

b. After the death of the Beneficiary, and after payment af amly of
administrative expenses, accountings and state and federal taxes due on the Trust,
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the Trusteeshall distrbute the property, including income and principal, then
remaining in this Trust as follows:

i. DSS or any other appropriate Medicaid entity of any city, county, state,
federal or other governmental agency, within or without the State of New
York, shall be reimbursed for the total valueadf Medical Assistangeaf
any, paid on behalf of the Beneficigrgonsistent with Federal and New
York State Law. If the Beneficiary received Medical Assistance in more
than one city, county or state, then the amount distributed to each city,
county, or state shall be based on the proportionate share of the total amount
of Medical Assistance paid by all cities, cties, or states on behalf of the
Beneficiaryl.]

Id. (emphasis added)

This provisionclearly mandates reimburseméfar the total value oall Medical
Assistance” payments mada N.S.C.’s behalfyithout any limitation as to when such payments
were mae Id. The last sentence in theiasueprovision, which mandates that if N.S.C.
“received Medical Assistance in more thare aity, county, or state, then the amount distributed
... shall be [prorated]£onfirms this interpretationld. This provision—which contains no
temporal limitations—does not require prorated distribution only if N.S.C. received Medical
Assistance in more than one city, county, or daténg the term of the trustRather, it
contemplates proratatistributions to all payors across cities, counties, and states, regardless of
whenthey made paymentsThus, contrary to the ALJ’s conclusidhe Medicaid payback
provisionis not limited topayments made during the term of the Trust.

In reaching a different conclusion, the ALJ relied on a notice provision in thet®rust
conclude that the Medicaid payback provision is limited to the term of the trust. iSpBcithe
ALJ relied on the following provision:

This trust shall cease and terminate at the death of the BeneficiaryTrUstee

shall notifythe Court, DSS by certified or registered mail return receipt requested

to the attention of General Counsel of HRA . . . and any other appropriate Medicaid
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entity within or without the State of New Yofkom which the Beneficiary may

have received Medical Assistance undey Medicaid prograrduring the term of

this Trust of the death of the Beneficiary.

(Trust, Article V, Paragraph (a), R. at 67) (emphasis add8d)nificantly, theALJ failed to

even acknowledge thdistribution provision set forth above in assessing whether the Medicaid
payback provision was limited in time. (R. at 18.) This notice provision, however, is just that
a notice provision By its dear and unambiguous ternitsgoverns to whom notice of N.S:E.
death must be given and how, not to whom Medicaid reimbursements must be made. Although
notice must be provided to all entities that made Medicaid or similar payments “dw@ritegrth

of the trust,” {d.), the distribution clause set forth above clearly mandates that any payors of
Medicaid or similar benefits “shall be reinmsed for the total value afl Medical Assistance []
paid on behalf of [N.S.C.].” (Trust, Article V, Paragraph (a), R. at 67) (emphasis added).
Because th&rustdoes not limit Medicaid reimbursements, explicitly or implicitlypayments
made duringhe term otfthe Trust, the ALJ erred in concluding otherwise.

The Commissioner posits that the ALJ’s reading of the trust is reasdeaialeséit
makegno] sense to reimburse a state agency for Medicaid payments without natifyphthe
beneficiary’sdeath. (Op. 6, ECF No. 16T)he undersigned disagreeBroviding notice and
making distributiongredifferent In this case, Plaintiff offers a reasonable explanation for why
the notice provision requires notioEN.S.C's death only to entities that made Medicaid
payments during the term of the Trusamely that entitiegshatmade payments prior to
enactment of the Trust wereimbursed from the settlement proceeds, making formal notice of
N.S.C's death to them unnecessary, particularly because the Trust also cleadisprbiatever

remaining right to reimbursement they still hay8§OE 11, ECF No. 11.) But this Court need
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notmake a factual finding as to why the notice provision contains a temporal limit&ether,
it need only discerthe parties’ intenfrom the clear and unambiguocentract terms. Here, the
Trust'sclear and unambiguous language demonstrates that although notice oksNi&a@
must be provided to entities that made Medicaid payments during the term of theéhErust
trustee‘shall’ distributeremainingassets todny’ entity that made Medicaid payments to
reimbursesuch entity‘for the total value o&ll Medical Assistance [] paid on behalftbe
[N.S.C.]” without limitation to whersuchpaymens weremade. Trust, Article V, Paragraph
(a), R. at 67)emplasis added).

The Commissioner posits that failing to limit the distribution clause to the term of the
Trust“would render the phrase ‘during the term of this Trust’ [in the notice provisieng
surplusage.” (Op. 6, ECF No. 16.) The undersigned disagrees. Again, notice and distributions
are differentandPlaintiff has offered a reasonable exp@itaon for the temporal limitation
included in the notice provision. MoreovédretALJ’s readingvould require this Court to insert
a temporal limitation intohe distribution clause that the parties chosemd. The undersigned
declines to rewrite th&érustin awaythat departs from the settlors’ @mtion as evidenced by the
Trust'sclear and unambiguodsrms

Finally, even if the undersigned were to fimehbiguty based upon the Trust’s inclusion
of a temporal limitation in thaotice provisionreview of the remainder of the trust resolves any
such ambiguity in Plaintiff's favorSeeluitpold Pharms., Inc. v. Ed. Geistlich Sohne A.G. Fur
Chemische Industrie§84 F.3d 78, 878 (2d Cir. 2015) (under New York law, the partiesit
is “discerned from the four corners of the document itself” where possible).sé&sded above,

New York law requires a trust to be interpreted in such a way to give efféwt intent of the
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settlor. Seee.g, Matter of Chase Manhattan Bank N.Y.3d 456, 460 (N.Y. Ct. App. 2006)
(“We are to ascertain the intention from the words used and give effect tg@ahedasequences
of that intention when ascertained.Hlere, thecemaining provisions of th€rustforeclose all
doubtthat the par@s intendedhatthe Trust notnterfere withN.S.C's eligibility for public
assistance benefitsich asSSI. Article Il, Paragraph (a9f the Trust states: “The purpose of the
Trust is that the Trust’s assets be used to supplement, not supplant, impair or dimynish, an
benefits or assistance by any Federal, State, County, City or othenigaveal entity for which
the Beneficiary may otherwise be eligible.” @3-64) ConsistentlyArticle Ill, Paragraph (c),
states: “It is the intentionaf all parties hereto that no part of the corpus of the trust created
herein shall be used to supplant or replace public assistance benefits of any tatenfyderal
or other governmental agency which has a legal responsibility to persons whiltaisd (R.
at 34.) Accordingly,even if theTrust’snotice provision were found to create ambiguity, the
undersigned would nevertheless construe the Tmugtcordance with theettlors’intentas
revealed in the foregoing provisions, which meabapreting the distributiortlauseto require
payback to all entities regardless of when Medical Assistance paymestenaee which,
incidentally is preciselywhat Article V, Paragraph (lsgquires. As suchit is
RECOMMENDED that Plaintiff's contention of error EBUSTAINED.
V. CONCLUSION
Due to the error outlined aboveis RECOMMENDED that the CourREVERSE the

Commissioner’s decisioandawardbenefits to N.S.C.
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V. PROCEDURE ON OBJECTIONS

If any partyseeks review by the District Judge of tRigsport and Recommendation, he
may, within fourteen (14) days, file and serve on all parties objections to the R&port a
Recommendation, specifitpldesignating this Report and Recommendation, and the part in
guestion, as well as the basis for objection. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b).
Response to objections must be filed within fourteen (14) days after being seitvedcapy.
Fed.R. Civ. P. 72(b).

The parties are specifically advised that the failure to object to the Reybrt
Recommendation will result in a waiver of the rightieonovareview by the District Judge and
waiver of the right to appeal the judgment of the DistCioturt. See, e.gPfahler v. Nat'l Latex
Prod. Co, 517 F.3d 816829 (6th Cir. 2007) (holding that “failure to object to the magistrate
judge’s recommendations constituted a waiver of [the defendant’s] abibiypteal the district
court’s ruling”); United States v. Sullivad31 F.3d 976, 984 (6th Cir. 2005) (holding that
defendant waived appeal of district court’s denial of pretrial motionitiygdo timely object to
magistrate judge’s report and recommendation). Even when timely objectioiledire f
appellate review of issues not raised in those objections is waRaukrt v. Tessob07 F.3d
981, 994 (6th Cir. 2007) (“[A] general objection to a magistrate judge’s report, whHkofai
specify the issues of contention, does not suffice teepresan issue for appeal . . . .”) (citation

omitted)).

/s/Chelsey M. Vascura
CHELSEY M. VASCURA
UNITED STATES MAGISTRATEJUDGE
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