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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
IZELL BROWN, JR.,
Plaintiff,
Civil Action 2:18-cv-569
V. Judge George C. Smith
Magistrate Judge Chelsey M. Vascura
FRANCIST. VENABLE, et al.,

Defendants.

ORDER and REPORT AND RECOMMENDATION

Plaintiff, Izell Brown, Jr., a state inmatéo is proceeding without the assistance of
counsel, brings this civil rights action und& U.S.C. § 1983 against Captain Francis T.
Venable (“Defendant Venable”), alleging thatp@sin Venable subjected him to excessive force
in violation of the Eighth Amendemnt. Although Plaintiff names legér individuals in the caption
of his Complaint, he writes “witnesnext to these individuals’ name This matter is before the
Court for the initial screen d?laintiff's Complaint under 28 3.C. 88 1915(e)(2) and 1915A to
identify cognizable claims and to recommend dismissal of Plaintiffiafilaint, or any portion
of it, which is frivolous, malicious, fails toate a claim upon which Iref may be granted, or
seeks monetary relief from a defendant who is imenfrom such relief. 28 U.S.C. § 1915(e)(2);
see also McGore v. Wrigglesworttil4 F.3d 601, 608 (6th Cir. 1997)aving performed the
initial screen, for the reasottzat follow, the undersigneRECOM M ENDS that the Court (1)
permit Plaintiff to proceed on hexcessive for claim against Deftant Venable, and (2) to the

extent Plaintiff intends to name other indivals as defendants ratlthan witnessefI1SM 1SS
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any claims against those indivals pursuant to § 1915(e)(2) foiltae to state a claim on which
relief may be granted.

This matter is also before the Court fonsideration of Plairffi's motion for leave to
proceedn forma pauperisinder 28 U.S.C. 8§ 1915(a)(1) and.(2ZECF No. 1.) Plaintiff's
motion isGRANTED. Plaintiff is required to pay the fulimount of the Court’s $350 filing fee.
28 U.S.C. § 1915(b)(1). Plaintiff'certified trust fund statemenveals that he had the sum of
$108.87 in his prison account as of April 26, 2018atTdmount is insufficient to pay the full
filing fee.

Pursuant to 28 U.S.C. 8§ 1915(b)(1), the custodian of Plaintiff’'s inmate trust account
(Inmate Number A730164) at Madisonr@tional Instition (“MCI”) is DIRECTED to
submit to the Clerk of the United States Dist@ciurt for the Southern Birict of Ohio as an
initial partial payment, 20% dhe greater of either the aveeagnonthly deposits to the inmate
trust account or the average mdgtbalance in the inmate trugccount, for the six-months
immediately preceding the filing of the Complaint. After full payment of the initial, partial filing
fee, the custodian shall submit 20% of the inrsgbeeceding monthly kome credited to the
account, but only when the amount in the account exceeds $10.00 until the full fee of $350.00
has been paid to the Clerk of this Court. 28 U.S.C. 8 1915(1&9.McGore v. Wrigglesworth
114 F.3d 601 (6th Cir. 1997). Checks should bdenmayable to: Clerk, Wed States District
Court. The checks should be sent to:

Prisoner Accounts Receivable

260 U.S. Courthouse

85MarconiBoulevard

Columbus, Ohio 43215

The prisoner’s name and this case number must be included on each check.



It is ORDERED that Plaintiff be allowed to proseeuhis action without prepayment of
fees or costs and that judicidfioers who render services in ttastion shall do so as if the costs
had been prepaid. The Clerk of CouDIRRECTED to mail a copy of this Order to Plaintiff
and the prison cashier’s office. The Clerk is furBERECTED to forward a copy of this Order
to the Court’s financial office in Columbus.

l.

Congress enacted 28 U.S.C. § 1915, the fedefatrma pauperistatute, seeking to
“lower judicial access vaers to the indigent."Denton v. Hernande504 U.S. 25, 31 (1992).

In doing so, however, “Congress recognized thétigant whose filing feesnd court costs are
assumed by the public, unlike a paying litigant, lacks an economic incentive to refrain from
filing frivolous, malicious, orepetitive lawsuits.”” 1d. at 31 (quotindNeitzke v. Williams490

U.S. 319, 324 (1989)). To address this concgamgress included subsection (e) as part of the
statute, which provides in pertinent part:

(2) Notwithstanding any filing fee, or any panti thereof, that may have been paid, the
court shall dismiss the case at any time if the court determines that—

* * *
(B) the action or appeal--
(i) is frivolous or malicious;
(i) fails to state a claim on whicrelief may be granted; or . . ..
28 U.S.C. § 1915(e)j@B)(i) & (ii); Denton 504 U.S. at 31. Thus, § 1915(e) requsea sponte
dismissal of an action upon the@t's determination that the aai is frivolous or malicious, or

upon determination that the action fails toestatclaim upon which relief may be grant&ke



Hill v. Lappin, 630 F.3d 468, 47071 (6th Cir. 2010) (applytregleral Rule of Civil Procedure
12(b)(6) standards to reaxwv under 28 U.S.C. 88 191%&d 1915(e)(2)(B)(ii)).

To survive a motion to dismiss for failustate a claim under Rule 12(b)(6) of the
Federal Rules of Civil Procedure, a plaintiff must satisfy the basic federal pleading requirements
set forth in Federal Rule of Givrocedure 8(a). Under Rule 8(@), a complaint must contain a
“short and plain statement of the claim showirgy the pleader is entitled to relief.” Fed. R.
Civ. P. 8(a)(2). Although this pleading standdogs not require “detailed factual allegations,’ .
.. [a] pleading that offers ‘lal®bnd conclusions’ or ‘a formulaiecitation of the elements of a
cause of action,” is insufficientAshcroft v. Iqbgl556 U.S. 662, 678 (2009) (quotiBgll
Atlantic Corp. v. Twomby550 U.S. 544, 555 (2007)). Further, a complaint will not “suffice if it
tenders ‘naked assertion[s] devoid'firther factual enhancement.Td. (quotingTwombly
550 U.S. at 557). Instead, to survive a motiodismniss for failure to state a claim under Rule
12(b)(6) of the Federal Rules of Civil Proceeluta complaint must contain sufficient factual
matter . . . to ‘state a claim to relief that is plausible on its fadd.{(quotingTwombly 550
U.S. at 570). Facial plausiltyt is established “when the phdiff pleads factual content that
allows the court to draw the reasonable infeegih@t the defendant is liable for the misconduct
alleged.” Id. In considering whether this facial plaoity standard is met, a Court must
construe the complaint in the light mostdeable to the non-moving party, accept all factual
allegations as true, and make reasonaliégences in favor of the non-moving parfiyotal
Benefits Planning Agency, Inc.Anthem Blue Cross & Blue Shigksb2 F.3d 430, 434 (6th Cir.
2008) (citations omitted). The Court is noueed, however, to accept as true mere legal
conclusions unsupported by factual allegatidigal, 556 U.S. at 678 (citinfwombly 550

U.S. at 555). In addition, the Court hojat® secomplaints “to less stringent standards than
4



formal pleadings drafted by lawyers.Garrett v. Belmont Cnty. Sheriff's Depto. 08-3978,
2010 WL 1252923, at *2 (6th Cir. Apr. 1, 2010) (quothigines v. Kerner404 U.S. 519, 520
(1972).

.

According to the Complaint, on April 9, 2018, Defendant Venable noticed that Plaintiff
required medical intervention and escorted toran exam room. While escorting him,
Defendant Venable “began to provoke” Plaintithich caused him to fear for his safety.
(Compl. 5, ECF No. 1-1.) Upaarival in the examination room, Plaintiff refused to obey
Defendant Venable’s commanddid down. In response, Deigant Venable punched Plaintiff
on his face, causing severe swelling taififf's right eye. The undersigné®ECOMMENDS
that Plaintiff be permitted to proceed on his excessive for claims against Defendant Venable.

It appears that Plaintiff do@®t intend to assert claims against the other five individuals
he lists in the caption of his Complaint. Néxteach of these remaining defendants’ names,
Plaintiff wrote “witness.” Moreover, the allegati®in Plaintiff's Complaint fail to show how
any of these individuals’ actions violated thenstitution or any federal statute. Plaintiff's
allegations relating to each of the five other individual defendants are summarized below:

e Defendant Dr. Neufeld: Plaintiff alleges that DiNeufeld examined him after the
incident and concluded thhis facial injury was consistent with a punch.

e Defendant A. Camara: Plaintiff alleges that DefendaAt Camara was the officer
assigned to his mental Héawatch at the prison.

e Defendant C. Hahn: Plaintiff alleges that Defendanorrections officer Hahn told him
after the incident that others knew what@&uwelant Venable did, but that they did not
want to get involved.

e Defendant Nurse Trentmen: Plaintiff alleges that aftahe incident, Defendant Nurse
Trentmen took photographs of his injury.



e Defendant Nurse Carter: Plaintiff alleges that DefendaNurse Carter told him the day
after the incident that she knows incidents et happened to Pidiff happen and that
these incidents were going to ciowie to occur if Plaintiff puhimself in those situations.
To the extent Plaintiff intended to name th&ge individuals as Diendants, he fails to
state plausible claims for relief against theimorder to plead a causé action under § 1983, a
plaintiff must plead two elements: “(1) depriiva of a right secured by the Constitution or laws
of the United States (2) caused by &spe acting under colaf state law.” Hunt v. Sycamore
Cmty. Sch. Dist. Bd. of Edu&42 F.3d 529, 534 (6th Cir. 2008) (citiMgQueen v. Beecher
Cmty. Sch.433 F.3d 460, 463 (6th Cir. 2006)). To sufficiently plead the second element, a
plaintiff must allege'personal involvement."Grinter v. Knight 532 F.3d 567, 575 (6th Cir.
2008) (citation omitted). This is because “8§ 1983 liability cannot be imposed under a theory of
respondeat superidr Id. (citation omitted). Thus, to hold a supervisor liable under § 1983, a
plaintiff “must show that the official at st implicitly authorized, approved, or knowingly
acquiesced in the unconstitutional conduct . .Everson v. Leiss56 F.3d 484, 495 (6th Cir.
2009). Here, Plaintiff's Complaiprovides insufficient factuadontent or context from which
the Court could reasonably imfihat Defendants Neufeld, Camakdahn, Trentman, or Carter
were personally involved in anyolation of Plaintiff's rights. Imaddition, the Court is unable to
discern what actions these defendants tookciaitd suffice to form the basis of a plausible
claim under 8§ 1983. For these reasons, to the eRtamttiff intends taassert claims against
Defendants Neufeld, Camara, Hafinentman, or Carter, it RECOMMENDED that the
CourtDISMISS those claims pursuato § 1915(e)(2).

Finally, Plaintiff’'s Motion for Appointnent of Counsel (ECF No. 1-5)BENIED
WITHOUT PREJUDICE to re-filing at a later stage of thimse. Although this Court has the

statutory authority under 28 U.S.€1915(e) to appoint counselarcivil caseappointment of
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counsel is not a constitutional rightavado v. Keohan®92 F.2d 601, 605-06 (6th Cir. 1993)
(citation omitted). Rather, “[ifis a privilege that is justifiednly by exceptional circumstances.”
Id. at 606. The Court has evaluhitae factors used to assessier such circumstances exist
in this case and has determined that appointmetstuwisel is not warranted this juncture.

[1.

For the reasons set forth above, Plaintiff motion for leave to pracdexdna pauperis
under 28 U.S.C. § 1915(a)(1) and (2) (ECF No. GRANTED, and his Motion for
Appointment of Counsel (ECF No. 1-5)&NIED WITHOUT PREJUDICE to re-filing at a
later stage of this case. In addition, IRECOMM ENDED that Plaintiff be permitted to
proceed on his excessive force claim against Deféndenable and that to the extent he intends
to assert claims against the other finaemed individuals, that those claimsisM | SSED for
failure to state a claim pursuantgarsuant to 8 1915(e)(2).

The Clerk of Court i®DIRECTED to mail a copy of this Order to Plaintiff and the prison
cashier’s office. The Clerk is furthed RECTED to forward a copy of this Order to the Court’s
financial office in Columbus. Finally, the ClerklBRECTED to send a copy of this order to
the Ohio Attorney General’s Office, 150 Gay St., 16th Floor, Columbus, Ohio 43215.

PROCEDURE ON OBJECTIONS

If any party objects to thiReport and Recommendation, tparty may, within fourteen
(14) days of the date of this Report, filedaserve on all parties weeth objections to those
specific proposed findings or recommendatitlm&hich objection is made, together with
supporting authority for the objection(s) Judge of this Court shall makela novo
determination of those portions of the Reporspecified proposed findgs or recommendations

to which objection is made. Upon proper objectiendydge of this Court may accept, reject, or
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modify, in whole or in part, #¢afindings or recommendations deaherein, may receive further
evidence or may recommit this matter to the Muagte Judge with instructions. 28 U.S.C. 8§
636(b)(1).

The parties are specifically advised that failure to object to the Report and
Recommendation will result in a waiver of the righhave the Districludge review the Report
and Recommendatiare novo and also operates as a waivethef right to appeal the decision of
the District Court adopting éhReport and RecommendatidBee Thomas v. Ara74 U.S. 140
(1985);United States v. Walter638 F.2d 947 (6th Cir. 1981).

IT ISSO ORDERED.

/s/ Chelsey M. Vascura
(HELSEY M. VASCURA
UNITEDSTATESMAGISTRATE JUDGE




