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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

JON GRANT,

Plaintiff,
Case No. 2:18v-963
V. Judge Edmund A. Sargus, Jr.
Magistrate Judge Elizabeth Preston Deavers
GAHANNA -JEFFERSON PUBLIC
SCHOOL DISTRICT,

Defendant.

OPINION AND ORDER

The Matter before the Court is Defendant Gahaleféerson Public School District's
(“Defendant) Motion for Summary Judgment. (EQ¥o0. 30.) Plaintiff Jon Grant (“Plaintiff”)
has responded and Defendant has replied. (ECF Nos. 37, 38.) Thus, the matter is rigawor revi
For the following reasons, the motion (ECF No. 3@ RANTED.

l.

Plaintiff bringsthis case under 43.S.C. 81983, the Fair Labor Standards Act (“FLSA”)
and Ohio Revised Code Title 412 seq. (Compl. T1R5-45, ECF No. 1.) Defendarg an Ohio
public school district serving approximately 7,900 students. (Barrett Aff.B\CF No. 361.)
Defendant’Board of Educatioffthe “Board”)adoptspoliciesestablishingulesand expectations
for Defendant’sstaff’'s workplace conduct (Id. 6.) For example, Gahandafferson Board
Policy 4210 mandates that all employees “recognize the basic dignitilsirafidaduals with
whom they interact in the performance of their dutiesd.; Loucka Dep. 12:417, Ex. C, ECF

No. 25.) Similarly, Ghannadefferson Board Policy 4362 (“Policy 4362") provides that “[the
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Board will vigorously enforce its prohibition against all discriminatory harassnasetlon race,
color, [or] national origin . . .” (d.; Loucka Dep. 16:16-17:10, Ex. C.)

Defendam hired Plaintiff in August of 2006 as a custodial maintenance wori@rant
Dep. 21:#11, 22:2323:3, ECF No. 21.)Defendant promoted Plaintiff toustodial manager in
August of 2015 and in one month returrndoh to the position otustodial maintenamcworker at
his ownrequest. Ifl. 47:14-49:25, Exs. 34.) In September of 2015, when Plaintiff returned to
the custodial maintenance positi@tcording to Defendarttis performancebegan todecline.
(Barrett Aff. §7.)

For example, fothe 201516 school yeaPlaintiff received “below expectation” ratings
on his annual performance evaluation with respect to his attitude, enthusrabsability to accept
constructive criticism as well as his quality and quantity of work. (Grant Dep0-35:19, ExX.

1.) Additionally, Plaintiff's thersupervisor Dustin Cullerf“Supervisor Cullen) specifically

noted on the evaluatiorthat “[s]ince [Plaintifff movied] to Lincoln Hall, there have been
complaints regarding the cleanliness of bathroomsanaints have suggested uncleaned areas

go days without attention. Once prompted, those areas are cleaned promptly. The goal is for
things to be taken care without promptingltl.Y The remainder of the evaluatioated Plaintiff

at “meets expectations” with two categories being rated as “exceeds expectatmhPlafntiff

signed this evaluation aratimittedthat it was “less than favorable(ld. 29:3.) Plaintiff stated

that after this evaluation he “worked harder to better [himself] and tforperat higher
expectations,” which included taking very few days offl. 43:3-18.)

In the 201617 school year, Plaintiff again received negative performance ratmis
evaluation. Specifically, Plaintiff received “below expectations” ratfngsvork ethic, ability to

comply with assigned work times/lunch times/ break tiraadgquality and quantity of work.Id.



Case: 2:18-cv-00963-EAS-EPD Doc #: 39 Filed: 08/24/20 Page: 3 of 24 PAGEID #: 1002

39:722, Ex. 2.) The evaluation specifically noted that while his attitude had imprds¢eff*
hdd] complained abolthe] cleanlness of restrooms on each roflR&intiff] hgd] been orifor]
the past two years.” Id. 39:23-40:10, Ex. 2.) Further, “Mr. Lofton saffPlaintiff] leave the
parking lot around 4:00PM, whidlwvas] not a designated break time.Id.) Supervisor Cullen
suggested that Plaintiff “spend time more effectively in restroomsl.) The remainder of the
evaluation rated Plaintiff at “meets expectatiom#th no ratings of “exceeds expectationsld.)
Plaintiff signed this evaluation andaged it was “less than favorable.”ld(29:3, 46:1625.)
Plaintiff did notdispute these evaluations at the time but does nSee i¢).

In addition to these formal evaluations, Plaintiff received a letter on Sketeifl, 2016,
from Supervisor CullenThe letter stated:

This letter is to inform you that you are falling short of your responsibilities in

Hamilton Hall. It is an expectation that our custodians are détailsed and that

is not apparent in your routén particular, the restrooms arevery poor condition

and are unsafe for students, staff and community members, especially by the

auditorium lobby. The attached photographs show a negligence of this area and it

needs to be of top concern going forwar@ailure to tend to this will rest in

further action.
(Id. 53:16-54:12, Ex. 6.) This letter includesgtveralphotographs of unclean restroomSe¢ id).

Additionally, on January 31, 2018, Scott Lofton, Defendant’s business difdoiactor
Lofton”), issued Plaintiff a written rejmand which stated:

On 1/23/18 at 3:30 pm you were discovered in a custodial closet sitting in a chair

at a desk scrolling on your phoné&/hen asked what you were doing, you replied

“nothing.” Your shift began at 3 pm that day.

On 1/30/18 at 4:00 pm you were again discovered in the custodial closet sitting at

the same desk scrolling through your phot@nce again, when asked what you

were doing you replied, “nothing.This is as reported as firsand knowledge

through Daniel Olzak. Any future violations may result in suspension or
termination.
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(Id. 57:15-58:3, Ex. 7.)Plaintiff believeshe “may” have been on his phonéd. §9:4-6.) Plaintiff
disputes, however, that he said he was not doing anythithgb9(18—-22.)

In February of 2018, Plaintiff met with Defendant’s huanasources director Matt Cygnor
(“Director Cygnor”) and Director Lofton to discufise written reprimand anskeveral issues he
saw including* FLSA overtime violations, nepotism, failure to providgual opportunity job
offers, and a general inquiry into whether he could organize a group of individuals to unionize.
(Grant Dep. 69:1821, 72:6-13, 74:2475:1, 75:1376:3.) Specificallywith regards to Plaintiff's
concerns over FLSA violations, Plaiffitbelieved “classified hourly employees were working
above and beyond their work hours and wWaeot] getting paid fothem.” (d. 76:22—-24.)

On March 2, 2018, Emersoantos, another custodian working for Defendant, emailed
Defendant’s superintendersteve Barrett (“Superintendent Barrett”), Director Cygnand
DirectorLofton, complaining that Plaintiff had been bullying and harassing him for multiple years
(Barrett Dep. 15:1417:7, Ex. E, ECF No. 23; Santos Dep. 1520, ECF No.29) This email
statedthat Plaintiff made comments about Mr. Santos not completing in®mas volunteering
to do, asking questions about how Mr. Santos could have gotten hired, and assigning him work
despite the fact that he did not have authority to doSee (d. Additionally, Mr. Santos informed
SuperintendenBarrettin person thahe was afraid of Plaintiff, Plaintiff followed him around
bullied him,gave him negative feedback when he was not his supervisor, and talked about his
weapons around himld¢ 11:19-12:19.)

On March 16, 201@efendant placed Plaintiff on administratileave. (Barrett Aff. §;

Grant Dep. 1024-103:8, Ex. 8.)Plaintiff testifiedthat when Director Cygnor informed him he

1 The briefing is not all together cleas tohow many meetings occurred betwétaintiff and the two Directors Sge
e.g.,Pl’s Resp. at 3.) It appears this discussion may bemerred over multiple meetings all in a similardiframe.
(See id.
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was being placed on legvelaintiff asked Director Cygnor to write down all of the reasons why.
(Grant Dep. 105+#11.) Plaintiffstated Director Cygnadeclined to do sdut gave Plaintiff a
piece of paper and a pen to write down the reasons himkklL06:11-15.) Plaintiff wrote down

the following reasons: “Emerson Santos,” “stealing time from the district,” “nédnp&ing work
duties,” “video recording on a personal device,” and “union thindd. Ex. 9.) According to
Plaintiff, Director Cygnotold Plaintiff that he hadput a target on [his] back.”ld. 114:3—4.)

Defendant began an investigationtleé harassment and bullying clairagainst Plaintiff
pursuant to Policy 4362.1d)) Director Cygnorconducted the investigation which included
interviewing Plaintiff, Mr. Santos, and other withessed.) (During thi investigation, Defendant
examined a time sheet wheldaintiff allegedhe worked overtime hours at a weekend band
auditorium event on February 25, 2018 and had been paid for such work. (Lofton Dep. 13:20
14:4, Ex. M, ECF No. 27.Pirector Lofton who approved the request, had concerns:

Because he turned in the time sheet, and the time sheet said that he putlom there

could not take a break. So he put down he worked 6 ¥2 hours. Knowing the event

he was covering that weekend, which was a band concern, not a lot going on, |

mean, everybody comes in, they sit down, they listen to the band concert, they

might use the restroom, but there’s not a lot of crazy stuff going on. So when | saw

that that popped up a red flag for me to say, you know, | can'vediie—| wonder

what was going on that he couldn’t take a break.
(Id. 11:2142:27.) Accordingly, Director Lofton and Supervisor Cullen reviewed the routine
videotape footagéom that day. Id. 11:15-17; Barrett Aff. 9.) The footageshowed Plaintiff
took extended breaksside a room that dayld.; Barrett Aff. §9.) Plaintiff testified he wasot

taking breaks but insteddn the computer putting in work orders,” and “organiz[ing] supplies.”

(Grant Dep. 132:1€18, 136:18-20.)
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On April 18, 2018 Director Cygnor sent Plaintiff a “Regmination Conference
Notification” which provided three reasons Defendant was considdéhagtermination of

Plaintiff's employment. Ifl. Ex. 10.) The letter stated:

1.) Failure of good behavior
This allegation stems from bullying and harassing a currentocker and
a past ceworker.
2.) Dishonesty—Stealing time from the District
This dlegation stems from a timesheet submitted by you stating that you
had worked 6.5 hours on February 25, 2018 without taking a lunch break.
3.) Neglect of Duty—Not performing assigned work duties, specifically
restrooms
This allegation stems from complantegarding your inadequate cleaning

of building restrooms (e.g., overtime hours for special event on February
25, 2018, evaluations, and a September 2016 supervisor write-up).

(1d.)

The investigation corroborated Plaintiff's poor performance, overtinedt, trand
harassmenandbullying of a ceworker. (Barrett Aff. L1; Louka Dep. 40:1719; Lofton Dep.
12:842.) On April 20, 2018, Defendant held a-{eeminationCleveland Board of Education v.
Loudermill 470 U.S. 532 (198%pnference with Plaintifind allowed him to address and respond
to the claims against him. (Grant Def28:3-5.) Director Cygnor was at the meetingd. (
128:1344.) In the end, Superintendent Barrett concluded that Plaintifidvas$sedand bullied
Mr. Sartos based on his Filipino race/national origin, and thus, violated Policy 4362. t{Bditre
1110-411.) Mr. Cygnor, in contrast, concluded that Plaidtdgtiharasedand bulled Mr. Santos,
but not based on his raceld.( 11.) On August 8, 2018SuperintendenBarrdt recommended
the Board terminatPlaintiff. (Id.  12.)Superintendent Barttedid not have direct knowledge of

the events that had occurred with Plaintiff but received the information frodirdws reportsand
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their investigation. (Barrett Dep. 25:11.) The Board terminated Plaintiff on August 9, 2018.
(1d.)
I.

Summary judgment is appropriate “if the movant shows that there is no genuine issue as to
any material fact and the movant is entitled to judgment as a malbev.bfFed. R. Civ. P. 56(a).
The Court may therefore grant a motion for summary judgmehéihonmoving party who has
the burden of proof at trial fails to make a showing sufficient to establish the existieane
element that is essential to that party’s ca3elotex Corp. v. Catretd77 U.S. 317, 322 (1986).

The “party seeking summarydgment always bears the initial responsibility of informing
the district court of the basis for its motion and identifying those portions” oetteed which
demonstrate “the absence of a genuine issue of material f@eldtex 477 U.S. at 323. The
burden then shifts to the nonmoving party who “must set forth specific facts showittetieais
a genuine issue for trial Anderson v. Liberty Lobby, Inet77 U.S. 242, 250 (1986) (quotikgd.
R. Civ. P. 56(e)). “The evideamf the nonmovant is to be believed, and all justifiable inferences
are to be drawn in his favorid. at 255 (citingAdickes v. S. H. Kress & C@&98 U.S. 144, 158
59 (1970)). A genuine issue of material fact exists “if the evidence listsata resonable jury
could return a verdict for the nonmoving partyd. at 248;see also Matsushita Elec. Indus. Co.,
Ltd. v. Zenith Radio Corp475 U.S. 574, 586 (1986) (The requirement that a dispute be “genuine”
means that there must be more than “some phgtiacal doubt as to the material facts.”).
Consequently, the central issue is “whether the evidence presents a suflicagneement to
require submission to a jury or whether it is so-sitked that one party must prevail as a matter of
law.” Hamad v. Woodcrest Condo. Ass’'828 F.3d 224, 2385 (6th Cir. 2003) (quoting

Anderson477 U.S. at 251-52).
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.
Defendant moves for summary judgment on all three of Plaintiff's claims.
1. First Amendment Retaliation

Plaintiff bringshis first claim under 42 U.S.C. 983 alleging thahe participated in an
activity protected by the First Amendment and was subjectadadverseemploymentctionas
a result of such protected activitgCompl. §125-33.) Defendant argues it is entitled to summary
judgment onthis claim because there is no evideDefendant had an unconstitutional policy,
custom, or practicgéhathe spoke on a matter of public concern, or that his discharge was motivated
by his engagement irprotectedactivity. (Def.’s Mot. Summ. J. al5-23 ECF No. 30
Additionally, Defendant contends it is entitled to summary judgment bedastiewould have
terminated Plaintiflabsent his alleged protected speechl. gt 23-25.) In response, Plaintiff
contends he can make out the prima facie case for First Amendment retaliati¢s.Mém.
Contra Def. MotSumm. J. at-813, ECF No. 37hereinafter “P’s Resp.”)

Section 1983 provides the following:

Every person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State or Territory or the District of Columbia, subjects, orsctmuse

be subjected, any citizen of the UnitStates or other person within the jurisdiction

thereof to the deprivation of any rights, privileges, or immunities secureldeby t

Constitution and laws, shall be liable to the party injured in an action at law, suit in

equity, or other proper proceedifagg redress . . . .
42 U.S.C. 81983. A prima facie case under Section 1983 requires (1) conduct by an individual
acting under color of state law, and (2) this conduct must deprive the plaintiff ofseghised by
the Constitution or laws of the Unit&lates.Day v. Wayne Cnty. Bd. of Auditpi®9 F.2d 1199,
1202 (6th Cir. 1984) (citingarratt v. Tglor, 451 U.S. 527, 535 (1981)). Section 1983 merely

provides a vehicle for enforcing individual rights found elsewhere and does te#lbéstablish

any substantive rightsSee Gonzaga Univ. v. Dog36 U.S. 273, 285 (2002%ee also Upsher v.



Case: 2:18-cv-00963-EAS-EPD Doc #: 39 Filed: 08/24/20 Page: 9 of 24 PAGEID #: 1008

Grosse Pointe Pub. Sch. Sy858 F.3d 448, 452 {6 Cir. 2002) (“Section 1983 is not self
executing, but rather provides a remedy ‘for vindicating federaksiglsewhere conferred.”
(quotingAlbright v. Oliver 510 U.S. 266, 271 (1994))).
a. Municipal Liability

In order to recover from a municipality unded®83, a plaintiff musshow that “the
‘moving force’ behind the constitutional violation” was the defendant’s officiktypor custom.
Adair v. Charter Cntyof Wayne 452 F.3d 482, 49®3 (&h Cir. 2006). That isithe plaintiff
must prove that the municipality itself cadsbe constitutional violation; respondeat superior does
not attach under Section 1983ld. at 493 (citingMonell v. Dep’t of SacServs, 436 U.S. 691,
694-95 (1978) see also Curtis v. Breathitt Cnty. Fiscal Cqufb6 F. App’x 519, 52586 (Gh
Cir. 2018) (“[The plaintiff] cannot base her claims against [the county courfysmida judge’s]
conduct because respondeat superior is not available as a theory of recoveryatiotet $&3.”
(internal citations omitted))Connick v. Thompsorl31 S. Ct. 1350, 1359 (2011) (“[U]nder
§ 1983, local governments are responsible only for their own illegal acts. They areanousiy
liable. .. for their employees’ actions.”) Thus, a municipality may be liable for “actions of its
authorized policy makersvhere—and only where-a deliberate choice to follow a course of
action is made from among various alternatives by the official or officials resporisible
establishing final policy with respect to the subject matter in questida. (quotingPembaur v.
City of Cincinnatj 475 U.S. 469, 483 (1986)])’Ambrosio v. Maring 747 F.3d 378, 386 (6 Cir.
2014).

Defendantstates“Plaintiff cannot point to any evidence establishing that [Defendant]
terminated his employment pursuant to an unconstitutional policy, custom, or pi@ctice very

basic reaser-no such policy, custom, or practice exists.” (Def.’s Mot. Summ. J. atPl&intiff
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does not respond to this argument in his brief. As,deiemtiff has conceded this argument and
Defendant is entitled to summary judgment toe Hrst Amendment retaliation claim See
Campbell v. HinesNo. 124329, 2013 U.S. App. LEXIS 26071, at 113} (&h Cir. Aug. 8, 2013)
(“In light of [the plaintiff's] failure to address the defendant’s arguments in hponse to the
summary judgment motion, the district court properly declined to consider the wfetiie
claims.”);Hays v. BoltonNo. 1:09 CV 2840, 2011 U.S. Dist. LEXIS 1584, at *17 (N.D. Ohio Jan.
7, 2011) (“Plaintiff failed to address Defendant’s motion for summary judgment ootineénth
Amendment Claim in his opposition brief. Accordingly, Plaintiff has conceded this arjamnd
summary judgment is entered in favor of DefendantsEyen if Plaintiff could show thdtis
termination was pursuant Refendant’spolicy or custom, Plaintiff has not provided evidence to
create a genuine issue of material fact dhedirst dement of the prima facie case.
b. The Prima Facie Case

In order to succeed on a First Amendment retaliation claim, a plaintiff must demonstrate:
“(1) that she was engaged in a constitutionally protected activitihdRjhe defendant’s adverse
action caused the plaintiff to suffer an injury that would likely chill a persandihary firmness
from continuing to engage in that activity; and {8t the adverse action as motivated at least in
part as a response to the exercise of plaintiff ssttutional rights.” Strouss v. Mich. Dep'of
Corrs,, 250 F.3d 336, 345 {6 Cir. 2001). “When the plaintiff is a public employee, she must
make additional showings to demonstrate that her conduct was protecteat. 345-46.

“First, the employee must show that her speech touched on matters of pubdiccoltt
at 346. “Second, the employee’s interest ‘in commenting upon matters of publicomgst be
found to outweigh ‘the interest of the State, as an employer, in promoting theneffickthe

public services it performs through its employeedd’ (quotingPickeing v. Bd. of Edu¢.391

10
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U.S. 536, 568 (1968)). The purpose of this requirement “is to strike a proper Hadaneen the
employee’s right, as a citizen, to comment on matters of public concern agdvérmment’s
legitimate interest, as an employer regulating speech of its employee as a means of efficiently
providing public services through its employeesvan Compernolle v. City of Zeelgng4l

F. App’x 244, 248 (én Cir. 2007).

“Matters of public concern are those that can ‘be fairly considesedlating to any matter
of political, social, or other concern to the community[Jd. (quotingConnick 461 U.Sat 146).
Importantly, in the Sixth Circuit:

Established law provides that ‘when a public employee speaks not as a citizen upon

mattersof public concern, but instead as an employee upon matters only of personal

interest, absent the most unusual circumstances, a federal court is not the
appropriate forum in which to review the wisdom of a personnel decision taken by

a public agency allegedly in reaction to the employee’s behavior.’

Anderson v. Ravenna Twp. Fire DepX59 F. App’x 619, 625 (B Cir. 2005) see also
Brandenburg v. Hous. Auth. of Irving53 F.3d 891, 89@th Cir. 2011) (“Such matters of public
concern are to be contrasted with internal personnel disputes or comalaintsan employer’'s
performance.”)Van Compernollg241 F. App’x at 250 (“[I]t is clear that internal grievances that
are purely personal inature are not matters of public concern.”)

Additionally, and mportantlyfor this case, the Sixth Circuit has held that “an employee’s
speech, activity or association, merely because it is teiated, does not touch on a matter of
public concern as nti@r of law.” Akers v. McGinnis325 F.3d 1030, 1038t6Cir. 2003) (quoting
Boals v. Gray775 F.2d 686, 693 {6 Cir. 1985)) see also Gillis v. Miller845 F.3d 677, 689 {6
Cir. 2017) (“In this circuit, there is not a per se rule regarding uralated speech by a public

employee. It may or may not address a matter of public concern depending on the facts of the

case.” (citations omitted))Whetherman employee’s speech touctmsa matter of public concern

11
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is a matter of law for the court to deeidvan Compernolle241 F. App’x at 249Banks v. Wolfe
Cnty. Bd. of Edu¢.330 F.3d 888, 892 (6th Cir. 2003).

Plaintiff's Complaint states that he was terminated in retaliation for paatiiegpin “union
activities and the creation afunion for custodial employees.” (Compl2Y.) Plaintiffstates in
his briefthathespoke to Director Cygnor “about the fortima of a union to protect the staff from
abuses by Defendant including the consistent requirement to work ‘volunteer’ hoursarefore
after [their]shift[s] for which the staff were not paid.” (Pl.’s Resp. at Blaintiff also contends
he told the Diectors he was starting a uniorid.] Plaintiff does not cite evidende support of
these statementgSee id. Evenif Plaintiff did providerecord evidenceomewhere in his brief
to support such statements, he has not shbatrthisspeectwas a mter of public concern.

Plaintiff's speechwasrelated to the organization of a union for his personal benefit, and
the benefit ofthe other custodiansPlaintiff discussed the need for a uniornrésolve internal
personnel matters such as not being f@idolunteer work. This discussion did not implicate the
political process or the public in any wakhere is no evidence that this discussion around creating
a union constituted a matter of concern to the pul8me Andersqri59 F. App’x at 625 (fiding
the plaintiff “provide[d] no support or even an argument for how his discussion avitther
employeégregarding the organization of a union constituted a matter of public concetrer Rat
the extent that [the plaintiff] was engaged in digcussions regarding the formation of a union,
such formation was for his (and other employees’) personal benefit, noputhie’s.”);
Olembiewski v. Logie852 F.Supp.2d 908, 91920 (N.D. Ohio 2012)f{nding the plaintiff's
action of posting and circulating a petition relating to a new attendance policyreetedionly
at the union members and employees, but not the public at large, and thus, while “couched in

allegations” related to “union activity” did not rise to the level of matters ofipubicern);Van

12
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Compernolle 240 F.App’x at 250 (“In the absence of any evidence that [the plaintiff's] union
related activity on behalf of other officers encompassed more than internal peissnes the
record does not show that [the plaintiff's] activicused on issues about which information is
needed or appropriate to enable the members of society to make informed decisions about the
operation of theigovernment .. [Further, a] group effort to gain more overtime is no less an
internal dispute thaif it were the effort of one officer.”JUgner v. City of Mentqr387 F.App’x

589, 593 (&h Cir. 2010) (finding the plaintiff's “references to the inner workings of a govemhme
office, union related or not, without implications of the political proagsthe public interest,
fail[ed] to bring her speech within the ambit of public concer@hus, Plaintiff has not provided
any evidence which could create a genuine dispute of material fact as to therfiesitedéF-irst
Amendment retaliation and Dei@ant is entitled to judgment on this clairBee Andersqri59
F.App’x at 62526 (affirming the district court’s dismissal of the plaintiff&rst Amendment
retaliation claim because there was no allegation that the speech was a maibéic aopceri

Van Compernollg241 F. App’x at 252 (affirming the district court’s grant of summary judgment
on the plaintiff's First Amendment retaliation claim finding no genuine dispute ofriadaftect

that the plaintiff's speech was not a matter of putdincern).

In sum, Plaintiff cannosucceed on hislaim against Defendant undef 883 because he
has not provided any evidenceaofustom or policy which would allow him to sue a municipality.
Additionally, even if Plaintiff hadshown a dispute as tohwther theravasa policy or custom
underwhich he could sue Defendant, he has not provided any evidence as to the first element of
the prima facie case. There is no genuine dispute of materiaddot Plaintiff's inability to
succeed on &irst Amendnent retaliation claim, and thus, Defendant’'s motion for summary

judgment on this claim ISRANTED.

13
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2. FLSA Retaliation

Plaintiff brings his second claim under the FLSA arguing that Defendanttejam to
an adverse action because he engage@nr-LSA protected activity (Compl. 1934-38.)
Defendant argues that Plaintiff cannot satisfy the prima facie case for this clainsébd¢icau
decisionmakers responsible for his termination did not know of his purported protected conduct.
(Def.’s Mot. Summ. J.ta26-27.) Additionally, Defendant contends it hadrenest beliethat
there werdegitimate norpretextualreasons justifyindpis termination. Ifl. at 2728.) Plaintiff
claims he can satisfy his prima facie case with the cat’s paw thediapility and Defendant’s
honest belief is not supported by the evidence. (Pl.’s Resp. at 13-15.)

“The antiretaliation provision of the FLSA provides that an employer is prohibited fro
‘discharg[ing] or in any other manner discrimiivag] against [anjemployee because such
employee has filed [a] complaint or instituted anyproceedinginder [the FLSA].”” Adair, 452
F.3d at 489 (quoting 29 U.S.C. 8215(a)(3)). “The buwslafting analysis ilMcDonnell Douglas
Corporationv. Green411 U.S. 792 (1973), applies to a FLSA claim of retaliatidd.” A prima
facie case of FLSA retaliation requires the plaintiff to shibat “(1) he or she engaged in
protected activity under the FLSA; (Bis or her exercise of his right was known by the employer;
(3) thereafter, the employer took an employment action adverse to her; d@neréjyvas a causal
connection between the protected activity and the adverse employment alttion.”

If the plaintiff establishes thprima facie case, there is a presumption that the employer
unlawfully discriminated against the employde. (citing St. Mary’s Honor Ctryv. Hicks 509
U.S. 502, 506 (1993)).“[T]he burder] shifts to the defendant to set forth a legitimate,-non
disaiminatory reason for the adverse employment actidd.”(citing McDonnel Douglas411

U.S. at 802). Finally, if thelefendant carries this burden “the plaintiff then must prove by a

14
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preponderance of the evidence that the defendant’s proffered reagensodits true reasons, but
merely a pretext for illegal discriminationld. (citing Kocsis v. MultiCare Mgmt., InG.97 F.3d
876, 883 (&h Cir. 1996)). A plaintiff may demonstrate pretext by showing: iti¢ proffered
reason had no basis in fact) (Be proffered reason did not actually motivate the defendant’s
adverse action; or (3ne defendant’s proffered reason was insufficient to motivate the action.”
Pettit v. Steppingstone Ctorfthe Potentially Gifted429 F. App’x 524, 535 (6 Cir. 2011).

a. The Prima Facie Case

Defendantargues there is no genuine dispute of material fact that Plaintiff canmwatasho
causal connection betwedris purportedprotected activity and his terminationDef.’s Mot.
Summ. J. at 26-27.)

“[Tlo establishthe element of causal link a plaintiff is required to proffer evidence
sufficient to raise the inference that her protected activity was the likely reasdre fadverse
action.” Pettit, 429 F. App’xat 533 “[T]hat the actions complained of followebé& protected
activity closely in time, standing alone, is insufficient to establish the caussg#aament of a
retaliation claim.” Adair, 452 F.3d at 490 (citiniguyen v. City of Clevelan@29 F.3d 559, 566
(6th Cir. 2000)) see also Pettjt429F. App’x at 533 (“Closeness in time between the protected
activity and the adverse action is strong evidence, but temporal proximity, standingsaluste
enough to establish a causal connection for a retaliation cla{intérnal citations omitted))
Additionally, “[s]ubjective beliefs, without affirmative evidence, are insidfit to establish a
claim of retaliation.” I1d. (citing Mitchell v. Toledo Hosp964 F.2d 577, 584-85 (6th Cir. 1992)).
Importantly, there is no causal connection when theigiea-makerswere not aware of the
plaintiff's protected conduavhen they made the decision to terminate h8ee Auten v. Brooks

No. 2:05cv-0040, 2006 U.S. Dist. LEXIS 50747, at *20 (S.D. Ohio July 25, 2086)ith v.
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Allstate Inc. Ca.No.5:04CV2055,2005 U.S. Dist. LEXIS 13015, at * 41 (N.D. Ohio June 30,
2005).

Defendant argues that neither Superintendent Barrett nor the BoardBoet\Plaintiff's
complaintsas toDefendant’s failure to pay overtime as the FL®4uires The Court agrees that
the evidence supports this contention, and Plaintiff does not argue other&esBalrett Aff.

1 14; Barrett Dep. 28:H14; Pl.’'s Resp. at 14.) Plaintiff argydwowever that the Directors’
knowledge andhe cat's paw theory of liabilitgstablish aausal connection. (Pl.’s Resp. at 14.)

The cat’spaw theory of liability “refers to a situation in which a biased subordindte,
lacks decision makingpower, uses a formalecisionmakeas a dupe in deliberate scheme to
trigger a discriminatory employment actiorMlarshall v. Rawlings Co., LLC854 F.3d 368, 377
(6th Cir. 2017) (quotig EEEOC v. BCI Coc#&ola Bottling Co. of Los Angele450 F.3d 476,
484 (10th Cir. 2006))see also Wheeler v. City 6olumbusNo. 2:16CV-1159, 2019 U.S. Dist.
LEXIS 133518, at30 (S.D. Ohio Aug. 8, 2019)‘A Cat’s Paw theory of the case refers to one
used by another to accomplish his purpos@gidtingMarshall, 854 F.3d at 377) “A plaintiff
alleging liability under the cat’'s paw theory seeks ‘to hold his employer liable for the animus of a
supervisor who was not charged with making the ultimate employment decisldn(guoting
Staub v. Proctor Hosp562 U.S. 411, 415 (2011)). The Sixth Circuit baplainedthe goals of
the cat’s paw theory of liability:

First, the cat's paw theory addresses situations in which decisionmakers

unthinkingly adopt the recommendations of their biased ldexaxl supervisors;

second, it “forecloses a strategic option for employers who might seek to evade

liability ... through willful blindness as to the source of reports and

recommendations.”

Id. at 378 (quotingEEOG, 450 F.3d at 486).
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“[T]here is no ‘hardandfast rule’ that a decisionmaker’s independent investigation defeat
a cat’'s paw claim.” Id. at 380 (citing Stauh 562 U.S. at 420). Rather, “an independent
investigation defeats a cat’s paw claim only when the investigation ‘de&jes] that the adverse
action was, apart from the supervisor’'s recommendation, entirely justifield (€iting Staul 562
U.S. at 421).

Plaintiff contends that Superintendent Barrett “admits he did no investigaitibthat he
had no personal knowledge of any of the basis for [Plaintiff's] termination. dfurth
[Superintendent] Barrett testified that he relied solely on the invéstigaof his direct reports,
[Directors] Cygnor and Lofton.” (Pl.’s Resp. at 13.) Plaintiff concludes theduse Directors
Cygnor and Lofton were aware Bfaintiff's complaints related to FLSA overtime, under a cat’s
paw theory of liability,there isa causal link. 1fl. at 14-15.) There are severasueswith
Plaintiff's argument.

First,in making the above claimBJaintiff cites to naecord evidence fduis contentions
about Superintendent Barrett’s lack of investigation, lack of personal kihgeylerreliance on
Directors Cygnor and Lofton for his decision to recommend the Board ternfaitetiff.
Importantly, “the nonmoving party has an affirmative duty to direct the court’diatién those
specific portions of the record upon whichaegs to rely to create genuine issues of material fact.”
Auten 2006 U.S. Dist. LEXIS 50747 at *10 (citirlg re Morris, 260 F.3d 654, 665 {6 Cir.
2001)). Plaintiff's failure to direct the Court to evidence for sstellementsnakes his argument
unpersiasive.

Second, Plaintiff didhot provide any authoritghowingthe Sixth Circuit applies the cat’s
paw theory of liability to FL3 retaliation cases. SgePl.’s Resp. at 12 (citing a series of cases

applying the cat’s paw theory of liability in differiegiscrimination cases but none of which apply
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it to an FLSA retaliation case). The Court is not aware of any cases in the Bixiih €&tending
thecat’'s pawtheory ofliability to FLSA retaliation. See Bose v. Be847 F.3d 983, 989 {6 Cir.
2020) goting the Sixth Circuit has extended cat’'s paw liability to FMLA discrimination slaim
Title VII race discrimination claims, and Age Discrimination in Employment Act claintisput
mentioningFLSA retaliation claims)Henderson v. Chrysler Grp., LLG10 F. App’x 488, 496
(6th Cir. 2015) (noting the Sixth Circuit has applied the cat’s paw theory of lialldgiges bought
under Title VII for discrimination, and claims brought under the Uniformed Seitmployment
and Reemployment Rights AcfJhis Court cannot assume the Sixth Circuit would apply the cat’s
paw theory of liability to anyiscrimination or retaliatiortlaim asthe Sixth Circuitrecently
declined to allow a cat’s paw theory of liability be used in &itle X retaliationcase Seed. at
994. Further, Plaintiff has provided no argument as to lnehpelievesghe cat’'s paw theory of
liability should or will be extended to cases brought alle§In8A retaliation?

The Court needotdecide whether the cat’s paw theory of liability glidbextend to FLSA
retaliation cases todalilowever, because everitiflid extendo FLSA retaliation casg Plaintiff
has failed to provide evidence of any illegal bias or animus from Directors Cgighofton. “An
employer may be liable for a supervisor’s discriminatory animus if the ‘supepagormsan act
motivated by discriminatory animus that irdendedby the supervisor to cause adlverse
employment action, and if that act is ghe@ximatecause of the ultimate employmeaattion’”
Sharp v. Aker Plant Sery$rp., 726 F.3d 789, 797 {6 Cir. 2013)(emphasis in originaljciting

Staubh 526 U.S a 422). “Discriminatory animus .. requires a showing of prejudice, spite, or ill

will.” Thompson v. UHHS Richmond Heights Hosp., Bit2 F. App’x 620, 626 (6 Cir. 2010);

2 Plaintiff states only that “[tlhe Sixth Circuit, the Supre@eurt, and other circuit courts, regularly apply the cat's
paw theory of liability to a variety of claims.’P[’'s Resp. at 12.)
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see also Ferrill v. Parker Grp. Inc168 F.3d 468, 4723 n.7 (11h Cir. 199) (defining racial
animus as “ill will, enmity, or hostility”).

Plaintiff argues only that Directors Cygnor and Lofton knew ahmdomplaint regarding
FLSA overtime compensation. Plaintiff provides no evidethat the Directorswere biasd
againsthim because of such complaint. The record does not show that Directors Cygnor and/ or
Lofton had a retaliatory animus towards Plaintiff because he asked abdirhewerder the FLSA
at one meeting. The only evidence that cqaténtiallysuppat an animuss that Plaintiff states
Director Cygnor told him he had a put a “target on [his] back” whidhtdehim being put on
administrative leave.SgeGrant Dep. 114:34.) This discussion, however, was in relation to the
reasons Plaintiff was being placed on administrative |eglvieh did not include his concern over
FLSA overtime compensation and instead concerned his harasfasfyting overtime, failing
to perform his duties, and “union things.See id105:7-11, Ex. 9.)

Rather, aefendnt points out, the record shows Directors Cygnor and Lofton harbored
no animus toward Plaintiff. For example, after the investigation Superintendestt Baund
Plaintiff harassed and bullied Mr. Santos on account of his race, while Dirggioocdisgreed
and found any harassment was not on account of Mr. Santos’s race. (BarrettlAff. I
Additionally, Director Cygnor testified that if Plaintiff had given him any specélosut not being
paid for overtime he would have “went back and revieweand would have made sure if
[Plaintiff] did [not] get paid that he would have got[ten] p&sit].” (Lofton Dep. 30:320.)
Plaintiff's failure to provide anyrecord evidence supporting the inference that either Director
harbored a retaliatory animus takds him precludes him from succeeding on a cat’'s paw theory
of liability. See Hendersqi510 F.App’x at 496497 (finding no reasonable juror could find the

plaintiff did not receive a promotion due to taking FMLA leave because theifflarovided no
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evidencéhissupervisor harbored retaliatory animus toward her for taking leave and thus, she could
not avail herself to a cat’'s paw theory of liability)pltz v. Erie Cnty.617 F. App’x 417, 42526

(6th Cir. 2015) (finding the district court’s dismissal of a discrimination claim based cat’s

paw theory of liability without error because there was no evidence to raise an infagribe t
supervisor exhibited a discriminatory animus toward the @iinfrancis v. Davis H. Elliot
Contr. Co, No. 3:12cv-87, 2013 U.S. Dist. LEXIS 95663, at+90 (S.D. Ohio July 9, 2013)
(denying reconsideration of a grant of partial summary judgment finding no reasongalbleujiar

find a supervisor performed an act motivated by discriminatory animus intendisgide the
adverse employment action).

In sum, there is no evident®atthe decisionmakers, SuperintentiBarrett or the Board,
knew that Plaintiff asked about overtime compensation under the FLSA inengnevith
Directors Cygnor and Lofton. Additionally, there is no basis for imposing a cat’s pavy thfe
liability in this case.Thus, Plaintiff cannot show a causal connect®laintiff has therefore failed
to establisha prima face case of retaliatioEven if Plaintiff could make out the prima facie case,
he has not produced any evidence which could show Deféadaasosfor terminating hinwere
pretextual.

b. Non-Discriminatory & Non-Pretextual Reason for Termination

If Plaintiff satisfies the primafacie case, the burden skifto Defendant toshow a
legitimate norndiscriminatory reason for terminating PlaintiffAdair, 452 F.3d at 489. |If
Defendantan putorth a legitimate nowliscriminatory reasofor the adverse employment actjon
Plaintiff must show such reason is a pretext for unlawful discriminatidn. Under the Sixth
Circuit's honest belief rule, “for an employer to avoid a finding that itsngdinondiscriminatory

reason was pretextual, ‘the employer must be able to establish its reasohahde @n the
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particularized facts that were before it at the time the decision was madeight v. Murray

Guard, Inc, 455 F.3d 702, 708 (6th Cir. 2P0 (quotingSmith 155 F.3dat 806-07); see also
Balmer v. HCA, Ing 423 F.3d 606, 614 (6th Cir. 2005). Importantly, when “determining whether
an employer ‘reasonably relied on the particularized facts then before it,” tivé d®s “not
require that the decisional process used by the employer be optimal or that it left no stone
unturned.” Id. (citing Smith 155 F.3dat 806-07).

Defendantontends thait terminated Plaintiff because of poor performance, harassment
and bullying, and theft of overtime compensation. (Def.’s Mot. Summ. J.)aD28&ndant further
explains thait relied on the results of the investigation which corroborated all aspects of P&aintiff
misconduct. (BarteAff.  11; Gram Dep. Exs. 1, 2, 5, 7; BatteDep. 26:#10, 21:4-14; Lofton
Dep. 12:912.) Through this evidence Defendant has satisfied its burden to show a legitimate
non-discriminatory reason faerminatingPlaintiff. The burden nowshifts to Plaintiff to show
Defendant did not reasonably relg the facts before it for this decision, and thus,rdasonvas
a pretext for unlawful discriminationWright, 455 F.3cat 708.

Plaintiff contends thatthe basis for [Plaintiff's] terminatioiniis] not supported by any
evidenc€. (Pl.’s Resp. at 14 Plaintiff makes no citation to the record for this statemdiis
court does not have “a duty to search the entire record” to establish a genuinensateziaf fact
as to whether evidence supports the basis for Plaintiff's terminaBea. Auten2006 U.S. Dist.
LEXIS 50747 at *10 (quotingtreet v. J.C. Bradford & Cpo886 F.2d 1472, 14780 (&h Cir.
1989)). Even sifting through Plaintiff’s briefing for support for this statemenCdlet disagrees.

First, Plaintiff attacks Defendant’s hest belief by stating that Superintendent Barrett
“[d]id [n]ot [d]o an [ilndependent [ilnveggation.” (Pl.’s Resp. at 6.) Plaintiff notes tiragtead,

SuperintenderBarreit made his decision based on information related to him by Directors Cygnor
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and Lofton. (Barrett Dep. 226.) The Court agrees that the evidence sh®wserintendent
Barrett received information from his direct reportsAs Defendant points oufiowever,
Superintendent Barretilso testified there was in fact an investigation into the reasons for
Plaintiff's termination. Id. 26:2—8 Barrett Aff. 1110-11.) Additionally, while Directors Cygnor
and Loftondid the investigatiorDefendant noteSuperintedent Barrett ultimately reviewed the
results and came to his own independwmoriclusions (Barrett Aff. 110-11.) For example,
Superintendent Barratisagreed with Director Cygnor as to tteuseof Plaintiff’'s harassment of
Mr. Santos finding it wasdsed on his race when Directdygnor had not found such causéd. (
1 11.) Thus, Plaintiff's attack on the investigation supporting Defendant’s honest belief in the
need forterminationis not supported

Next, Plaintiff contendshathe was a “[g]lood [e]mployee” apparently attempting to show
Defendant had no honest belief tiRdhintiff performed poorly. (Pl’s Resp. atZ) Plaintiff
points out that while his evaluations had negdesibackthey also had positivieedback (See
Grant Dep. Exs.2.) Additionally,Plaintiff notes thaho formaldisciplinaryactionsweretaken.
(Lofton Dep. 27:1522.) Despite this, however, Plaintiff does dispute that thee wasevidence
of ongoing complaints about his proficiency in cleaning restroq®@seGrant Dep. Exs.-22, 6.)
Evidence that Plaintiff performed well in soraeeasand did nb receiveany formal discipline
does not undercut the reasonableness in Defendant’s belief that Plaintfffisrnaace was poor
in at least as mucés cleaning restrooms, based on his evaluations and others’ complaints.

Plaintiff also attacks Defendant’s contention that he stole overtime compensél.’s
Resp. at 56.) Plaintiff argues the video did not shaxwatwas occurring inside of theam, and
in fact he was working. Id.) This was not the only eviden&gefendant relid upon. Director

Lofton testified he believed thaased orthe type event occurrirgnd the amount of time Plaintiff
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spent working, the situation woutwt haveled to Plaintiff nothaving time for a break. (Lofton
Dep. 11:2312:7, 14:1415:1) Importantly, Plaintiff admits there is no video of what was
occurring inside the room where Defendant beliegvkintiff was not working. (Pl.’s Resp. at 5
(citing Lofton Dep.).) Thus, Plaintiff does not argue the investigation into thendiote was
deficientin failing to consider all of the evidenceln rebutting the honest belief rule, “the
employee cannot establish that the reason was pretextual fiegalyse it is ultimately shown to
be incorrect.”"Majewski v. Auto Data Processing, In243 F.3d 1106, 1107#6Cir. 2001). Thus,
even if Plaintiff could show he did not steal overtime compensatiais not enough to show
Defendant did not have dnonest belief that he did. Plaintiff, simply arguing he was working,
Plaintiff fails to show that Defendant’s reliance on those particular facts at hahdlimgcthe
only video available and Director Lofton’s analysis of the situation, was unrdsdesona

Finally, Plaintiff contends the evidence regarding his alleged bullying of Mr. Santas i
reliable (Pl.’s Resp. at 6.) Plaintiffoints out thatheir stories diverge and theveereno other
witnesses to the events that occurred between thénani DepEx. 9.) While this may be true,
the bullying and harassment is well documented in an dviraiSantos sent to Superintendent
Barrett (Santos Dep. E A.) Additionally, Superintendent Barrett testified Mr. Santos
complained to him in personBarrett Dep. 11:2012:19.) Again, simply arguing he did not in
fact bully Mr. Santos is ineffective, as it does not show Defendant did not hdnanest belief
that he did. Majewskj 243 F.3d at 1107. Thus, again, Plaintiff has not shownQiegndant’s
decision was unreasonable given the particularized facts be&dirihe time

In sum, theras no evidenceupon which a reasonabjery couldfind that Defendant did
not have an honest belief in its proffered reasons for terminating Rlbagéd on an investigation

unworthy of credenceSee Seeger v. Cincinnati Bell T€lo, LLC, 681 F.3d 274, 288 {b Cir.
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2012). The Sixth Circuit has instructed district courts not “to rmicamage the process used by
employers in making their employmedecisions” and the honest belief rtidw[es] not require
that the decisional process used by the employer be optimal or that it lefineoustturned.”
Smith 155 F.3cat807. Due to Plaintiff's failure to establish a genuine issue of materiabfati
Defendant’s proffered reason for his termination being pretextual, Defindaotion for
summary judgment IGRANTED on this claim.
3. Reverse Discrimination
Plaintiff brings his third claim under Ohio Revised Code Chapter 4112 allegingeever
discrimination in that Defendant terminated Plaintiff because he is Caucasiaml(§H&9—45.)
Defendant argued in its motion for summary judgment that Plaintiff could not md=mirtisn to
show he was discriminated against on the basis of his @ef.’s Mot. Summ. J. at 289.)
Plaintiff, in response, stated “Plaintiff [] does not present [an] argumene@n@ant’'s Motion
for Summary Judgment related to [Plaintiff's] reverse discrimination claim as there is nacevide
to support this claim.” (Pl.’'s Resp. at 1 n.L Defendant’s motion for summary judgment is
GRANTED on this claim.
V.
For the reasons stated herein, Defendant’s Motion for Summary Judgment (ECF No. 30)
is GRANTED. The Clerk iDIRECTED to close this case.
IT IS SO ORDERED.
8/24/2020 s/Edmund A. SargusJr.

DATED EDMUND A. SARGUS, JR.
UNITED STATES DISTRICT JUDGE
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