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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
CHENGLONG SONG,

Plaintiff,
Case No. 2:18-cv-1272

VS. Judge George C. Smith
Chief Magistrate Judge Elizabeth P. Deavers

L. FRANCIS CISSNA,
etal.,

Defendants.

OPINION AND ORDER

This matter is before the Court foonsideration of Plaintiff’'s Motion for
Reconsideration of Order Denying Plaintiff's Motion to Lift Stay (ECF No. 20), Defendants’
Memorandum in Opposition (ECF No. 22), andiftiff's Reply Memorandum (ECF No. 23).
For the reasons that follow, Plaintiff's MotionD&ENIED.

On November 26, 2018, the Court granted Plaintiff leave to prosdedna pauperisn
this action. (ECF No. 2.) PIdiff's Complaint represents thae “was charged with Desertion
of Mails” in this Court, Case Nuber 2:15-cr-83. (ECF No. 3 at 3.) He was convicted of this
charge on August 4, 2015ld() Plaintiff alleges that UniteStates Citizenship and Immigration
Services (“USCIS”) “considered this conttan as a crime involvig moral turpitude” and
therefore “denied my Form N-400 becauseytthink | have not established good moral
character for the conviction of a crime involvimgral turpitude during #hstatutory period.”

(Id.) Plaintiff disagrees with th decision and asks this Cotid make a judicial review and
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conduct a hearing de novo on my Form N-40014.)¥ On December 28, 2018, after an initial
screen pursuant to 28 U.S.C. § 1915(e)(2)Cbert permitted Plaintiff to proceed with his
claims at that juncture. (ECF No. 4.)

After service was effected (ECF N0s98,10), Defendants moved to stay, or in the
alternative, for extension ¢ime to move or plead. (ECF No. 11.) On April 8, 2019, for good
cause shown, the Court granted Defendants’ Motion and stayed the case until USCIS completes
adjudication on Plaintiff’'s neworm N-400 or until July 16, 2019, whichever is sooner. (ECF
No. 12.) The Court further ordered Defendantsl¢oaf written status report no later than July
16, 2019, and every 90 days thereafter, until USCIS reaches a decidipn. (

Plaintiff then moved to lifthe stay, arguing that his two 480 applications are separate
matters and therefore any factar decisions of the secofrtew) Form N-400 should not be
taken into adjudication of thiSomplaint, which addresseshiriginal Form N-400 that was
previously denied. (ECF No. 13 at 1s8e alsd=CF No. 16 at 3.) Plaiifitalso contended that
the stay would damage his interests becauseisbes to become a United States citizen as
soon as possible so that he can relocate higlgesents and take care of them. In addition, due
to Plaintiff’'s grandmother’s serious illnesfie may pass away anytime during the proceeding,
thus, this matter is extremely time-sensitivétaintiff.” (ECF No. 13 at 3—4; ECF No. 16 at 4—
6.) After considering Plaintiff's argumentsdithe arguments of Defendants (ECF No. 15), on
June 3, 2019, the Court concluded “that its discraidrest exercised icontinuing the stay and
denying Plaintiff's request to lithe stay.” (ECF No. 18 at(brdering that stay previously

imposed until July 16, 2019, remain in plase modifying prior Order (ECF No. 12) by

1 Plaintiff's claim arises from 8 U.S.C. 8§ 1421(e)hich grants the Court jurisdiction to conduct
ade novareview of applicationgor naturalization that thGovernment has denied.
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ordering Defendants to file, “no later thaldL 'Y 16, 2019, a written notice reporting on the
status of Plaintiff’'s second (new) Form N-400 aednonstrating whether a further stay of this
action is warranted in light of the factors goasly discussed in th Opinion and Order”)
(emphasis in original).)

Plaintiff now moves for reconsideratiofithat Opinion and Order (ECF No. 18),
advising that on June 3, 2019, the same day thet@sued its decisiolSCIS completed its
adjudication on Plaintiff’'s new Fo N-400 and determined that Plaintiff was not eligible for
naturalization (“the advee decision”). (ECF No. 20 at 1-2xhibit A (ECF No. 20-1 (copy of
Notice of Decision issued by USEldated June 3, 2019, directedPtaintiff, and explaining the
bases for the denial) (“the Notice”).). Daélants oppose Plaintiff’'s Motion, arguing that the
existing stay should remain in place becaugedachtion on Plaintiff’'s new Form N-400 is
ongoing as he has thirty-three days from Jur939, in which to file a Form N-336 Request for
a Hearing in Naturalization Proceegs. (ECF No. 22 at 3-5 (citinopter alia, INA 336 and 8
C.F.R. 336.2 (providingnter alia, that an applicant may requeshearing on the denial of
application for naturalization by filg a request with USCIS).) teply, Plaintiff represents that
he does not intend to file a o N-336 Request for a HearingMaturalization Proceedings and,
therefore, adjudication of hreew Form N-400 is complete and the stay should be lifted
immediately. (ECF No. 23.)

Plaintiff has thirty-three days from JuBe2019, to file a Form N-336 Request for a
Hearing in Naturalization Proceeds if he believes that he can overcome the grounds for the
denial of his second (new) Form N-400. (ENM&. 20-1 at PAGEID # 103 (advising further,
inter alia, “[w]ithout a properly filed Form N-336, thisdverse] decision will become final”);

see als@ C.F.R. 88 336.2(a) (proviy that an applicant “maygaest a hearing on the denial



of the applicant's application for naturalization by filing a request with USCIS within thirty days
after the applicanteceives the notice of denial”), 103.8(bjidang three days to the prescribed
period if served by mail).) Saturday, July 6, 20&3hirty-three days from date of the denial on
June 3, 2019.1d.; ECF No. 20-1.) While Plaintiff represts that he does not intend to file a
Form N-336 Request for a Hearing in Naturation Proceedings (EQ®o. 23), the adverse
decision will not become final until after the tirfog filing this request has expired and no such
request has been filedS€eECF No. 20-1 at PAGEID # 103 (citing INA 336 [8 U.S.C. §
1447]).) In other words, presuming that Btdf does not file a Form N-336 Request for a
Hearing in Naturalization Proceedings, the advelscision will become the final decision in
approximately two weeks. The Court findatthvaiting until the deadline has expired for
Plaintiff to file a request fordaring is a relatively short period of time and will not unduly delay
this litigation. Therefore, based on this ret;dhe Court concludes thiés discretion is best
exercised in continuing the stapd denying Plaintiff's requesi reconsider its Order denying
his motion to lift the stay at this tim&eeFerrell v. Wyeth-Ayerst Labs., IndNo. 1:01-CV-447,
2005 WL 2709623, at *1 (S.D. Ohio Oct. 21, 2005) (fiatrict court has # inherent power to
stay proceedings based on its authority to manage its docket efficiently.”) (citations omitted);
Grice Eng’g, Inc. v. JG Innovations, In@&91 F. Supp. 2d 915, 920 (W.D. Wis. 2010) (finding
that courts may also consider the stage ofitigation and whether a stay simplifies the issues)
(citations omitted).

Accordingly, for the foregoing reasons, Rl#i’'s Motion for Reconsideration of Order
Denying Plaintiff's Motion to Lift Stay (ECF No. 20) BENIED. However, the stay previously
imposed (ECF No. 12) i ODIFIED to extend instead untiULY 10, 2019. The Court’s prior

Opinion and Order (ECF No. 18) is theref®©DIFIED as follows: Defendants are



ORDERED to file, no later thadULY 10, 2019, a written notice repting on the status of
Plaintiff's second (new) Form-400, including whether Platiff has filed a Form N-336
Request for a Hearing in Naturalization &¥edings and confirming whether the adverse
decision dated June 3, 2019, has bectiradinal decision. Defendants &#6RTHER
ORDERED to propose a date when they will respemdPlaintiff’s Complaint and explain why
that proposed date is appropriate.

IT 1SSO ORDERED.

/s Elizabeth A. Preston Deavers

DATED: June 24, 2019 ELIZABETH A. PRESTON DEAVERS
CHIEF UNITED STATESMAGISTRATE JUDGE




