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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

TAPESTRY, INC., et al.,

Plaintiff s,

V. Civil Action 2:18cv-1724
Magistrate JudgeKimberly A. Jolson

AL-REEM, INC., et al.,

Defendans.

OPINION AND ORDER

This matter in which the parties have consented to the jurisdiction of the Magistrate
Judge pursuant to 28 U.S.C. § 636(sgeDoc. 23),is before theCourt on Plaintiffs’ Motion for
Sanctions (Doc. 41and Motion for Sanctions and for Default Judgment (Doc. 48). Also before
the Court iscounsel for Defendants’ Motion to Withdraw (Doc. 4%)or the reasons that follow,
the MotionsareGRANTED..

l. BACKGROUND

This is a trademark and copyrightfringement lawsuit. $ee generallyDoc. 1).
Plaintiffs allege that Defendantsare engaged in designing, manufacturing, advertising,
promoting, distributing, selling, and/or offering for sale products bearing logosande-
identifying indicia and design elements that are studied imitations of the CoaamBrkd...
Defendants specific conduct includes, among other things: marketing, displaying, selling
counterfeit Coach handbags and accessoridg., (34).

Plainiffs filed their first Motion to Compel (Doc. 28) on January 13, 2020. They sought
to compel Defendants’ Rule 26(a) disclosures and responses to their written rgisequests.
(See generally i)l. The Court held a status conference with the partieglg thereafter and

directed Defendants to continue to work to produce the requested informafieaDoC. 29).
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The Court further ordered the parties to file a joint status reportdiagahe parties’ progress in
discovery. $ee id.

On January 22, 2020, the patrties filed their Joint Status Report in which they represente
that Defendants had agreed to produce the requested information in a timely faSkeieDoc(

30). Relying on that representation, the Court denied as moot Plaintiff's titgiiMo Compel.
(SeeDoc. 33).

Several months later, Plaintiffs filed their Second Motion to Compel (Doc. 34). They
asserted that Defendants failed to produce responses to their written iseoyests despite
Defendants’ prior representations and their good faith efforts to communiitat®efendants.

(See idat 3-4). The Court granted that motion:

The record in this case demonstrates that Defendants’ responses to Plaintiffs’

interrogatories and requests for production of documents are longueverd

Plaintiffs served their discovery requests on September 20, Z¥eDdc. 26),

and Defendants’ responses were due 30 days later, Fed. R. Civ. P. 33(b)(2); Fed.

R. Civ. P. 34(b)(2)(A). After failing to meet their initial response deadline,

Defendand represented that they would serve responses to those discovery

requests approximately three months ageeeDoc. 30). Defendants failed to do

so. SeeDoc. 34). Defendants are, therefof@RDERED to produce their

responses to Plaintiffs’ discovery requests on or before May 14, 2020.

(Doc. 36 at 23). Further, the Court ordered Defendants to pay Plaintiffs’ reasonable fees and
expenses incurred in filing the Second Motion to CompgakelDoc. 39).

Defense counsel subsequently filed a Motion to Withdraw, representing that she had been
unable to contact Defendants and that she had been unable “to compile information and
documents necessary to prepare any defense” in this case. (Doc. 37). ThdeGmatthe
Motion without prejudice and directed defense counsel to file a revised motion thatezbmpli

with the Local Rules. SeeDoc. 38).

Subsequently, Plaintiffs filed threfirst Motion for Sanctionsrequesting that the Court



enter default judgment against Defendants based on ftikire to comply with the Court’s

earlier Orders directing them to participate in discoveBee(generallypocs. 4). The deadline

for a response to the Motion passed with no response from Defendants. As a result, the Court
issued a Show Cause Order that ordered Defendants to file a response explainingntifig’ Plai
Motion should not be granted(SeeDoc. 44). The deadline for Defendants’ response to the
Show Cause Order has passed, and Defendants did not file any response.

Instead, counsel for Defendants filed a Motion to Withdraw based on her inability to
communicate with Defendants.SdeDoc. 45). The Courgranted Defendants seven days in
which to file a response to counsel’s Motion and informed them that, if they did not respond, the
Court would “grant the Motion to Withdraw, grant Plaintiffs’ Motion for Sanctions, and enter
default judgment against Defendants.” (Doc. 47 at 2). The deadline for Defetalaespond
has passed, and they did not file origased on Defendants’ failure tospond, Plaintiffs filed
their second Motion for Sanctions (Doc. 48), reiterating their request th@btiré enter default
judgment. The Motionare therefore, ripe for resolution.

I. DISCUSSION

Plaintiffs request the Court enter default judgmentheir favor and to award them
attorneys’ fees in connection with their Motions. The Court addresses each requmest in t

A. Default Judgment

“Rule 37 of the Federal Rules of Civil Procedure governs sanctions for one’s failure to
make or cooperate in discovery. The purpose of imposing sanctions is to assure both future
compliance with the discovery rules and to punish past discovery failseselh as to
compensate a party for expenses incurred due to another party’s failure to pesiosvly

discovery.” Jackson v. Nissan Motor CorpNo. 886132, 1989 WL 128639, at *3 (6th Cir. Oct.



30, 1989) (quotations and citation omitted). The Court m@ysider both punishment and
deterrence in fashioning an appropriate sanction under Rulka®ikus v. Rio Brands, In292
F.R.D. 485, 500 (N.D. Ohio 2013) (citirBratka v. AnheuseBusch Cq.164 F.R.D. 448, 459
(S.D. Ohio 1995)).

The most severe setion for discovery violations is a default judgmerrange Mut.
Cas. Co. v. Mack270 F. App’'x 372, 376 (6th Cir. 2008). In determining whether default
judgment is an appropriate sanction, the Court considers four factors: (1) whether théiglitobe
party acted in willful bad faith; (2) whether the opposing party suffered prejudice;h@her
the court warned the disobedient party that failure to cooperate could result inu#t defa
judgment; and (4) whether less drastic sanctions were imposed or consideresee also
Vogerl v. Elliott No. 09713-MRB-JGW, 2010 WL 4683950, at *2 (S.D. Ohio Sept. 9, 2010)
(listing the four factors). Here, all four factors weigh in favor of the entry afuttgtidgment.

The Court first considers whether the failure to cooperate in discovery was thieofesul
willfulness, bad faith, or faultUnited States v. AllerNo. 2:12cv-1034, 2014 WL 3530850, at
*4 (S.D. Ohio July 15, 2014). If a party refuses to comply with discovery repeatedly, such
conduct is indicative of “willfulness, bad faith, or faultBank One of Cleveland, N.A. v. Abbe
916 F.2d, 1067, 1079 (6th Cir. 1998ge alsAllstate Ins. Co. v. Awan & Assoc. P.Glo. 11
11988, 2013 WL 1340142, at *5 (E.D. Mich. Apr. 3, 2013) (“As the Sixth Circuit has explained,
repeated noncompliance with cegenctioned discovery requests suggests willfulness, bad faith,
or fauk.”). Despite Plaintiffs’ and the Court’'s numerous attempts to communicate with
Defendants andotget them to participate in discovery, they have failed to do See, (e.g.

Docs. 29, 34, 36, 41, 44, 47). Further, counsel for Defendants has indicated that she has not



heard from her clients since September 2019. (Dod., 4%). Defendants’ remded refusal to
participate in discovery is, in the Court’s view, clearly indicative of willfulreess bad faith.

The second factor is satisfied if the failure to provide discovery deprives the opposing
party of information critical to their case and thae forced to expend significant time and
resources addressing the discovery abusasnge 270 F. App’x at 376seealso Voger] No.
09-713MRB-JGW, 2010 WL 4683950, at *3 (“Plaintiff has been severely prejudiced by her
inability to conduct discovery in this case, and has wasted significant time and maey fir
attempting to gain defendant’s voluntary cooperation, and subsequently seeking defendant’s
forced cooperation through this court. Plaintiff cannot be expected to do more.”). Again, there
is no question that Defendants have failed to provide any meaningful responses to<Plaintiff
discovery requests, despite Plaintiffs expending significant time and resouereptiat to get
Defendants to respond. And absent that discovery, Plaintiffs arkeuoalyosecute their case.

The third factor is satisfied if theourt warned the disobedient party that failure to
cooperate could result in a default judgme@range 270 F. App’x at 376see alsoVoger]

2010 WL 4683950, at *2. For example, the disobedient party may be warned by the filing of a
motion, seeAllstate Ins. Cq. 2013 WL 1340142, at *5"dfter plaintiffs filed this motion,
defendants were wellware that a default judgment could be entered against themd}, ar
hearing,Grange 270 F. Ap’x at 377. Here, Plaintiffs fled a motion for sanctions requesting
the entry of default judgment, (Doc. 41), and the Court issued multiple orders warning
Defendants of a potential entry of default judgment if tthelynot participate in the litigationf o

this case,qeeDocs. 44, 47). This factor also weighs in favor of granting Plaintiffs’ Motion for

Sanctions.



Finally, the Court considers whether sanctions less drastic than default pidgmed
be appropriate in light of the condudirange 270 F. App’x at 376yogerl 2010 WL 4683950,
at *2. Although the Court must consider less drastic sanctions, “there is ncelggiaément for
a district judge tassuelesser sanctions before entering a default judgm&niahge 270 F.

App’x at 377 (emphasis addedge alsdHarmon v. CSX Transp., Incl10 F.3d 364, 368 (6th

Cir. 1997) (“[T]he district court’s consatation or imposition of lesser sanctions ifaetor in

our review, not aine qua norfor affirmance.”). Here, the Court has considered less drastic
sanctions than the entry of default judgment. But nothing in the record suggests that lesser
sanctions are appropriate; Defendants have not communicated with their counsel since
September 2019 and have refused to participate in discovery since that timeangingns less

than default judgment would be futile.

In sum, Defendants have acted willfully and in bad faith despite repeated warhthgs
potential entry of default judgment, and Plaintiffs have suffered g@egudice because of
Defendants’ actions. Because lesser sanctions would be futile, the entryulff jdeligment is
appropriate here.

B. Attorneys’ Fees and Costs

Rule 37(b) of the Federal Rules of Civil Procedure provides for sanctions when a party
fails to comply with a discovery ordet.aukus 292 F.R.D. at 500Regardless of what sanction
is imposed, “the court must order the disobedient party, the attorney advising that party, or both
to pay the reasonable expenses, including attorney’s fees, caused by the failuréhefdésse
was substantially justified or circumstances make an award of expenses’' uRpatR. Civ. P.
37(b)(2. Because this Court has determined that Defendants acted in bad faith, tteeymes

to payPlaintiffs’ reasonable expenses, including attorney’s fees, associated with the Motion for



Sanctions.See Jacksqril989 WL 128639, at *3 (citation omitted) (noting that sanctions are “to
compensate a party for expenses incurred due to another party’s failure &olypafow
discovery”).

[I. CONCLUSION

For the foregoing reasons, Plaintiffs’ Motefor Sanctions (Dag 41, 48) and counsel
for Defendants’ Motion to Withdraw (Doc. 45) aBRANTED. Default judgment on liability
shall be entered as to all DefendantBlaintiffs are ORDERED to file a motion for summary
judgment as to damages within tweftye (21) days of this Opinion and Order being issued.
The Court will address Plaintiffs’ request for injunctive relief as part of thabmoFinally, the
Clerk is directed to terminate Alicia R. Coleman as Defendants’ counsel of.recor

IT IS SO ORDERED.
Date:Septembefl1, 2020 g/ Kimberly A.Jolson

KIMBERLY A. JOLSON
UNITED STATES MAGISTRATE JUDGE




