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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
KATRINA CLARK,
Plaintiff,
V. Civil Action 2:19-cv-3686
Judge Sarah D. Morrison
M agistrate Judge Jolson
DHL SUPPLY CHAIN,

Defendant.

OPINION AND ORDER

This matter is before theo@rt on Defendant’s Motion for Leave to File Amended Answer.
(Doc. 15). For the reasons tHatlow, Defendant’s Motion iSSRANTED, and the Clerk shall
file Doc. 15-1 as the Amended Answer in this case.

. BACKGROUND

Plaintiff Katrina Clark filed this Compiat against Defendant DHL Supply Chain on
August 23, 2019, alleging, generally, that Defendariaited Title VII and Ohio employment law
“by sexually harassing [her] aly creating and encouraging a hiestvork environment for [her]
and terminating [her] after shengaged in protected activity lvgporting sexual harassment.”
(Doc. 1, 1 31). Defendant maiirta that it took reasonable stepgptevent and promptly correct
sexual harassment in the workpladéh respect to Plaintiff. See generally Doc. 5).

The parties have been engaging in discowehych is set to clasin November 2020.S¢e
Doc. 13). “In the course of discovery, [Defendaetently learned that &htiff surreptitiously
recorded conversations with Jitsmployees in violation of expss company policy” and “[h]ad
[it] known about the recordings at the time of Ridf's termination, [itjwould have terminated

Plaintiff for that conductlone.” (Doc. 15 at 2). Accomyly, Defendant “seeks leave to amend

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/2:2019cv03686/229958/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/2:2019cv03686/229958/18/
https://dockets.justia.com/

its Answer to assert the aftacquired evidence defense asaalditional affirmative defense.”
(Id.). The defense could serve to bar Plairitdh obtaining certain rendées should she prevail
in this case.See Sanich v. Hissong Grp., Inc., No. 2:09-CV-143, 2011 WL 1560650, at *3 (S.D.
Ohio Apr. 25, 2011) (citinghurman v. Yellow Freight Sys., Inc., 90 F.3d 1160, 1168 (6th Cir.
1996)). In support of amendmebifendant asserts that it hagmised diligence despite moving
over two months after the amendment deadimeendment will not unduly prejudice Plaintiff,
and amendment would not be futileSed generally Doc. 15). Plaintifresponds that Defendant
waived its right to plead an additional affirmatd&fense by not raising it in its original responsive
pleading or, alternatively, that alting amendment would be futile.Sge generally Doc. 16).
Defendant’s Motion is fully briefé and ripe for considerationSge Docs. 15, 16, 17).
1. STANDARD

Rule 15(a) of the Federal Rules of Civil Bedure provides that whenparty is required
to seek leave of Court to filen amended pleading, “leave shallfteely given when justice so
requires.” But where the Court’'s amendment deadline has passigdas heresée Doc. 10),
the movant “first must showood cause under Rule 16(b) for fmé earlier to seek leave to
amend.” Commer ce Benefits Grp., Inc. v. McKesson Corp., 326 F. App’x 369, 376 (6th Cir. 2009)
(quotation marks and citations dtad). Importantly, “the Couaris permittedto examine the
standard factors governing amendments . . . under®@# only if” Rule 16(b)s first satisfied.
Sanich, 2011 WL 1560650, at *2. In s&assing good cause, “the primdocus. . . is upon the
moving party’s diligence,” but “thpresence or absence of prepelio the other party or parties
is [also] a factor tde considered.d. (citingIngev. Rock Fin. Corp., 281 F.3d 613, 625 (6th Cir.

2002)).



1. DISCUSSION

Defendant seeks to amend its Answer to assert an after-acquired evidence defense, which
could bar Plaintiff's entitlment to certain remedies if she pads in this case. “An employee’s
remedies are limited where an employer chowsit could have termated the employee for
wrongdoing if it had known of sin wrongdoing at the time.Qanich, 2011 WL 1560650, at *3
(citing Thurman, 90 F.3d at 1168). But Plaintiff assettsat it is too late for Defendant.
Specifically, she contends thhy not raising the defense irsibriginal responsive pleading,
Defendant has waived it.Sde Doc. 16 at 2-3). The Court will address, as a threshold matter,
Plaintiff's waiver argument, before considering whether Defendant has satisfied the federal rules
governing amendment.

A. Waiver

In support of waiver, Plaintiff relie®n the Sixth Circuit's decision itHaskell v.
Washington Township, in which the defendants waived their statute of limitations defense by not
raising it for three gars. 864 F.2d 1266, 1273 (6th Cir. 198Baintiff emphasizes that “it [was]
of no importance [to the Court]dha party and/or his counseln@ainaware of a possible statute
of limitations defense.1d. But Plaintiff overlooks aritical distinction betweehlaskell and this
case: Unlike the statute ofrlitations defense at issuettaskell, “[tlhe very nature of the [after-
acquired evidence] defense resultstjrat times, being raised Wénto the litigation and would
thus be impractical to require a defendanplead the defense in accordance with Rule 8[.]"
Spinner v. B& P Process Equip., No. 10-13161-BC, 2012 WL 195374, at *3 (E.D. Mich. Jan. 24,
2012) (collecting cases).

That is what happened here. Defendantnke@rof Plaintiff's audio recordings through

discovery. $eegenerally Doc. 15, Doc. 15-2). So it could noteeraised this defese in its initial



answer, and it did not waive it as a resufiee Spinner, 2012 WL 195374, at3 (“The after-
acquired evidence defense, however, need notdsdetl at the time an answer is filed as an
affirmative defense.”).

B. Rule 16(b)

Turning to good cause, “the focus . . . is hotv quickly counsel moved to amend once he
became aware of this information[,]” but “[r]ather, [Defendant] must demonstrate that [it] could
not reasonably have amended][igsmswer prior to tb deadline, despite [its] due diligence.”
Sanich, 2011 WL 1560650, at *4. Could Defendant mebly have amended its Answer before
the April 10, 2020, deadline? Baken the discovery timeline, éhCourt finds it could not.
Defendant received Plaintiff’s initial disclags on March 31, 2020. (Doc. 15-2, 1 4). Two days
later, Defendant served Plaintiff with interrogatories and document requesdts. Rlaintiff
responded on May 19, 2020.d( 1 5). As part of her respsime document production, Plaintiff
produced two audio recordings of her casations with Defendant’'s employeedd. (1 6). “It
was not until receipt of Plaintiff's productiothat [Defendant] learmk that Plaintiff had
surreptitiously recorded meetingsth [its] employees prior to lmdermination.” (Doc. 15 at 3;
seealso Doc. 15-2, 1 6). Defendant sought leave temdnts Answer a montlater. (Doc. 15).

This Court’s good cause inquiry Banich is useful here. 2011 WL 1560650, at *3—4.
There, the defendants sought leave to amenddhsewer after the Courtdeadline to include an
after-acquired evidence defendwt plaintiff engged in unprofessionabehavior, including
employee theftld. at *2. But, unlike Defendant here, the defendants failed to exercised diligence.
Id. at *4. Indeed, they were awaof the plaintiff’'s conduct shtly after terminating her, and
plaintiff's behavior was well-known to stomers, vendors, and office staffl. at *4. Thus, the

defendants could easily have mdwe amend their answer wellfbee the Court’s deadlineld.



Relevant here, it was not a case where “sudtie@ce had been obtained through discovery,” or
was “within the exclusive control of th@aintiff or unrelatedhird-parties.” Id.

But that is the case here. Defendant did ratnlehat Plaintiff recaled conversations at
work until Plaintiff produced them after the animent deadline. As i, Defendant could not
have moved to amend before tbeurt’s deadline. Rather, it mayguickly once it learned of the
possible defense. Defendant’s diligence suggpmifinding of good cae under Rule 16(b)See
id. (collecting cases finding good cause whereypladrned of evidence to support amendment
through discovery);f. Graley v. Dolgen Midwest LLC, No. 2:13-CV-83, 2014 WL 971970, at *6
(S.D. Ohio Mar. 12, 2014) (denying defendamtistion for leave to anmal answer to add after-
acquired evidence defense where defendant was #wedingaintiff had recorded conversations at
work before amendment deadlinedatid not seek to extend thatatlline to amend its answer).

C. Rule15(a)

Turning to Rule 15(a), the Court finds that Defant has satisfied this standard as well.
Specifically, the Court finds, anddhtiff does not argue otherwise, there is no evidence of undue
delay, dilatory motive, or undue prejudice. Thereadse no repeated failurés cure deficiencies
by amendments previously allowefiee Foman v. Davis, 371 U.S. 178, 182 (1962).

As for futility, Plaintiff assets that the audio recordingsnstitute protected conduct and
cannot be used against heegDoc. 16 at 2—-3) (coliing cases). For igart, Defendant relies
upon its own body of case law reaching the opposite conclusteaDfc. 17 at 4—6) (collecting
cases). “At this stage of theidjation, this Court is chargeditiv determining whether the futility
of an amendment is so obvious that it should be disallowBelf v. Delaware Cnty., Ohio, No.
2:14-cv-43, 2015 WL 194451, at *3 (S.D. Ohdpr. 28, 2015). And Defendant’s proposed

affirmative defense mesthis low bar. In other wosdit is not obviously futile.See Jonesv. S.



JudeMed. SC,, Inc., 504 F. App’x 473, 481 (6th Cir. 2012)dlding that employee did not engage
in protected conduct by recording conversatiahgormer workplace irviolation of company
policy).

Moreover, Plaintiff's futility argument would require theoQrt to address directly the
merits of Plaintiff's claims. “[The Court believes that it's tHeetter exercise of discretion to
permit the amendmentgfter which Plaintiff may “raisgher] merits arguments” through a
dispositive motion.ld. Then, “the matter will be [] subjett proper consideration by the District
Judge.” Id.; see also Queen v. Park Nat. Bank, No. CIV.A. 2:09-CV-00033, 2010 WL 1404307,
at *2 (S.D. Ohio Apr. 5, 2010) (granting defendamtistion for leave to aend answer to include
after-acquired evidence defense and countenckand noting that, “[a]lthough Plaintiff does
guestion the futility of the counterclaim, that thea turns on the substire merits of whether

Defendant has stated a claim under [Ohio law]"‘dn€l better course of son would be to permit

the amendment, and allow Plaiftih challenge the sufficiency tfie claim under Rule 12(b)(6)”)
(citing Stanley v. Malone, No. 2:07-cv-0694, 2008 WL 2557254, at(&D. Ohio 2008) (“At least
where the claim is arguably sufient, it is usually a sound exercise of discretion to permit the
claim to be pleaded and to allalve merits of the claim to bested before the District Judge by

way of a motion to dismiss.”)).ees v. Thermo Electron Corp., No. 2:06-CV-984, 2008 WL
11351339, at *3 (S.D. Ohio Apr. 14, 2008) (grantinteddant leave to amend answer to contend
that plaintiff improperly “tape-recorded convati®ens with Defendant['s] [] employees without

their knowledge or consent” and holding, “[b]ased on the facts alleged by Defendants, the Court

is unable to conclude that . . . [the] affirmative defe. . . is so clearly file as to warrant denial

of leave to amend”).



V. CONCLUSION
For the foregoing reasons, Defendant’'s MofienLeave to File Amended Answer (Doc.
15) isGRANTED, and the Clerk shall file Doc. 15-1 ttee Amended Answer in this case.

IT 1S SO ORDERED.

Date: August 12, 2020 [s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITEDSTATESMAGISTRATE JUDGE




