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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
DAVID SWICKHEIMER,

on behalf of himself and all others
similarly situated, : CaseNo. 2:19-cv-3706

Plaintiff, : JUDGE GRAHAM
V. . MAGISTRATE JUDGE VASCURA

BEST COURIER, INC,, et al.,
Defendants. :

OPINION AND ORDER

Plaintiff David Swickheimer brings this action, on behalf of himself anatladirs similarly
situated, against Defendants Besu@er, Inc. and Joe Eckart undke Fair Labor Standards Act,
29 U.S.C. 8§ 201, et seq. (“FLSA”) and Ohio’s counterptatutes. This mait is presently before
the Court concerning the MotionBsmiss by Defendant Joe EckdBCF No. 8.) For the reasons
that follow, Defendant Joe Eckart’'s motiorD&NIED.

. BACKGROUND

Plaintiff's allegations are taken as true for purposes of thisomo Plaintiff is a former
delivery driver for Defendant Best Courier, I(ftBest Courier”), where he worked approximately
fifty-plus hours a week. (Compf] 16, ECF No. 1 at 4.) Plaifftialleges that Defendant Best
Courier unlawfully misclassified Rintiff and other drivers asidependent contractors, and in
doing so, Defendants Best Courier and Joe Eckatated the FLSA and Ohio’s equivalent
statutes by failing to pay them the &pgble minimum wage and qualifying overtime

compensation.ld. at  19-20.) Defendant Joe Eckart nsothes Court to dismiss Plaintiff's
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Complaint against him for failerto state a claim upon which rél@an be granted under Federal
Rule of Civil Pocedure 12(b)(6).
1. STANDARD OF REVIEW

To survive a motion to disss brought pursuant to Rule(b6), a complaint must set
forth “a claim to relief that is plausible on its fac&gll Atl. Corp. v. Twomb|y650 U.S. 544, 570
(2007). A claim will be consideretplausible on its face” whea plaintiff setsforth “factual
content that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678 (2009).

In considering whether a complaint fails tatsta claim upon which relief can be granted,
the Court must “construe the complaint in thghtimost favorable tdéhe plaintiff, accept its
allegations as true, and draw all reasonaiflerences in favor of the plaintiff.’Ohio Police &
Fire Pension Fund v. Standa& Poor’'s Fin. Servs. LLC700 F.3d 829, 835 (6th Cir.2012)
(quotingDirectv, Inc. v. Trees87 F.3d 471, 476 (6th Cir. 2007)). Nevertheless, “the tenet that
a court must accept a complaint’s allégias as true is inapplicabletioreadbare recitals of a cause
of action’s elements, supported tmere conclusory statementslfbal, 556 U.S. at 663. Thus,
while a court is to afford the plaintiff every infeiee, the pleading must still contain facts sufficient
to “provide a plausible basis for the claims ie tomplaint,” a recitation of facts intimating the
“mere possibility of misenduct” will not suffice. Flex Homes, Inc. v. Ritz—Craftorp of Mich.,
Inc., 491 Fed. App’x. 628, 632 (6th Cir. 201R)bal, 556 U.S. at 679.

1. DISCUSSION

Defendant Eckart argues thBfaintiffs Complaint fails to provide sufficient factual

allegations to support his claim that Defendackart is, individually Plaintiff’'s employer under

the FLSA.
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The FLSA broadly defines “employer” to “includeny person acting dio#ly or indirectly
in the interest of an employer in relation toeanployee,” 29 U.S.C. 803(d). The Sixth Circuit
recognizes that the FLSA contemplates thatdfe than one employer can be simultaneously
responsible for FLSA obligations.'Fegley v. Higgins 19 F.3d 1126, 1131 (6th Cir. 1994)
(quotingDole v. Elliott Travel & Tours, Inc942 F.2d 962, 965 (6th Cir. 1991)).

The test used to determine whether a person is an “employer” responsible for FLSA
obligations is one ofeconomic reality.” United States Dep’t dfabor v. Cole Enters62 F.3d
775, 778 (6th Cir. 1995) (citingegley,19 F.3d at 1131). “The overwhalng weight of authority
is that a corporate officer witbperational control of a corpoiah’s covered enterprise is an
employer along with the corporan, jointly and severally liable under the FLSA for unpaid
wages.” Elliott Travel, 942 F.2d at 962 (quotingonovan v. Agnewr12 F.2d 1509, 1511 (1st
Cir. 1983)). Specifically, “[o]newho is the chief executive fader of a corporation, has a
significant ownership interest in itontrols significanfunctions of the busiess, and determines
salaries and makes hiring deoiss has operational control and lifies as an ‘employer’ for the
purposes of FLSA."Cole Enters.62 F.3d at 778&ee Elliott Travel942 F.2d at 965 (finding that
“corporate officers with a signdant ownership interest who hagerational control of significant
aspects of the corporation’sydto day functions, includingompensation of employees” were
employers under the FLSA).

Here, Plaintiffs Complaint alleges that Detlant Eckart is the President and CEO of
Defendant Best Courier and “hagerational control ovesignificant aspectsf Best Courier’s
day-to-day functions, includinthe compensation of employeeéCompl. 1 7, 12.) Plaintiff
further alleges that each of the Defendants viergloyers of Plaintiff’and “exercised the power

to hire or fire drivers; supeised and controlled the driversiork schedules or conditions of
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employment; determined drivers’ rates and methods of payment; and maintained or were required
to maintain records, including employment recordsl” 4t § 15.)

Defendant Eckhart argues that Plaintiff fadspecify how he hagperational control over
Defendant Best Courier. Defendant EckartHartcontends that by ndistinguishing between
the two Defendants, Plaintiff's pleading is dediai in providing factual allegations to support
Defendant Eckart’s individual liality. The Court disagrees.

Here, Plaintiff alleges that Bendant Eckart is the Presideand CEO of Defendant Best
Courier, had operational contrmver employees’ compensation, had #uthority to hire and fire,
supervised and controlled employee work skhes, and determinethtes and methods of
payment to drivers. These facts are consistéhtthose discussed the numerous Sixth Circuit
cases cited within this opinion, éGmourts within this circuit hae time and again found similar
facts sufficient to estkdish employer liability fo purposes of the FLSA.Bey .
WalkerHealthCarelT, LLCNo. 2:16-cv-1167, 2018 U.S. DistEXIS 72819, at *17 (S.D. Ohio
May 1, 2018) (collecting cases).

Construing the complaint in the light mofvorable to Plaintiff and accepting its
allegations as true, the Court finds that Plaitité#$ adequately plead tHagfendant Eckart is an
“employer” for purposesf FLSA liability.

IV. CONCLUSION

For the foregoing reasons, Defendant Joe Eskanotion to dismiss (ECF No. 8) is
DENIED.

IT 1SSO ORDERED.

& James L. Graham

AMESL. GRAHAM
Lhited States District Judge

DATE: September 11, 2020



