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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

KYLE KANTNER,
Plaintiff, : Case No. 2:18+4250
-VS- Judge Sarah D. Morrison
Magistrate JudgKimberly A. Jolson
TRAVELERS CASUALTY AND
SURETY CO. OF AMERICA

Defendant

OPINION AND ORDER

This matter is before the Court on cross-motions for summary judgment fiRlibyiff
Kyle KantnerandDefendanfTravelers Casualty and Surety Company of America. (ECF Nos.
14, 15) For the reasons that follow, the CoDEENIES Plaintiff's Motion andGRANTS
Defendant’sViotion.

l. BACKGROUND

The facts in this case are relatively undisputed.

On August 1, 2015, Defendahtavelers Casualty and Suré@pmpany of America
(“Travelers”)issuednsurancePolicy No. 069LB-10565137@ereafter refeed to as the
“Policy” to non-partyAir Waves, Inc, for the period of August 1, 2015 to August 1, 2QFPT.
Ex. 1, 10, ECF No. 12-) The Policy provided coverage, “subject to its terms, conditions,
limitations and exclusions, for Claims first made dgrithe Policy Period against the Insureds
for Wrongful Acts.” (Def. Ex. C, 1, ECF No. 131) Plaintiff Kyle Kanter (an employeepfficer,
and shareholder of Air Waves during the Policy peraa) Air Waves were both named as

Insureds under the Policy. (PI. Ex. 1, K&ntner Decl., 14, 5, ECF No. 15-1.)

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohsdce/2:2019cv04250/231331/
https://docs.justia.com/cases/federal/district-courts/ohio/ohsdce/2:2019cv04250/231331/29/
https://dockets.justia.com/

Case: 2:19-cv-04250-SDM-KAJ Doc #: 29 Filed: 08/06/20 Page: 2 of 11 PAGEID #: 569

A. L eaventon L awsuit

On May 16, 2017, Michael Leaventon (former Chief Operating Officer, Secretary, Board
Member, and 37.5% owner of Air Waves) filed a lawsuit in the Franklin County Court of
Common PlegCaseNo. 17V-004495, alleging one count of breach of contract against
Wavesg and one count of indemnificati@gainstMr. Kantner andAir Waves (Def. Ex. A, ECF
No. 14-1; Def. Ex. B, ECF No. 14-2.)

According to Mr Leawenton’s complaint, an interested party contacted Air Waves in
2015 about purchasing the business for $17 million. (Def. Ex. A) At 8he time Mr. Kantner,
David Kaiser (25% shareholder of Air Waves), and Mr. Leaventon were discussingldepos
buyout of Mr. Leaventon’s sharesd (11 7, 9.) After keeping Mr. Leaventon in the dark during
the negotidonsfor the sale of Air WavesdJir. Kantner e-mailed Mr. Leaventon in January 2016
to tell him thesale had fallen through and that Mr. Leaventon “needed to provide his number for
a buyout of his shares.Id. 1110-11) Mr. Kantnertold Mr. Leaventon he believed Mr.
Leaventon’s shares were wort8 fillion but would only pay $2 millionld. 1 12.) When Mr.
Leaventon called the potential buyer to ask about the deal falling through, the potential buyer
referred him to Mr. Kantner, who told Mr. Leaventiratif he did not take the buyout debdy.
Kantnerwould fire him and never sell the comparig. { 13.)

On February 12, 2016, Mr. Leaventon, Mr. Kanreerd Mr. Kaiser executed a
redemption agreement, under which Air Waves bought Mr. Leaventon’s shdr&sl4.) Under
theredemption greementAir Waves represented that it had not withheld information relating to

the potential sale of the company or its assets from Mr. Leaveidofi.15.) However,

! The Leaventom.awsuit refers t&\ir Waves as KDAE, Inc.,” which is what Air Waves
changed its name to in November 2016. (Def. Ex. B, ECF No. #eRthe purpose of this
Opinion, the Court will refer to both entities interchangeably as “Air Waves.”
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according to Mr. Leaventon, Air Waves did withhold information relating to the poterigaifsa

the company; the deal with the potential buyer never fell through but instead Mr. Kantner and
Air Waves concealed material information from Mr. Leaventon about theosaléuce him to

sell his shares at a depressed prick f(16.) Ultimately, Air Waves sold its assets for over $17
million. (Id. § 18.) Had Mr. Leaventobeen a shareholderthietime of closing, he would have
received muctmore money than he received for his stock under the redempgtieenaeh (Id. |

19.) Had he known about the potential sale before execution of the agreement, he would either
“not have agreed to sell his shares or would have required a much higher fice2Q.)

Count one othe Leaventon Lawsugoughimonetary damages from Air Was/éor
breaching the redemption agreement by withholding information concerning a potential sale of
thecompany. Id. 11 22-25.) The second count, the indemnification claim, sought to enforce
section 6.2 of theedemptioragreement, requiring Air Waves and Mr. Kantner to reimburse Mr.
Leaventon for all reasonable attorney fees and costs arising out of Air Waasi bfeéhe
redemption greement(ld. 1 2729.)

B. Relevant Policy Language

Several days afteéhe filing of the Leaventon Lawsuit, Mr. Kantneontacted Travelers
and requested that it defehioin against Mr. Leaventon’s indemnification claim pursuant to the
“Private Company Directors and Officers Liability” sectigrereafter referred to as “D&O
Coverage”) of the Policy. (Kantner Decl., f.1Wnder the PolicyTravelershas the right and
duty to defend anylaim covered by &ability coveragesuch as the D&O Coverage. (PI. Ex. 1.)
The D&O Coverage provides thatavelerswill pay on behalf of:

A. the Insured Persons, Loss for Wrongful Acts, except for Loss which the

Insured Organized pays to or on behalf of the Insured Persons as
indemnification;
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B. the Insured Organization, Loss for Wrongful Acts which the Btsur
Organization pays to or on behalf of the Insured Persons as indemnification; and

C. the Insured Organization, Loss for Wrongful Acts,

resulting from any Claim first made during the Policy Period].]
(Id. at 48.)Under the Policya “Claim” includes “a civil proceeding commenced by service of a
complaint or similar pleading(ld.) A “Wrongful Act” is defined in part as “any actual or
alleged act, error, omission, misstatement, misleading statement or brelath @f neglect by,
or any matter asserted against, an Insured Person in his or her capacity asdsatb0()
“Loss” includes “Defense Expenses and money which an Insured is legally obligated tapay as
result of a Claim.”Id. at 49.) There is no dispute that Mr. Kantner is an “Insured Person” and
Air Waves is an “Insured Organization” under the Polity.) (

Acknowledging that “th¢Leaventon]Complaint appears to constitute a Claim for a
Wrongful Act as defined by the PolicyTravelersneverthelessefused to defend MKantnerin
the Leaventon awsuit citing two exclusions in the Policy. (Def. Ex. C) 3

The first cited exclusion falls under Section 1V.A.9 of the Policy and precludesage
as follows:

9. The Company will not be liable for Loss for any Claim by or on behalf of, or
in the name or right of, any Insufdd

(PIl. Ex. 1, 52.) According tdravelers because the action was brought by Mr. Leaventon, who
was an officer and board member of Air Waves until February 2016, he constitutssiial |
under the Policy and the ko does not afford coverage for any Claim broughabynsured
unless one of the exceptions to the exclusigplies which it does not. (Def. Ex. C, 4Vr.

Kantnercontends that the exception described in subsection (b) appliesrptdxe from the
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exclusion?
The second exclusion cited Byavelersfalls under Section IV.A.13 of the Policy and
precludes coverage as follows:

13. The Company will not be liabli®r Loss for any Claim, with respect to
Insuring Agreement C. only:

*kk

e. for any liability of the Insured Organization under any express contract or
agreement. For purposes of this exclusion, an express contract or agreement is
an actuabhgreement among the contracting parties, the terms of which arg openl
stated in distinct or eXjpit language, either orally or in writingat the time of
its making.
(Id. at53.) Insuring Agreement C refersToavelers’'s agreemet pay on behalf of &k Waves
for “Loss forwrongful Acts” (Id. at 48.) According tdravelers the Leaventohawsuitasserts
a claim againstDefendantsfor breach of contract and this exclusion provides that the Policy
“will not respond to a claim against the Insured Organization under any expresstammtrac
agreement.” (Def. Ex. C., 5Tyavelersnow clarifiesthat this exclusion only applies to preclude
coverage to Air Waves for theeach of contract claim, not the indemnification claim against
Mr. Kantner. (Def. Respae,3—4, ECF No. 20.)
The Leaventoihawsuit was settled on March 11, 2019. (Kantner Decl., fTx8yelers
did not participate in settlement discussioic. { 18.)
C. Procedural History
OnAugust 29, 2019, Mr. Kantnéted an amendedomplaint in theDelawareCounty

Court of Common Pleas alleging claims for (1) declaratory judgn{@ytreach of contractind

(3) bad faith (ECF N 1-1, 5) On September 24, 201%ravelerssemoved the case to this

2 Subsection (b) is discusskdra.



Case: 2:19-cv-04250-SDM-KAJ Doc #: 29 Filed: 08/06/20 Page: 6 of 11 PAGEID #: 573

Court pursuant to 28 U.S.C. §8 1332, 144ECF No.1.) Travelersfiled an Answer orOctober
1, 2019. (ECF No. 6.)

OnMay 15, 2020the parties filed crossiotions for summary judgment. (ECF Nos. 14,
15) Both sides filed their respective responses on June 15 (ECF Nos. 20, 21), and reply briefs on
July 6 (ECF Nos. 26, 27The crosamotions areow ripe for review.
1. STANDARD OF REVIEW

Summary judgment is appropriate when “there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The
movant has the burden of “identifying those parts of the record that dememstrabsence of
any genuine issue of material fadfoldowan v. City of Warrerb78 F.3d 351, 374 (6th Cir.
2009);Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986). The burden then shifts to the

nonmoving party to “set forth specific facts showihgtthere is a genuine issue for trial.”
Anderson v. Liberty Lobby, Inet77 U.S. 242, 250 (1986) (quoting Fed. R. Civ. P. 56). The non-
moving party “may not rest upon its mere allegations or denials of the adverse partjilsgsiea
but rather must sébrth specific facts showing that there is a genuine issue for tMaldowan
578 F.3d at 374.

When evaluating a motion for summary judgment, the evidence must be viewed in the
light most favorable to the non-moving pardickes v. S.H. Kress & C@&98 U.S. 144, 157
(1970). A genuine issue exists if the nonmoving party can present “significant probative

evidence” to show that “there is [more than] some metaphysical doubt as tatdr@hfacts.”

Moore v. Philip Morris Cos.8 F.3d 335, 339—-40 (6th Cir. 1993). In other words, “the evidence

3 Travelersis a Minnesota corporation with its principal place of business in Connecticut.
(Amend Compl., 1 1, ECF No. 4; PI. Ex. 1, ECF No. 15-2.) Mr. Kantner is an Ohio resident.
(Amend Compl., 1 2.)
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is such that a reasonable jury could return a verdict for the nonmoving partiefson477
U.S. at 248see alsdMatsushita Elec. Indus. Co. v. Zenith Radio Cof5 U.S. 574, 587
(1986) (concluding that summary judgment is appropriate when the evidence could not lead the
trier of fact to find for the non-moving party).
1. ANALYSIS

Both parties agree thtte only issue before the Court on the cross-motions for summary
judgment is whethéeFravelershad a duty to defend Mr. Kantner in the Leaventon Lawsuit. The
Court finds thatis a matter of lawt did not.Nat’l Union Fire Ins. Co. of Pittsburgh, PA v.
Paterson417 F. Supp. 3d 888, 893 (N.D. Ohio 2019) (“[ljnterpretation of an insurance contract
involves a question of law to be decided by a jud@etérnal quotations omittel)

Under Ohio law!, insurance contracts are construed like any other written corScantt.
v. Allstate IndemCo., 417 F. Supp. 2d 929, 932 (N.D. Ohio 2006). “An insugascuntract will
only require interpretation if the applicable language is ambiguous—that is, open tdhamore t
one interpretation.ld. When there is determined to be ambiguous language within an insurance
contract such language must be “construed strictly against the insurer and liberally in favor of
the insured.’Id. However, “liberal construction cannot be used to create an ambiguity where one
does not exist.Id. “If the terms of a policy are clear and unambiguous, a court must enforce the
contract asvritten, giving words used in the contract their plain and ordinary mearndgt
933. It follows then, “where an exclusionary clause in an insurance contract is unampiguous
Ohio law requires that the plain language of the clause be given eftect.”

Mr. Kantner argues that under the D&O Coverage, the Policy provides tashan

4*“When an insurance contract predicated upon diversity jurisdiction is before [the]
Court, the substantive law of the forum state, the state in which the lawsuitegdamfist be
applied.”Paterson 417 F. Supp. 3d at 893.
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Insured Person who sustaineasd from aclaim asserted against him in the Leavertawsuit
and the Policy obligate@iravelersto defenchim and pay for his losS.ravelersargues that
Section IV.A.9 of the Policy precluded coverajéVir. Leaventon’s indemnification clainMr.
Kantnerresponds that exception (b) to thitedexclusionoperatego bring him back within the
Policy’s coverageSection IV.A.9.b of the Policy provides:

9. The Company will not be liable for Loss for any Cldiynor on behalf of, or

in the name or right of, anysured;provided that this exclusion will not apply
to:

*k%k

b. any Claim in the form of a crossclaim, third party claim or other claim for
contribution or indemnity by an Insured Person and which is part of or results
directly from a Claim which is not otherwise excluded by the terms of this
Liability Coverage].]

To begin, there is no dispute that Air Wavds, Kantner and Mr. Leaventon were all
Insureds under the Policy during the relevant pefioavelersalsodoes not dispute that but for
Section IV.A.9,it would have a duty to defend Mr. Kantner in the Leavehswasuit (SeeDef.
Ex. C, 3.) Further, the term “Claim” as used throughout Section IV.A.9 undoubtedly means in
part? “a civil proceeding commenced by service of a complaint or similar pleading.”xPL, E
48.) With that in mind, the Court agrees wiitle partieghat Section IV.A.9.b is not ambiguous.

A plain reading othe Section 1V.A.9 exclusion provides thatavelerss not liable
under the Policy for any loss resulting from Mr. Leavento#/$uit because he sn Insured,
unless one of the sokelineated exceptions applidhe only reasonable interpretation of

exception (b) is the one argued foravelers

Exception (b) provides thdtravelerswill cover claims for indemnity by Insureds, like

® There are seven other definit®af “Claim” included in the D&O Coverage of the
Policy that neither side cites as applicable to the issue before the (RIuEX. 1, 48—49.)

8
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Mr. Leaventon, isuch indemnity claim is “part of or results directly from a Claim which is not
otherwise excluded by the terms of this Liability Coverage.” (PIl. Ex. 1, 5Ripdemnity claim
by an Insured is covered if it stems frorfcevil proceeding commenced by service of a
complaint”that is covered by the Polichere,theindemnification claim stems froivr.
Leaventon’dbreach of contraatlaim against Air Waves thesame civil proceeding.e.,

Franklin County Case No. 1ZV-004495 GeeDef. Ex. A, 11 Z-29 (citing section 6.2 of the
redemption agreement as entitling Mr. Leaventon to reimbursem&t. i§antnerfor his
attorney fees and expenses arising out of Aavéé breach of the redemption agreemenit)r)
Kantnerdoes not dispute (nor could he reasonably) that Mr. Leaventon’s breach of contract
claim against Air Waves recluded from coverage undgectionlV.A.13 of the Policy. Thus,
Mr. Leaventon’s indemfication claimis not covered by exception (b).

Mr. Kantnerargueshat exception (b) should be read to mean that as long as the
indemnity claim is part of a “civil proceeding,” the indemnity cldimpart of or results directly
from aClaim which is not otherwise excluded by the terms of the Liability Coverage.” (PI. Ex. 1,
52;seePl. Reply, 5, ECF No. 27NIr. Kantnercontends thiabecausehe definition of “Claim”
in the Policy does not include “causeaation” whether or not the breach of contract claim is
covered under the Policy should have no effect on whether the indemnity claim is cotesed.
argument ignores that a “civil proceeding” is by its natuoellection of theauses of action
contained in the complaint, atitatindemnity claims by their naturare derivativeSee, e.g.,
Stengel v. Columbus00 N.E.2d 248, 251 (Ohio Ct. App.th@ist. 1991) (explaining that the
right of indemnity is collateral to the underlying claim which gives rise to the rigbtause the
breach of contract claim is not covered by the Policy, the only cause of actionMeft in

Leaventors complaint or “civil proceeding” is the indemnity claim. Thus, Mr. Kaniaer
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essentially arguing that the Court should fihdt the indemnity claim is covered because it is
“part of or results directly” from itseliThis interpretation of Section IV.A.9.b is illogical and
certainly cannot be what the parties inten@sEWestfield Ins. Co. \Galatis, 797 N.E.2d 1256,
1261 (Ohio 2003jCourts “examinel[] the insurance contract as a whole and presume that the
intent of the parties is reflected in the language used in the gplicy.

Moreover,interpreing exception (basMr. Kantnerrequestsvould render the second
clause of subsection (b) superfluousat is, all indemnity claimbrought by Insureds would be
blanketlycovered, regardless of whether they“aaat of or result[] directly from a Claim which
is not otherwise excluded by the terms of this Liability Coverage,” because they wddd al
claims presented in a civil proceedir@@purts must “generally seek to avoid interpreting
contracts to contain superfluous wordShanesville Invests. LLC v. Eclipse Resources,|;36B
F. Supp. 3d 665, 675 (S.D. Ohio 2018).

The Courtalso declinedr. Kantnefs invitation to alternatively find ambiguity in
Section IV.A.9andcontort the language of the Policy to benefit Hignat 670(“[AJmbiguity
exists only when a provision at issgesusceptible to more than one reasonable interpretation.”
(internal quotations omitted)iere,Mr. Leaventon’s indemnification claim agaiidt. Kantner
was “clearly andndisputably outside of the ctracted policy coverageCincinnati Ins. Co. v.
Robert W. Setterlin & Son2007 WL 2800383, at *3 (Ohio Ct. App. 10th Dist. 2007).

Accordingly, the Court finds thdtravelersdid not have a duty to defend Mr. Kantner.
Because there is no duty to defeall three causes of actiomthe AmendedComplaintfail as a
matter of law.

V. CONCLUSION

For the foregoing reasons, the CdDENI ES Plaintiff's Partial Motion for Summary
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Judgment (ECF No. }3mndGRANTS Defendant’sViotion for Summary Judgment (ECF No.
14). Judgment is granted in favor ©favelerson all three counts of the Amended Complaint.
The Clerk iSDIRECTED to TERMINATE this case from the docket records of the United
States District Court for the Southern District of Ohio, Basavision.
IT 1SSO ORDERED.
/sl Sarah D. Morrison

SARAH D. MORRISON
UNITED STATES DISTRICT JUDGE
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