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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

TROY FOSTER,
Plaintiff,
V. Civil Action 2:19-cv-4453
Chief Judge Algenon L. Marbley
M agistrate Judge Jolson

HEALTH RECOVERY SERVICES, INC.,
Defendant.

OPINION AND ORDER

This matter is before the Court on Defendanhopposed Motion for Leave to File Exhibit
Under Seal. (Doc. 24). For the reasons that follow, Defendant’'s MotidBN8 ED without
prejudicetorefiling. Plaintiff isORDERED to submit a narrowly tasked Motion for Leave to
File under Seal within terlQ) days of the date dfis Opinion and Order.

. BACKGROUND

Plaintiff Troy Foster, on bealf of a purported class, hasought suit against Defendant
Health Recovery Services, Inc. (“Health Beery”), an alcohol andirug addiction services
provider, for numerous clainedlegedly arising from Defendant’s early 2019 data brea&kge (
generally Doc. 6). Defendant filedstAnswer on October 21, 2020,d@ 25), and seeks to file a
supporting exhibit under seal (Doc. 24). Tew® it could conduct a comprehensive inquiry
pursuant to the Sixth Circuit’'s standard foals®y documents, the Cduordered Defendant to
submit the record to the Undersigned’s chambersnfeamera review. (Doc. 26). Defendant
promptly did so, and upom camera review, the Court concludeélsat Defendant should not be

granted leave tdlé under seal.
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1. STANDARD

A district court may enter protective order dunig discovery on a meshowing of “good
cause.” Fed. R. Civ. P. 26(c)(1). “[V]ery diffeteconsiderations applyvhen a party seeks to
seal documents “[a]t the adjudication stage,” wiipplies “when the partiggace material in the
court record.” Shane Grp., Inc. v. Blue Cross Blue Shield of Mich., 825 F.3d 299, 305 (6th Cir.
2016) (quotation omitted). “Unlike information nedy exchanged between the parties, ‘[tlhe
public has a strong interest in obtaining th&oimation contained in the court record.d.
(quotingBrown & Williamson Tobacco Corp. v. F.T.C., 710 F.2d 1165, 1180 (6th Cir. 1983)). For

this reason, the moving party owns a “heavy”daur of overcoming a “‘strong presumption in
favor of openness’ as to court recordsshane Grp., Inc., 825 F.3d at 305 (quotinBrown &
Williamson, 710 F.2d at 1179). “[T]he sei#gelf must be narrowly tlred to servehat reason,”
which requires the moving party tanalyze in detail, documelty document, the propriety of
secrecy, providing reasons and legal citatiorhane Grp., Inc., 825 F.3d at 305-06 (quotation
marks and citation omitted). Similg, the court “that chooses to seal court records must set forth
specific findings and conclusionghich justify nondisclosure.ld. at 306 (quotation marks and
citation omitted).

1. DISCUSSION

In his Complaint, Plaintiff seeks damaggemming from Defendant2019 data breach.
(Seegenerally Doc. 6). Relevant here,dMtiff alleges that Defendaftonducts an iitial patient
intake[] for new patients, includinBlaintiff, which includes qustions about substance abuse,

mental health, andIV status.” (d., 1 27). According telaintiff, “[t{]he breach involved the most

sensitive health information rééal to their patients’ mental health history, substance abuse



Case: 2:19-cv-04453-ALM-KAJ Doc #: 27 Filed: 11/03/20 Page: 3 of 4 PAGEID #: 241

history, Sexually Transmittddfection (STI) history, and Hunmammunodeficiency Virus (HIV)
history.” (d., 1 28).

Plaintiff further alleges thaftlhe mental health, substae abuse, STI, and HIV history
combined with other personal information unding social security nubers results in an
unusually dangerous and damaging combinatiodisiflosed personal and health information.”
(Id., T 29). “As a result of this disclosure of thest highly sensitive health information, Plaintiff
and similarly situated patients fidefendant] have experiencadeparable harm and damages of
a pecuniary and non-pecuniary nature, includimg severe emotional distress resulting from
having their most sensitive hdainformation exposed.”ld., T 30).

In its Answer, Defendant attaches as Exhiblthe information ctlected from Plaintiff
during the intake” and notes that Plaintiff providedly [that] information” to it, which it then
maintained for its files(Doc. 25, | 27). Defendant seeks k&vfile that &hibit under seal. See
generally Doc. 24). It notes that “Alaiff has taken thgosition that informton provided to [it]
during intake is confidential,”cs “in an abundance of caution, [itjoves for an order permitting”
it to file the recod under seal.ld. at 2). At the samime, however, it notes that “the information
provided in such intake records is central Raintiff's claims[;] [ijndeed, Plaintiff's four
remaining claims allege that][purportedly disclosed suchfarmation to third parties.” 1¢.).

Given the importance of this informatioDefendant has not més burden to justify
sealing it from the public record. Because theord contains Plainfis personal information,
Plaintiff is DIRECTED to file a narrowly tailored motion to alewithin ten (10) days of the date
of this Opinion and Order. Ptaiff must explain, on a line-by-lineasis, why the record must be
sealed rather than redactefiee Shane Grp., Inc., 825 F.3d at 305. The Court will, of course,

permit the parties to redact Plaffis personally identifying information, for example, his social
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security number. But considering the allegationshis case, Plaintiff must satisfy his heavy
burden of overcoming the strong presumptiofavor of opennesas to court recordsSeeid. In
doing so, he must specifically gmale with the public’'s “strong terest in viewing the evidence”
upon which this Court could potential‘base [its] decision[,] eveiif that evidence could be
deemed privileged or protected.d.

V. CONCLUSION

For the foregoing reasons, feadant’s Motion (Doc. 24) iIBENIED without pre udice
to refiling. Plaintiff isSORDERED to submit a narrowly tailorellotion for Leaw to File under
Seal within ten (10) days of thiate of this Opinion and Order.

IT IS SO ORDERED.
Date: November 3, 2020 /s/ Kimberly A. Jolson

KIMBERLY A. JOLSON
UNITEDSTATESMAGISTRATE JUDGE




