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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

DONALD J. LAUGHLIN AND
MATTHEW C. LAUGHLIN ASCO-
TRUSTEESOF THE DONALD J.
LAUGHLIN GAMING TRUST D/B/A
RIVERSIDE RESORT & CASINO,

Plaintiffs, Case No. 2:19-cv-5549

CHIEF JUDGE ALGENON L. MARBLEY
V. Magistrate Judge Deavers

NATIONWIDE LIFE INSURANCE
COMPANY, et al.,

Defendants.

OPINION AND ORDER

This matter is before th@ourt upon the Plaintiffs’ Motiofor Partial Summary Judgment
on Count |—Plaintiffs’ breach of contract claifECF No. 13). Defendants have responded in
opposition (ECF No. 15) and Plaintiffs have replied (ECF No. 16). This matter is ripe for review.
For the following reason®laintiffs’ Motion for Parial Summary Judgment GRANTED.

l. BACKGROUND

This case arises from a Stop Loss Insurana&r@ct (the “Stop Les Contract”) entered
into between Plaintiffs Donald J. Laughlin avidtthew C. Laughlin as Co-Trustees of the Donald
J. Laughlin Gaming Trust d/b/a/ Riverside seg & Casino (“Riverside”) and Defendant

Nationwide Life Insurance Company (“Nationwidé”)Riverside created an employee welfare

! Nationwide is an Ohio corporation engagethia business of proviily health insurance.
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benefit plan titled the Riverside Resort & Casino Emypée Benefit Plan — Option 1 (the “Plan”)
for its employees and eligible dependents. (BOF13-1, Laughlin Decl. at § 6; ECF No. 13-3,
Plan Document). The Plan is self-funded, meaning that benefits yabl@drom Riverside’s
assets and/or contributions from covered emggy (ECF No. 13-1, Laughlin Decl. at ] 8-9).
In January 2018, Riverside purchased an excsssance policy from Nainwide to cover losses
incurred in connection with tge, unmanageable, or catastr@apbmployee health care claims
under its self-funded plan.ld{ at § 10; ECF No. 13-2). The gad entered into a contract that
defined the terms of the Stop Loss Insurance Conthe “Contract” of'Stop Loss Contract”).
The deductible for any one person untfe Stop Loss Contract is $200,00d) (

Riverside appointed a thigglarty administratortHPHG, LLC d/b/a Caprock HealthPlans
(“Caprock”), to administer the Plan. (EQWo. 13-3). Nationwid appointed RMTS, LLC
(“RMTS") as its managing generahderwriting agent. (ECF No. 15-1, kyn Decl. { 5).

The Stop Loss Contract reads as follows:

Nationwide Life Insurance CompanyQbmpany”) agrees to reimburse the

Policyholder as outlined under the provisiafishis Stop Loss Insurance Contract
(“Contract” or “Sbp Loss Contract”).

* * *

The Policyholder is entitled to the reimbament determined in the Contract and
the Schedule of Stop Loss if the Policyhaoldeeligible forinsurance under the
provisions of this Contract. Reimbursemensubject to théerms and conditions
of this Contract.

(ECF No. 13-2). The Stop Loss Contract includes the following:

ENTIRE CONTRACT: The entire Contract between the Company and the
Policyholder will consist of this Cor#ct, the Appliction (including the

disclosure statement), Stop Loss Propaggbroved amendments and riders, and
the Plan which is on file with the Ggpany on the Contract Effective Date.

2 “Employee welfare benefit plan” is defined untleer Employee Retirement Income Security Act of 1974
(“ERISA”), 29 U.S.C. § 100%t seq
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(Id. at p. 7) (emphasigdded). Therefore, the entirety of tR&an forms a pamf the Stop Loss
Contract, as if fullyrewritten therein. I¢.).

The terms of the Plan expressly grant difonary authority toPlan Fiduciaries
(i.e. Riverside) to interpret the terms thereiithwhe express purpose pfoviding benefits to
employees and their beneficiaries:

Fiduciary Responsibility, Authority and Discretion

Fiduciaries will discharge theduties under the Plan solaly the interest of the

Employees and their beneifiries and for the exasive purpose of providing

benefits to Employees and their bkdaries and defraying the reasonable

expenses of administering the Plan.

TheFiduciarieswill administer the Plan and have the authority to exercisethe

power sand discretion conferred on them by the Plan and will have such other

power s and authorities necessary of proper for the administration of the Plan

as may be determined from time to time by the Plan Sponsor.

In carrying out their rgmnsibilities under the Plan, Fiduciaries will have

discretionary authority to interpret the terms of the Plan and Plan Document, even

if the terms are found to be ambiguoasid to determine eligibility for and

entittement to Plan benefits in acdance with the terms of the PlanAny

interpretation or determination made pursuant to such discretionary

authority will be given full force and effect, unless it can be shown that the

inter pretation or determination was ar bitrary and capricious.

(Id. at p. 71) (emphasis added).

Michael Leffler, an employee at Riversideas a covered Employee under the terms and
conditions of the Plan. (ECF No. 13-1, Laughlin Decl. at § 12). Michael Leffler's spouse, Ruth
Ann Gefre, was a covered Dependent under the Planat(f 13). Ms. Gefre suffered a Berry
aneurysm, thereby requiring apgimately ten months of medidaeatment. From December 10,
2017 until Ms. Gefre’s death in JuR018, the Plan paid total mediexpenses for Ms. Gefre in

excess of $1,476,012.32(ld. at § 14). The determination pay Ms. Gefre’snedical expenses

3 Riverside has obtained a signed HIPAA AuthorizatmDisclose Health Information, thereby permitting
the use and disclosure of medical informatioth public domain for purposes of this litigation.
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pursuant to the terms of the Plan was madthbyPlan’s third-partadministrator, HPHG, LLC
d/b/a Caprock HealthPlans (“Caprock”)d.(at § 15).

Riverside filed several claims for reimbumsent with Nationwide under the Stop Loss
Contract totaling $1,476,012.32 (tt@efre Claim”). (d. at  16). After subtracting the $200,000
specific deductible, Riverside is s&&k$1,276,012.32 under the Stop Loss Contrddt.af | 17).

In a letter dated April 22019, Defendant RMTS, LLC, on béhaf Nationwide, denied
Plaintiff's claims for rambursement, excepting on§125,451.32 from its denial.ld( at § 18;
Letter from RMTS, attached as EkktiD). However, that amouxlid not exceed the deductible,
therefore, no amount was paid to Riversidd. gt 1 20). In th claim denial, Defendants reviewed
and reversed the benefits determination, aligdia significant deviatin from the standard of
care.” (ECF No 13-4, Ex. D). Riverside appeddadendants’ refusal to mor the stop loss claim;
however, Defendants upheld thedverse determination onetlsame grounds. (ECF No. 13-1,
Laughlin Decl. at § 19).

On December 20, 2019, Plaintiffs initiatdus case against Defendants alleging four
claims arising from the denial ®&iverside’s claims for reimburseent: 1) Breach of the Stop
Loss Contract; 2) Bad Faith; 3) Contractual &1 of the Implied Covenant of Good Faith and
Fair Dealing; 4) Tortious Breach of the Imgi€Covenant of Good Ka and Fair Dealing;
5) Violation of NRS 686A.020 anB6A.310. (ECF No. 1, Compl.). &itiffs have filed a Motion
for Partial Summary Judgment asGount | of the Complaint—breadt the Stop Loss Contract.

. SUMMARY JUDGMENT STANDARD

Plaintiffs move for partial samary judgment pursuatt Rule 56 of the Federal Rules of
Civil Procedure. Summary judgment is appropriate when “tisene genuine dispute as to any
material fact and the movant is entitled to jodont as a matter of lav.Fed. R. Civ. P. 56(a);

Berryman v. SuperValu Holdings, In669 F.3d 714, 716-17 (6th Cir.2Z). The Court’s purpose
4
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in considering a summary judgment motion is‘ih@tweigh the evidence and determine the truth
of the matter” but to “determine whethtbiere is a genuine issue for trialAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 249 (1986). A genuine issuetriat exists if the Court finds a jury
could return a verdict, based tufficient evidence,” in favor of the nonmoving party; evidence
that is “merely colorale” or “not significantly probative,” however, i:iot enough to defeat
summary judgmentld. at 249-50.

The party seeking summary judgment shoulders the initraleouof presenting the court
with law and argument in support of its motion a#l we identifying the releant portions of “the
pleadings, depositions, answers itberrogatories, and admissions on file, together with the
affidavits, if any,” which it believe demonstrate the absence of a gemissue of material fact.”
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986) (quoting F&.Civ. P. 56). If this initial
burden is satisfied, the burden themifts to the nonmonwig party to set forth specific facts showing
that there is a genuine issue for trildeeFed. R. Civ. P. 56(ekee also Cox v. Ky. Dep'’t of
Transp, 53 F.3d 146, 150 (6th Cit995) (after burden shifts, noowant must “produce evidence
that results in a conflict of materitlct to be resolved by a jury”).

In considering the factual allegations aeddence presented in a motion for summary
judgment, the Court “views fagal evidence in the light mo&tvorable to the non-moving party
and draws all reasonable inferesdn that party’s favor.Barrett v. Whirlpool Corp.556 F.3d
502, 511 (6th Cir. 2009). But self-serving affidalsne are not enough to ctean issue of fact
sufficient to survive summary judgmeniohnson v. Washington Cty. Career C882 F. Supp.
2d 779, 788 (S.D. Ohio 2013) (Marbley, J.). “Therenexistence of a scintilla of evidence to

support [the non-moving party’s] position will liesufficient; there mudbe evidence on which
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the jury could reasonably findfehe [non-moving party].”"Copeland v. Machulijs57 F.3d 476,
479 (6th Cir. 1995)see alscAnderson477 U.S. at 251.

1. LAW AND ANALYSIS

Plaintiffs Donald J. Laughlin and Matthew Caughlin, as Co-Trustees the Donald J.
Laughlin Gaming Trust d/b/a Riverside Resort &fDa (hereinafter “Plaintiffs” or “Riverside”)
move for partial summangudgment on their clan for breach of contraciRiverside asserts that it
has complete discretion to apprdwenefits under the Plan and Nationwide has failed to pay the
claims under the Stop Loss Contradtlationwide counters that fitas the contractual right to
review Riverside’s determinations and dermgimbursement if Nationwide determines the
payments do not comply withéhlierms of the Plan.

A. Breach of contract

Plaintiffs allege that Defendants have bresatthe Stop Loss Contract by failing to pay
their claims and therefore sepértial summary judgment on thisach. Defendants assert that
the claims were properly denibdsed on their interpretation oktbenefits under the Plan. The
disposition of Count | is based on the constarciof the terms of an insurance contract, and a
determination of the rightand obligations thereundtr.

The parties’ agreement is defined by the teainthe Stop Loss Contract, which is governed
by Nevada law. Under Nevada law, “the constructiofi an insurance policy raises solely a

guestion of law.”Nationwide Mut. Ins. Co. v. Moy&08 Nev. 578, 582, 837 P.2d 426, 428 (Nev.

4 Nationwide appears to agree that there is no questimaigfrial fact as long dise Court agrees with their
position, as an alternative, however, Nationwide arghes are genuine issues of material fact as to
whether the charges at issue were reasonable anbexi@aprock abused its distion in determining the
charges were eligible for payment.

® The parties do not dispute that, under the plain langofagpe contract, Nevada law governs this dispute.
(ECF No. 13-2, Stop Loss Contract (stating “[t]hisn@act is governed by the laws of the state of
Nevada.”)).
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1992). An insurance policy is “a contract thmatist be enforced according to its terms to
accomplish the intent of the partiedzarmers Ins. Exch. v. Nea&d4 P.3d 472, 473 (Nev. 2003).

The starting point for interpreting the insoca contract is the plain language of the
contract. McDaniel v. Sierra Halth and Life Ins. C9.53 P.3d 904, 906 (Nev. 2002). When
construing insurance policies, the Nevada Supré&uourt holds, “we broadly interpret clauses
providing coverage, to afford the insuithé greatest possibt®verage. . . .’Fed. Ins. Co. v. Am.
Hardware Mut. Ins. C.124 Nev. 319, 322, 184 P.3d 390 (Nev. 2008) (cinag/l. Union Fire
Ins. Co. of State of Pa. v. Reno’s Executive Air,, 1180 Nev. 360, 365, 682 P.2d 1380 (Nev.
1984). Further, “clauses excluding coverageiarerpreted narrowly ajnst the insurer.”ld.
(quotingNat’l. Union Fire Ins. Co. of State of P00 Nev. at 365. “When an insurance policy
clause is ambiguous, the ambiguityust be resolved againstettinsurer and in favor of the
insured.” Id.

Nationwide’s agreement to reimburse Plaintitis eligible losses is defined by the terms
of the Stop Loss Contract. The Stagss Contract is comprised‘fithe] Contract, the Application
(including the Disclosure Stnent), approved amendmentglaiders, and the Policyholder’s
Plan Document.” (ECF No. 13-2, Stop Loss Conted@). The Stop LogSontract incorporates
the Plan which sets forth the terms and conditions of medical coverage for the claims at issue in
this case.

Pursuant to the Plan, fiducies are required to dischargeeithduties “for the exclusive
purpose of providing benefits to Employees and theneficiaries.” (ECHo. 13-3, Plan at 71).
The Plan provides:

In carrying out their rgmnsibilities under the Plan, Fiduciaries will have

discretionary authority to interpret the terms of the Plan and Plan Document, even

if the terms are found to be ambiguoasid to determine eligibility for and
entitlement to Plan benefits in acdance with the terms of the Plan.
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(1d.).

During the end of 2018 through January 2019, Rigerpaid a plan participant’s medical
expenses and then submitted reimbursemexinsl to Nationwide pursuant to the Stop Loss
Contract. RMTS, on behalf of Nationwide, reviewed the claims and determined that “a significant
deviation from the standard of care occurred on December 11, 2017, and treatment provided after
that date was the result of the errors indioal care.” (ECF Nol5-1, Hylton Decl.  8).
Defendants concluded that no reimbursemeas due “because the charges incurred after
December 11, 2017 were not covered under the tefriRverside’s health insurance plan and
therefore were excluded from coverageler the Stop Loss Contractld.(at § 9).

Riverside asserts that Defendants own intéagion of what is coved under the Plan or
what is reasonable is not petted under the Stop Loss Contraotit rather Riverside has full
discretion to interpret the terms of the Plan and what is reasonable. The Plan’s reasonableness
provision provides:

Reasonable and/or Reasonableness - shall mean in the administrator's discretion,
services or supplies, or fees for servioesupplies which aneecessary for the care

and treatment of llless or Injury not caaed by the treating Provider. Determination
that fee(s) or services are Reasonable will be made by the Plan Administrator,
taking into consideratn unusual circumstances @omplications requiring
additional time, skill and experience aonnection with a padular service or
supply; industry standards and practicethay relate to similar scenarios; and the
cause of Injury or lliness necessitafithe service(s) and/or charge(s).

This determination will consider, but wiliot be limited @, the findings and
assessments of the following entities: (a) The National Medical Associations,
Societies, and organizations; and (beT#ood and Drug Adminisation. To be
Reasonable, service(s) and/or fee(s) roash compliance with generally accepted
billing practices for unbundig or multiple procedures. Services, supplies, care
and/or treatment that results from erroreedical care that are clearly identifiable,
preventable, and serious in their consegedor patients, are not Reasonable. The
Plan Administrator retains discretionanytt@arity to determine whether service(s)
and/or fee(s) are Reasonable based updormation presented to the Plan



Case: 2:19-cv-05549-ALM-EPD Doc #: 17 Filed: 11/17/20 Page: 9 of 12 PAGEID #: 286

Administrator. A finding of Provider neglmce and/or malpracéds not required
for service(s) and/or fee(s) be considered not Reasonable.

Charge(s) and/or servicesarot considered to be Reasonable, and as such are not

eligible for payment (exceed the Maximukiiowable Charge), when they result

from Provider error(sand/or facility-acquired anditions deemed “reasonably

preventable” through the use of evidence-based guidelines, taking into

consideration but not limretd to CMS guidelines.

The Plan reserves for itself and partaeging on its behalf the right to review

charges processed and/or paid by the R&aidentify charge(s) and/or service(s)

that are not Reasonable and therefmeeligible for payment by the Plan.

(ECF No. 13-3, Plan at 65).

Plaintiffs assert that the & terms are consistent with ERISA which states: “a fiduciary
shall discharge his duties with respect to a plan solely in the interest of the participants and
beneficiaries and — for the exclusive purposepotividing benefits tgparticipants and their
beneficiaries. . .” 29 U.S.C. § 1104(a)(1)(A)Blaintiffs furthe rely on the language of the Stop
Loss Contract that states that “thetermination of benefits undeetRlan is the sole responsibility
of the Policyholder.” (ECF Nal3-2, Stop Loss Contract at 14t is the second part of this
provision, however, thdtiationwide relies on:

[Nationwide] reserves the right to interpret the terms and conditions of the Plan as

they apply to the Stop Loss Insurance Cactt If [Nationwide] finds that any

Payment was not made in accordance withehas of the Plan, or is not an eligible

benefit under the Plan, ftionwide] may exclude such Payment from Losses.

[Nationwide] will have the sole authoritp reimburse or deny Losses under this
Contract.

(1d.).

Nationwide made the same argument presented here in a prior case before this Court.
See Rosecrance Health Network v. Nationwide Life Ins.N@n.2:07-cv-1140, 2009 U.S. Dist.
LEXIS 30188 (S.D. Ohio Mar. 23, 2009) (Marbley, J.)R@secrance ”), modified on

reconsideration in partNo. 2:07-cv-1140, 2009 U.®ist. LEXIS 85680 (Rosecrance 1). In
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Rosecrance, INationwide, relying on the same language of the Stgs IGpntract at issue here,
argued that it reserved the right to ipiet the terms and conditions of the PlanheRosecrance
| Court, however, rejected this argument, reasoning that:

The Plan, incorporated into the Contrdwd the purpose of tseg out the terms
and conditions of medical coverage felaintiffs employees. As such, any
exclusions would have to be “clear d@ngle from doubt.” Thus, if after using two
months of FMLA leave, an employee wdubse medical coverage for any other
non-FMLA absence that year, that wduleed to be clear in the Plan.

The Plan states that the Plé#intsets the beefits under theolan” and “sets the
rights and privileges gblan participants to those benefits.” And, the Plan states
that “[tjhe plan administrator will have full discretion to interppdanterms; make
decisions regarding eligibility; and resolfeetual questions.”The Contract states
that Covered Persons, for whom losses @imbursable, are those entitled to
benefits under the Plan. TRmntract does not alter the fact that the Plaintiff sets
the benefits under the Plan and that thenfifahas full discretbn to interpret Plan
terms and make decisions regjag eligibility. The Contract specifically states that
“the determination of benefits under thdan is the sole sponsibility of the
[Plaintiff|.” The Defendant only reservetthe right “to interpret the terms and
conditions of the Plan as they apply te {€ontract].” The Contract did not give
Defendant the discretion to not reimbuBaintiff for employee medical claims
paid in accordance with the Plan. If this were allowed, then Defendant could
choose to not pay any claims under the Contract.

Rosecrance, 12009 U.S. Dist. LEXIS 30188, at *21—2aternal citations omitted).
Nationwide argues that Plaintiffs’ reliance Rosecrancas misplaced because “[t]he
Court did not hold that Nationwide was bound Rgsecrance’s determitian under the plan;

rather, the Court analyzed Nationwide’s interpretabf whether the Plan #orized the benefits

% The Stop Loss Contract Rosecrancetated:

While the determination of pefits under the Plan is the sole responsibility of the
Policyholder, the Company reserves the righihterpret the terms and conditions of the
Plan as they apply to the Stop Loss Insoea@ontract. If the Company finds that any
Payment was not made in accordance with tiregef the Plan, or is not an eligible
benefit under the Plan, the Company reaglude such Payment from Losses. The
Company will have the sole authorityreimburse or deny Losses under this Contract.

(ECF No. 17, Defs.” Resp. at 10 in Case No. 2:07-cv-1140).
10
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payments and found that a contrarierpretation was appropriate(ECF No. 15, Defs.” Resp. at
14-15). Riverside counters that “Defendant cahawet it both ways here. Defendant cannot, on
the one hand, place the “sole responsibility” of beseleterminations at the feet of Riverside and
afford absolute discretion to k&those determination, yet tme other hand propose to ‘reserve
the right’ to unilaterally review and reverse Riverside’'s benefits determination in the interest of
denying a claim under the Stop Loss Contra@ECF No. 16, Pls.” Ray at 10).

If the Court were tapply Nationwide’s intengtation, Riverside’s drretionary authority
and responsibility to make bensfdeterminations auld be rendered supkrbus and meaningless
because Nationwide could always determineekgenses were not reasonable under the Plan.
However, “[a] court should not interpret a contract so as to make meaningless its provisions.”
Phillips v. Mercer 94 Nev. 279, 282 (Nev. 1978). Furthemritracts should be construed so as
to avoid rendering portionsf them superfluous.Musser v. Bank of Aml14 Nev. 945, 950, 964
(Nev. 1998).

To give meaning to both thidan and the Stop Loss Corttrathe aforementioned language
must be interpreted to afford Riverside full discretion to interpret the terms of the Plan, including
making decisions regarding eligibility and discretion to approve caédiaims as reasonable, and
Nationwide only reserved the righid interpret the terms and conditis of the Plan as they apply
to the [Contract].” The Stop Log3ontract did not give Nationwedthe discretion to decline to
reimburse Riverside for employee medical claims paid in accordatit¢he Plan. If this were

allowed, as this Court previously stated, “tidafendant could choosenot pay any claims under

the Contract.”Rosecrance, 2009 U.S. Dist. LEXIS 30188, at *22.

11
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Therefore, based on the contractual languagetendhanifested intent of the parties, this
Court finds that Nationwide does not have ththartty under the Stop Loss Contract to reassess
the reasonableness determination ntadthe plan administrator—Riverside.
B. Reasonableness/Question of Fact

Defendants assert as an alternative argumanthbre is a question of fact as to whether
the medical claims paid by Riverside were reastenabder the Plan. Rivedg counters that the
express language of the Stop L& ntract grants Riverside discretionary authority to interpret
the Plan and to pay the benefits accordinglye Tourt agrees with Rivede. Riverside had the
authority to determine the reasonableness of thdeaaleclaims. Accordingly, there is no genuine
issue of material fact and Riverside is entitte summary judgment on its breach of contract
claim.

IV. CONCLUSION

For the foregoing reasons, the CoGRANTS Plaintiffs’ Motion for Partial Summary
Judgment. Nationwide must, thewe#, reimburse Riverside for theedical claims that Riverside
found to be covered under the Plan and reasondlblese claims are covered expenses under the

Stop Loss Contract. All otheraztims remain pending.

ALGENON(%/MARBL EY i
CHIEE UNITED STATESDISTRICT JUDGE

IT ISSO ORDERED.

DATED: November 17, 2020

12



