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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

PHILIP CHARVAT,
Plaintiff,
V. Civil Action 2:20-cv-1064
Chief Judge Algenon L. Marbley
M agistrate Judge Jolson
TOMORROW ENERGY CORP., et al.,

Defendants.

OPINION AND ORDER

After the parties informethe Court of a discovery dispute on November 23, 2020, the
Court directed the parties to fiort position papers. (Doc. 48)he parties complied (Docs. 49,
50), and the dispute rgpe for resolution.
. BACKGROUND
The December 4, 2020, discovery deadlin¢his Telephone Consumer Protection Act
(“TCPA") case is quickly approaching. Defendaate deposing Plaintiff this week and ask the
Court to resolve a discovery dispute beforehanthe parties’ disputas straightforward.
Defendants are dissatisfied withaRitiff's responses to two ddefendants’ interrogatories and
requests for production. Eandquests information garding Plaintiff's prevous TCPA litigation.
. STANDARD OF REVIEW
While no motion to compel has been filede tlules that govern such a motion provide
guidance on resolving this discovery dispute. Rule 26(b) of the Federal Rules of Civil Procedure

provides that “[p]arties may obtadiscovery regarding any nonpriviled) matter that is relevant
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to any party’s claim or defense and proportional to the needs of the case.” Rule 37 permits a
discovering party to file a motiofor an order compelling discoyeif anotherparty fails to
respond to discovery requests, pdrd that the motion to compekindes a certifiation that the
movant has in good faith conferredattempted to confer withéhparty failing to respond to the
requests. Fed. R. Civ. P. 37(a). And it allowsafanotion to compel discovery when a party fails
to answer interrogatories subtet under Rule 33 or to provigeoper responses to requests for
production of documents under Rule &eeFed. R. Civ. P. 37(a)(1), (3).

“The proponent of a motion to compel diseoy bears the initidburden of proving that
the information sought is relevant.Gruenbaum v. Werner Enters., In270 F.R.D. 298, 302
(S.D. Ohio 2010) (citation omitted):Relevant evidenceis evidence that ‘&s any tendency to
make a fact more or less probafthan it would be without the evidence” and “the fact is of
consequence in determining the action.” FedeRd. 401. “While relevancy is broad, ‘district
courts have discretion tmnit the scope of discovery [whetije information sought is overly broad
or would prove unduly burdensome to producd?fain Local Sch. Dist. Bd. of Educ. v. DeWine
335 F.R.D. 115, 119 (N.D. Ohio 2020)témation in original) (quotingurles ex rel. Johnson v.
Greyhound, Lines, Inc474 F.3d 288, 305 (6th Cir. 2007)). Bdse, “the scope of discovery is
within the sound discretioof the trial court.” Stumph v. Spring View Physician Practices, |LLC
No. 3:19-CV-00053-LLK, 2020 WL 68587, at *2 (W.D. Ky. Jan. 7, 2020) (quotation marks and
citations omitted).
1. DISCUSSION

Defendants seek Plaintiff torther respond to the following:

Interrogatory No. 10: Identify all persoasd entities to whom/which you have sent

a communication alleging violation ahe TCPA, including the date each
communication was sent to that persmmentity and tb corresponding phone
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number(s) that you contend wexaled in violation of théaw. a complete response
must include the identities of all thecngients of the “private” dispute and
“consent’ letters” referenced in 8eptember 3, 2020 correspondence to Eric
Troutman.

Interrogatory No. 11: Statdl facts upon which you bageur contention that you
are a repeat or serial TCPA litigabtjt not a professional litigant.

Request for Production No. 12: All the “paite” dispute letters and “‘consent’
letters” referred to in a Septemt& 2020 correspondence to Eric Troutman.

Request for Production No. 13: All responseghe “private” dispute letters and
“consent’ letters” in the foegoing Request for Production.

(SeeDocs. 49, 50).

Plaintiff contends that thegequests are unduly burdensotioeerbroad, not proportional
to the claims and defenses at issue inrnaster and propounded to har@sisn].” (Doc. 50 at
2). Furthermore, heclaims this “information is irreleant to his adequacy as a class
representative...” I{l. at 3). His contention is that higsponses to these requests provide
Defendants sufficient information for them to dke whatever arguments it deems necessary.”
(1d.).

Defendants disagree. They cemdl that “Plaintiff's extensive history with the TCPA ...
is relevant to the assertions [Plaintiff] makesis own pleadings.” (Doc. 49 at 3). Specifically,
they say it is relevant to Plaintiff’'s assertion tHa is a suitable representative of the class and
that his claims are typal of the class.” I¢. at 1). Defendants also maintain that Plaintiff's
responses fail to address, for example, “homynBCPA claims he has made, the names of the
cases he has filed, or whether he has apsidn other than as a TCPA litigantld. @t 3).

The parties both cite a 2018 case from thisrigistoncerning similaissues in the context

of a potential TCPA class actio®eeJohansen v. One Planet Ops, .|ndo. 16-00121, 2018 WL
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1558263 (S.D. Ohio Mar. 5, 2018). that case, Chief Judge Méh held that, “[plaintiff's]
experience as a repeat TCPA plaintiff soet, in itself, prejudice the clasdd. at *4. In coming
to this conclusion, the Court analyzed whetheaintiff “lack[ed] a genuie interest in curbing
phone calls that invade his privatgnd whether the defendanblight any “defensespecific to
[plaintiff] that threaten to become the focasany future litigation.” Id. At base, the relevant

inquiry is whether plaintiff's exp@nce as a repeat TCPA plafhtireates a “'sedus credibility
problem’ that would either cause class courteeldevote too much attention to rebutting an
individual defense’ or woultteduce the likelihood of preiling on the class claim.’d. (quoting
Nghiem v. Dick’s Sporting Goods, In818 F.R.D. 375, 383 (C.D. Cal. 2016)).

Importantly, however, this case isaatlifferent procedural posture thdwhansen There,
the Court was ruling on a motidor class certification, well &r the discovery deadline had
passed. This case on the other handiill in its earlystages. The discowedeadline has not yet
passed, and dispositive motions are doé for another five months.S¢eDoc. 20). So, the
guestion for the purposes of the parties’ discodespute is simply one of relevance. As noted,
relevant evidence is evidence that “has any tendency to make a fact more or less probable than it
would be without the evidence” and “the fact iscohsequence in determining the action.” Fed.
R. Evid. 401. And the Court finds that Defendantsehshown that this infonation is, at least for
purposes of discovg, relevant.

After reviewing the specififacts at issue, the Courtdohanserfound “[n]o facts [that]
suggest that [plairff] lacks a genuine interest in curbipgone calls that inwke his privacy” and
that defendants had not raised any defenseghhedtened to becomeetiocus of any future

litigation. Johansen v. One Planet Ops,.lndo. 16-00121, 2018 WL 1558263, at *4 (S.D. Ohio

Mar. 5, 2018). That is not to sélyat such matters were not relevart is to say that, in that
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instance, under those facts, experienca aspeat TCPA plaintiff, did not impathat specific
plaintiffs adequacy in representing a class. peasis added). Here, it is unclear whether
Plaintiff's experience as a repeat TCPA plafrgimilarly impacts his adequacy in representing a
class. Accordingly, the materiddefendants request are relevanghowing the existence, or lack
thereof, such an impact.

The Court, however, is mindful of the potehtburden on Plaintiff.While Plaintiff must
provide more fulsome responses to Defenslanéquests, he may limit his responses to
encompassing materials createtilse=n November 201 7—pregeif material pedating that period
is not readily accessible.

For the foregoing reasons, Plaintiff GRDERED to provide comple responses to
Interrogatory Nos. 10 and 11 as well as RefjfmsProduction Nos. 13 and 14 on or before
December 2, 2020. If Plaintiff cannot meet théadline, he must notifihe Court immediately.

IT 1S SO ORDERED.

Date: November 30, 2020 /s/ Kimberly A. Jolson
KIMBERLY A. JOLSON
UNITEDSTATESMAGISTRATE JUDGE




