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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

SUSAN LLOYD,
Case No. 2:2@v-2928
Plaintiff, JUDGE EDMUND A. SARGUS, JR.
Magistrate Judge Chelsey M. Vascura
V.

THOMAS POKORNY, €. al.,
Defendans.

OPINION AND ORDER

Defendants the Supreme Court of Ohio, Ohio Supreme Court Chief Justice Maureen
O’Connor (“Chief Justice O’Connor”), the Office of the Ohio Disciplinary Coun(8&lODC"),
Ohio Disciplinary Counsel Joseph CaligiufiDisciplinary Counsel Caligiuri’) Assistant
Disciplinary Counsel Amy Ston@Assistant Counsel Stong"and the State of Ohio (collectively
the “State Defendants”) filed a Motion to Dismiss (ECF N®©). 3 Plaintiff Susan Lloyd
(“Plaintiff”) has responded (ECF No. 32For the reaons stated hereithe StateDefendants’
Motion to Dismiss(ECF No.30) is GRANTED.

l.

Plaintiff filed this action on September 23, 2019 in the Eastern Distrieeohsylvania.
(SeeCompl.,ECF No.1.) On June 5, 2020, the case was transferred to this C8ed=GF No.
45.) Plaintiff sued the following Defendants: Judge Pokorny, Chief Justice O’Connor, the
Supreme Court of Ohio, Scott Drexel, Assistant CouSsahe, Disciplinary Counsel Caligiuri,
OODC, Jason Whitacre, Scott Flynn, Flynn, Keith, and Flynn, LLC, Lindsay Molnar, David
Perduk, Perduk and Associates Co., LLC, Chris Meduri, the State of Ohio, Portage County,

Portage Courthouse, Clerk of Courts Fankhauser, Tory Reeves, Court Reporter DiNsinda,
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Thornsberyand Michael Szabo (collectively “Defendants”geg id. Plaintiff suedtheindividual
defendantsoth in their official and personal capaeit ! Plaintiff's Complaint was 129 pages.
(Seeid.) On December 11, 2019, in response to extensive Federal Rule of Civil Procedure 12
briefing by several of Defendants, Plaintiff amended her CompléggeAm. Compl., ECF No.

23.) The Amended Complaint is 155 pageSeg(d.)

Plaintiffs AmendedComplaint includes 44 causes of action all related to acasg#filed
in Portage County, Ohidloyd v. Thornsbery, et alNo. 2016CV00230 (theThornsberycase.”)

(See id. In the Thornsberycase Plaintiff sued a former neighbor and others whaeally
harassed her.Id. 1 27.) The defendants ultimately prevailed, and Plaintiff’'s appeal is pending in
the Ohio Eleventh District Court of Appedls.

The allegations include violations of the United States Constitution, violations of @hio a
federal criminal statutes, common law claims of abuse of process, malicioesytias, and
bribery, violations of the appellate “abuse of discretion” standard of review, violati@isi@t
Sunshine laws, violations of various Federal Rules of Civil Procedure, violationsmis/&hio
Local Rules of Civil Procedure, violations of Ohio Rules of Professional Conductjoslaf
the Ohio Rules of Superintendence of Ohio Courts, violations of the Fair Debt Collections
Practices Acaind Federal Trade Comssion Debt Collection Practices, and discriminabased
on sex and disability.Id. § 4.)

Specifically, with regards to the State Defendants, Plaintiff alleges the fofjowin

e Chief Justice O’Connor: Plaintiff alleges Chief Justice O’Connor refdge discipline
attorneyswho violated the law. Id. 158.) Additionally, Plaintiff alleges Chief Justice

! Plaintiff does not name Disciplinary Counsel Caligiuri in the Compléiut the State Defendants include him
presumably becauddlaintiff sued the OODC Thus, there are no individual capacity claims against Disciplinary
Counsel Caligiuri.

2 The Court mg takejudicial noticeof the existence of prior judicial proceedingsscentium Capital, LLC v. Cent
USA Wireless, LLONo. 1:17cv-744, 2018 U.S. Dist. LEXIS 161510, at *7 (S.D. Ohio Sept. 21, 2018). The status
of Plaintiff's appeal of th&hornsberycase can be found lattps://services.portageco.com/eservices/home.page.2
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O’Connorabused her discretion and the process and neglected her duties by unlawfully
assigning a retired judge to tliornsberycase, unlawfully retating against those who

try to exert their constitutional rights through the vexatious litigator statutejmgftes
enforce laws against Judge Pokorny, and racketeering to extort taxpayeE2—-g§9)
Further, Plaintiff alleges Chief Justice O’Conmliscriminated against héxased on her

sex and disability. 14. 1166-67.) Finally, Plaintiff alleges Chief Justice O’Connor
violated, and allowed others to violate, various rules of procedure, evidence, and discipline.
(Id. 1168-93.)

e The Supreme Caurt of Ohio: Plaintiff incorporates hegillegationsagainst Chief Justice
O’Connor against the Supreme Court of Ohio and states the Supremes Court of Ohio
refuses to uphold the lawld( Y 94.)

¢ Assistant Counsel StonePlaintiff allegesAssistant Counsel Stone refuses to discipline
certain attorneys for criminal activity, malicious prosecution, contacingpresented

individual, harassing and wiretapping Plaintiff, and other allegedly unlawful conddct. (
1195-104.)

e OODC and Disciplinary Counsel Caligiuri: Plaintiff repeats her allegations against
Assistant Counsel Stone against OOD@. { 106.)

e State of Ohia Plaintiff alleges that the State of Ohio is blocking her commentate

of Ohio websites. Id. 1 139.) Additionally Plaintiff contends thet&te of Ohio refuses to

enforce the law. Id. § 259.)

Plaintiffs Amended Complaint asks for a series of relief which can be dividedhirge t
categories. First, Plaintiff asks for relief relating to Ternsberycase and other state court
actions including: providing Plaintiff a new trial with a new judge, amending Judge Pakorny’
orders, dismissing the sanctions against Plaintiff ordered ihhtbmsberycase, dismissal of the
determination that Plaintiff is a vexatious litigator made inTthernsberycase, Judge Pokorny’s
recusal from therhornsberycase and “every other case in Ohio,” reevaluation of Plaintiff's
previously dismissed state court complaints, and transfer afitbensberycase out of Portage
County, Ohio. $ee id 11691-97.) Second, Plaintiff asks for the following injunctive relief:
reevaluation the criminal activity Plaintiff previously complained about, a publicogpol

restoration of Plaintiff's ability to post on Portage County and Ohio websites arad s@dia,

training for Ohio officials on the use of service dogs, an ordehilpiting Defendantsfrom
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violating other individuals’ civil rights, disbarment of Defendants Jason Whitcaott, Sgnn,
Lindsay Molnar, David Perduk, Amy Stone, Chief Justice Maureen O’Connor, Judge Pokorny,
and Troy Reeves, removal of Court Reporter DiNardo’s court reporter licengarcaedution of
Michael Szabo and Joshua Thornsbery for crimes including drug use and viol&e=.id(
1969899, 70103, 70608.) Finally, Plaintiff asks for monetary relief including: $100,000 in
actual and punitive damages, a fine imposed for violation of Plaintiff's ajits, expenses for
Plaintiff's relocation out of Portage County, and compensation from Mr. Szabo and Mr.
Thornsbery for Plaintiff's financial loss as a result of Defendants’ crinbeabvior. (See id.
11700, 704-05, 708.)

The Ohio Defendants move to dismiss the claims against them for lack of suigtter
jurisdiction and failure to state a claim upon which relief may be gran{Eefs.” Mot. Dismiss
at 16-21, ECF No. 28.)

I.

Federal Rile of Civil Procedure 12(b)(1) provides for dismissal when the court lacks
subject matter jurisdiction. Without subject matter jurisdiction, a federal courtdathsrity to
hear a caseThornon v. Sw. Detroit Hosp895 F.2d 1131, 1133¢6Cir. 1990). “TheRooker
Feldmandoctrine states that district courts lack subjeetter jurisdiction over challenges to state
court determinations.”Caddell v. CampbeliNo. 1:19cv-91, 2020 U.S. Dist. LEXIS 24315, at
*11 (S.D. Ohio Feb. 12, 20203ee also Hall v. Callahgn/27 F.3d 450, 453 {6 Cir. 2013)
(“Federal district courts do not stand as appellate courts for decisions ofostdte”r Federal

courts must give full faith and credit to final judgments from state courts and fe&tkigtion to

3 This motion was filed prior to the transfer of the case to this Court.Ofi@Defendants also argdthe Eastern
District of Pennsylvania lacked personal jurisdiction over them. (Mot. Désmti2s5.) This argumenare now moot
due to the transfer of the case. Similarly, Plaintiff's response askotireto transfer the case to the Southern District
of Ohio. SeePl.’'s Resp. at 1.) This request is also moot.



Case: 2:20-cv-02928-EAS-CMV Doc #: 65 Filed: 08/03/20 Page: 5 of 15 PAGEID #: 962

review those decisionsSee28 U.S.C. § 1257. ThRookerFeldmandoctrine applies to any case
in which a plaintiff attempts to bring an impermissible attack on a state court judgGaaidell
2020 U.S. Dist. LEXIS 24315 at *12.

In addition, under the Eleventh Amendment, federal courts lack jurisdiction to hear suit
by private citizens against a State unless the State consents to the suit dZamigsss, pursuant
to a valid exercise of power, indisputably consents its intent to abrogate state yrimiBedford
v. Kasich No. 2:11ev-351, 201 U.S. Dist. LEXIS 51903, at *11 (S.D. Ohio May 4, 2011) (citing
Port Auth. TransHudson Corp. v. Feengg95 U.S. 299, 304 (19908mith v. Ohio Legal Rights
Serv, No. 2:10ev-1124, 2011 U.S. Dist. LEXIS 46024, at *15 (S.D. Ohio Apr. 29, 2011).

Additionally, “[a]n entity acting as an arm of the state enjoys Eleventh Amendment
Immunity from federal suit to the same extent as the state itSé&fiitey v. Los Angeles Superior
Court, No. 5:03cv-122, 2004 U.S. Dist. LEXIS 330, at *10 (W.D. Mich. Jan. 2, 2Q@#ing
Hess v. Port Auth. TraAdudson Corp.513 U.S. 30, 461 (1994); $éith, 2011 U.S. Dist. LEXIS
46024 at *15 (citingAlabama v. Pugh438 U.S. 781, 782 (1978))'hus Eleventh Amendment
immunity extends to state officials sued in thdfiotal capacity. McCormick v. Miami Uniy.No.
1:10cv-345, 2011 U.S. Dist. LEXIS 48467, at *55-56 (S.D. Ohio May 5, 2011) (Cltrudger v.
Ohio Dep’t Rehabilitation & Cort.157 F.3d 453, 457 {6 Cir. 1998))). This is because a suit
against a statefficial in his official capacity is not a suit against the official but rather a suit sigain
the official’s office and as such is no different than a suit against the sedte Wéll v. Mich.
Dep't of State Police491 U.S. 58, 71 (1989).

Eleventh Amendment immunity for state officials is limited, however, by the doctrine of
Ex Parte Youngwhich the Supreme Court has described as applying “when a federal court

commands a state official to do nothing more than from refrain from violating federal \éa.
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Office for Prot. & Advocacy v. StewaBi63 U.S. 247, 248 (2011). In these instances, courts apply
a “legal fiction” that the state official is not the state for purposes of sgnaremunity. See id.
As a result, when a state official is suedyoior prospective, nomonetary relief, such as an
injunction, Eleventh Amendment immunity does not ap@geEx ParteYoung 209 U.S. 123,
15-60 (1908);Smith v. Oakland Cj844 F.Supp.2d 1030, 1056 (E.D. Mich. 2004Y.0 evaluate
whether theEx Parte Youngloctrine applies, the Court need only look to the allegations in the
complaint, not the merits of the clainBedford 2011 U.S. Dist. LEXIS 51903 at *24 (citing
Verizon MD. Inc. v. United States35 U.S. 635, 646 (2001))his doctrine does not apply to a
state official’s violation of state lawPenhurst State Sch. & Hosp. v. Halderm&®5 U.S. 89, 106
(1984);see also Ohioans Against Corp. Bailouts, LLC v. LaRé%@ F. Supp. 3d 968,75-76
(S.D. Ohio Oct. 23, 2019) (“A claim that a staficial violates state law in carrying out his or
her official duties is a claim against the state, which is barred by the Ele&erghdment,
depriving a federal court of jurisdiction to hear the matter.”).

.

The State Defendant’s argue that the claims against them are barred by the Eleventh
Amendment. (Defs.” Mot. Dismiss atB.) In response, Plaintiff states only that “Defendants are
not immune under thEleventhAmendment for violation of Federal law.” (Pl.’'s Resp. at 3, ECF
No. 32.) The StatDefendants’ argument is well taken.

Plaintiff is asking for a series of different types of relief in this case somhbioh include:

a new trial with a new judge fdlne Thornsberycase, amendment of Judge Pokorny’s orders in the
Thornsberycasedismissal of thesanctions against Plaintiffhich were ordereoh theThornsbery
casedismissal of the determination that Plaintiff is a vexatious litigatadein the Thornsbery

case, recusal by Judge Pokorny from Thernsberycase and “every other case ©Ohio,”
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reevaluation of Plaintiff's previously dismissed state court complaand,transfer of the
Thornsberycase out of Portage County, Ohio. (Am. Compl693-97.) Additionally, many of
Plaintiff's claims arguehe StateDefendants violated rules$ procedure in th&@hornsberycase,

for example, violations of the federal rules of civil procedufee(id 1 384-455, 465-96, 501—

07, 529-30, 677-83.) With these requested forms of relief and alleged violations dustagehe
trial Plaintiff attemps to attack a final state court judgment. This Court does not have subject
matter jurisdiction over these claims underRookerFeldmandoctrine. See Caddell2020 U.S.

Dist. LEXIS 24315 at *11Hall, 727 F.3d at 453ee alsorancey2004 U.S. DistLEXIS 330 at

* 8-10 (finding the district court did not have subject matter jurisdiction due t&Roloder
Feldmandoctrinein a case challenging a state court decision on various grounds including state
law, federal law, and the ConstitutioMgLynas v. Tennesseado. 3:06cv-00186, 2007 U.S. Dist.
LEXIS 7477, at *7 (E.D. Tenn. Feb. 2, 2007) (finding the court did not have jurisdiction to hear
the portion of the claims previously heard, considered, and/or decided by the Knoxville state
court). Thusthese claims alBISMISSED.*

In addition,the State of Ohio has immunity for all claims againbetauséhio has not
consentedo suits in federal court nor has Congress abrogated Ohio’s immuaég. Ohio v.
Madeline Marie Nursing Homes # 1 &2 694 F.3d 449, 460 (6 Cir. 1982). Thus, all claims
against the State of Ohio d¢SMISSED.

Next the Court turns to the OODC and the Supreme Court of Ohio. The Court begins with
the question of whether these entities are “arms of the st@&="Smith344 F.Supp.2d at 1053

(noting that for individuals to have Eleventh Amendment immunity they must be “arms of the

4 Plaintiff states in her introduction and conclusion that she would like her case stayberusttite court cases are
complete. Rl’s Resp. at 1, 25.) Plaintiff provides no law as to why this is proper ottiswvould then allow the
district court to rule in a way thabuld affect her state court judgment. This argument is without merit.
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state” or “alter egos” of the state). Precedent shbese entities are arms of the state entitled to
Eleventh Amendment immunitySee Novel v. ZappNo. 2015 U.S. Dist. LEXIS 197441, at *47
18 (S.D. Ohio Mar. 11, 2015) (dismissing claims against OODC officersimdfifieial capacity
as barred by the Eleventh Amendment) (citing cadést v. Supreme Court of Oh F. App’x
228, 23637 (&h Cir. 2002) ([The] [p]laintiff's claims against the Supreme Cou®bio and the
officials are barred by the Eleventh Andenent.”); Jones vSinger No. 3:16cv-142, 2016 U.S.
Dist. LEXIS 137733, at *14 (S.D. Ohio Oct. 4, 2016) (noting an amendment to add the Supreme
Court of Ohio would be futile because the Supreme Court of Ohio is immune under the Eleventh
Amendment). Thus the OODC and the Supreme Court of Ohio have Eleventh Amendment
immunity and the claims against these entiie=DISMISSED.

Further Disciplinary Counsel Caligiuri, Assistant Counsel Stone, and Chief Justice
O’Connor(the “Individual State Defendantsdye suedor damages their official capacity which
is in essence a suit against their employeBee e.g., S.L. Peirce Twp. Bd. of Trustdéés
1:07cv986, 2009 U.S. Dist. LEXIS 31367, at 20 n.7 (S.D. Ohio Mar. 26, 2009) (“[I]f [the]
[p]laintiffs intended tosue [defendant] Judge Wyler in her official capacity as a Common Pleas
Court Judge, she would be entitled to Eleventh Amendment ImmunDalighty v. Tenn. Dep’t
of Children’s ServsNo. 3:!5-CV-102,2016 U.S. Dist. LEXI®6416,at *10 (E.D. Tenn. Apr. 28,
2016) (“Because the officiaapacity claims against [the individual defendants employed by a
state agency] are in essence suits against [the state agencyjats&irm of the state’ entitled to
Eleventh Amendment immunitythey too are barred.”\Novel v. ZapgrNo. 2:14-cv-264, 2015
U.S. Dist. LEXIS 197441, at *13 (S.D. Ohio Mar. 11, 2015) (“Judges of the Knox County
Common Pleas Court sued in their official capacities are arms of the state enttlledenth

Amendment immaity.”). The Court has already found the claims againsintizridual State
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Defendants’ employers, the OODC and the Supreme Court of &leidyarred by the Eleventh
Amendment. Thus, the claims against litdividual State Defendants in their officidmacities
for damages arBISMISSED.

Finally, there remains Plaintiff's claims for prospective injunctive reliedireg) the
Individual State Defendants These claims involve allegations that the Individual State
Defendants are committing ongoing violations of both federal and state law. For extrapl
Amended Complaint alleges that Chief Justice O’Connor is refusing “to perform hes dntl
enforce state and federal laws.” (Am. Comph9fsee also idf59 (“[Chief Justice Maureen]
O’Connor is committing manifest abuse of discretion by refusing to perform her dutiedairce: e
Ohio and [flederal laws.}) To the extent Plaintiff asks for injunctive relief for violations of state
law, the individual State Defendants have Eleventh Amendment immuSiée Penhurs465
U.S. at 106. These claims @SMISSED. To the extent Plaintiff asks for prospective injunctive
relief for violations of federal law, however, her claims survik&.ParteYoung 209 U.S. at 60.

In sum, the following claims ardismissedbecause the Court lacksubjectmatter
jurisdictiont all claims that request interference with a state court judgment, all claims against the
State of Ohio, the OODC, and the Supreme Court of Ohio and all claims against the Individual
State Defendants in their official capacities for damages and for prospegtinetive relief
arising out of violations of state law. Theegnainclaims against the Individual State Defendants
for prospective relief for ongoing violations of federal lamd claims againgissistant Counsel
Stone and Chief Justice O’Connportheir personal capacities for money damages.

V.

5 Plaintiff allegesthe Individual Staé Defendants take actions in their official capacities such as restoring Piaintif
ability to write on public websites and social media accounts. (Am. Cori@plL.y Thus, the Court construes the
claims againsthe Individual State Defendants for intive relief as in their official capacities only.
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Federal Rule of Civil Procedure 12 authorizes dismissal of a lawsuitsiturd to state a
claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). To meet this standard, the
complaint must allege sufficient facts to state a claim that is “plausible on its B&léAtl. Corp.

v. Twombly 550 U.S. 544, 555 (2007). “A claim has facial plausibility when the plaing&dd
factual content that allows the court to draw the reasonable inference thatehdaaht is liable
for the misconduct alleged.’Ashcroft v. Igbal 556 U.S. 662, 678 (2009). In considering a
Rule 12(b)(6) motion to dismiss, the Court construes tiraplaint inthe light most favorable to
the noamoving party, accepting as true all of plaintiff's factual allegatidBsnasekera v. Irwin
551 F.3d 461, 466 (6th Cir. 2009).

Nonetheless, the Court must read Rule 12(b)(6) in conjunction with Rule Procedure 8(a)
requiring a short and plain statement of the claim showing that the plaintiff is cetdittelief.
Ogle v. BAC Home Loans Servicing,l924 F.Supp.2d 902, 907 (S.D. Ohio 2013). Thus, the
pleading’s factual allegations, assumed to be trusstmo more than create mere speculation or
suspicion of a legally cognizable claim; they must show entitlement to rékefgue of United
Latin Am. Citizens v. Bredeses00 F.3d 523, 527 (6th Cir. 2007). Further, “the tenet that courts
must accept aanplaint’s allegations as true is inapplicable to threadbare recitals ota cau
action’s elements, supported by mere conclusory statemdntsal, 556 U.S. at 662. As such,
while a plaintiff is not required to set forth detailed factual allegatadrihe pleading stage, a
complaint must contain a basis upon which relief can be granted; a recitation oftiatasing
the “mere possibility of misconduct” will not suffic&ee idat 679; FedR. Civ. P.8(a).

Moreover, courts are called to “libdlsa construe pro se complaints and hold such
complaints to a less stringent standard than pleadings prepared by attoffeygter v. Gen.

Motors, 482 F. App’x 975, 976 (6th Cir. 2012) (citinggartin v. Overton 391 F.3d 710, 712 (6th

10
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Cir. 2004)). However, such “lenient treatment has limits” and courts “should not have totguess a
the nature of the claim asserted..” Id. at 977 (internal quotations omitted).
V.

The State Defendants move to dismiss the claims against them folldlaéng reasons:
(1) Chief Justice O’Connor is entitled to absolutgicial immunity; (2) Assistant Counsel Stone
is entitled to quasjudicial immunity; and (3Plaintiff has failed to state a claim for any remaining
claims. SeeDefs.” Mot. Dismissat 7~12.)

1. Absolute Judicial Immunity

The State Defendants argue that Chief Justice O’Connor has absolute judicialtynmuni
(Defs.” Mot. Dismiss at 16.Plaintiff argues that “[jjJudges can be sued in their judicial capacity.”
(Pl’s Resp. at 8, 10.YAs early as 1872, thiSupreme]Courtrecognized that it was general
principle of the highest importance to the proper administration of justica phdicial officer, in
exercising the authority vested in him, [should] be free to act upon his own conviatitirst
apprehension of personal consequences to hiffiseBtump v. Sparkmagm35 U.S. 349, 356
(1978) (quotingBradley v. Fischer80 U.S. 335, 346 (1871)). Thus, judges cannot be held liable
to civil actions for their judicial actsld. “A judge will not be deprived of immunitbecause the
action he took was in error, was done maliciously, or was in excess of his authority @t
be subject to liability onlyvhen he has acted in the clear absence of all jurisdictilah (citing
Bradley, 80 U.S. at 351). Absolute judicial immunity applies when judges are sued for money
damages.See Barrett v. Harringtgrl30 F.3d 246, 254 {6 Cir. 1997).

Here, each action Chief Justice O’Connor took was with jurisdictionajudicial act.

Plaintiff alleges, among other things, that Chief Justice O’Connor abused hetidisaefused

8 The Court has omitted the State Defendants’ alternative arguments fasdibaficlaims against the Supreme Court
of Ohio and OODC as all claims against these entities have already been disi®éssatta Section IlI.

11
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to follow local and federal rules of procedure, conspired with other members of thearaur
violated her civil rightsall of which occurred during th&hornsberytrial. None of the actions
allegedly taken were in absence of jurisdiction. While Plaintiff may disamgitbethe actions
Chief Justice O’Connor took, theyere all taken in the course of her duties as the Chief Justice of
the Ohio Supreme Court and thus, Chief Justice O’Connor is entitled to absolute immuatity for
claims against her in her personal capacity for damages. All such claiDESdESSED.
2. Quasi-Judicial Immunity

The State Defendants allege Assistant Counsel Stone is entitled tgugiigal immunity
for the claims against her in her individual capafotydamages. (Mot. Dismiss at®) Plaintiff
does not respond to this argument in her response. As such, Plaintiff waives opposition to
dismissal. Conrad v. Bank Nat'l Ass;i891 F.Supp.3d 780, 79492 (S.D. Ohio June 19, 2019)
(“[The plaintiff] does not refute [the defendant’s] characterization of [then¢laior does [the
plaintiff] respond in any way to [the defendant’s] argument that this claim should be dismissed.
Thus, [the plaintiff] appears to concede this point and waives opposition to dismissa of thi
claim.”); see also Woods v. U.S. Bank Nat'| Asblo. 517CV2234, 2019 U.S. Dist. LEXIS 44901,
at *6—7 (N.D. Ohio Mar. 19, 2019) (“A party waives opposition to an argument by failing to
address it in her responsive brief . . . the [c]ourt is not required to consider @rgf amd may
grant judgment in [the moving party’sMar.”); Ohio Star Transp., LLC v. Roadway Express,,Inc
No. 2:09cv-261, 2010 U.S. Dist. LEXIS 95764, at *10 (S.D. Ohio Sept. 14, 2010) (“[The
defendant] raises this argument, but [the plaintiff] does not respond, thereby wi\abdgity to
challenge the argument and effectively conceding the point.”). Even if Plaindifbjwaosed

dismissal on this grounthe State Defendants’ argument is viaken.

12
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Courts use a functional approach to determine when judicial officers #ftedettt quas
judicial immunity. Forrester v. White484 U.S. 219, 224 (1988). Under this functional approach,
courts “examine the nature of the functions with which a particular offi¢tinggd been lawfully
entrusted, and [they] seek to evaluate the effect #patseire to particular forms of liability would
likely have on the appropriate exercise of those functiond.” Quastjudicial immunity only
extends to defendants sued in their individual capaci8e id. Alkire v. Irving 330 F. 3d 802,
810111 (&h Cir. 2003). This Court has previously applied gyadicial immunity to
disciplinary counsel defendants for acts taken in their official r@eg Novel v. ZappNo. 2:14
cv-264, 2015 U.S. Dist. LEXIS 197441, at *19 (S.D. Ohio Mar. 11, 2015).

Plairtiff's claims relate to Assistant Counsel Stone role as aquidisial actor. Plaintiff's
allegations involve Assista@ounsel Stone’s decision not to investigate and discipline individuals
which Plaintiff sought to have investigated and disciplinEaesearequasijudicial acsand thus,
claims against Assistant Counsel Stone in her individual capaciBi8MISSED.

3. Failure to State a Claim for the Remaining Claims

The only claims that remain are claims against Chief Justice Od&C@md Assistant
Counsel Stone in their official capacities for an injunction against ongoing violatiordeyhf
law. The State Defendants allege these claims are HaepedisdPlaintiff has failed to state a
claim by alleging sufficient facts to make out a claim for relief. (Def.’s Mot. Dsietis6-11.)

The State Defendants madgecificarguments with respect to dismissal of all claims against them
for conspiracy, discrimination, and1883. Gee id. In response, Plaintiff repeats many of the
allegations alredy stated in the Amended Complaint.

First, the State Defendants contend Plaintiff failed to state a claim for ryspecause

the only allegation she makes with respect to this claim is that “all Defendanpsredregainst

13
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[her] to violate her Congtitional rights. .. ” (Am. Compl. Y211.) Importantly, fclonspiracy
claims must be pled with some degree of specificiBPNC, Inc. v. Este@No. 3:02CV7620,
2004 U.S. Dist. LEXIS 10738, at *13 (N.D. Ohio May 10, 2004) (ci@mpdafore v. Gardner
330 F.3d 849, 852 (b Cir. 2003)). “Vague and conclusory allegations unsupported by material
facts are not sufficient.1d. (citing Spadafore330 F.3d at 854). Plaintiff in this case has provided
only a vague allegation of a conspiracy without any supporting facts. As such,nadl ciating

to the alleged conspiracy dbéSMISSED.

Next, the State Defendants seek dismissal of all claims relating to disdramiroa
retaliation as Plaintiff hasot alleged any supporting facts for teetaims. (Defs.” Mot. Dismiss
at 11.) The Court agrees. Plaintiff does not allege any coercion, intimidation, threatening,
interference, or treatment different than those different sex or disability and thus, has not made
out a claim for discrimination or retaliatiorSeelgnatenkow. United States Foodservice, Inc.

No. 1:1tcv-232, 2012 U.S. Dist. LEXIS 99553, *it3 (S.D. Ohio July 18, 2012) (putting forth
the elemets for discrimination).All such claims ar®ISMISSED.

Finally, the State Defendants ask for dismissal of tH®O&3 claims for malicious
prosecution and abuse of proce$s. state a claim for abuse of process a plaintiff must allege the
following: “(1) that a legal proceeding has been set in motion in proper form and with probable
cause; (2Jhat the proceeding has been perverted to attempt to accomplish an ulterior purpose for
which it was not designedind (3) that direct damage has resultedm the wrongful use of
process.” Hahn v. Star Bank190 F.3d 708, 718 {6 Cir. 1999) (quotingYaklevich v. Kemp
Schaeffer & Rose C0626 N.E.2d 115, 116 (Ohio 1994)Y.0 prevail on a claim for malicious
prosecution, a plaintiff must allege: “(thhe defendanmade, influenced, or participated in the

decision to prosecute the plaintiff; {®ere was no probable cause for the criminal prosecution;
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(3) as a consequence of the legal proceedings, the plaintiff suffered a deprivatimrtgfdpart
from the inital requestand (4) the criminal proceeding was resolved in the plaintiff's favor.”
Webb v. United State$89 F.3d 647, 659 {6 Cir. 2015). Plaintiff has not alleged facts to make
out either of these claims. Plaintiff has not alleged that any legal proceeding exrupias has
been initiated against her. These claimsSA&MISSED.

In sum, the State Defendants have shown that all claims against them should be
DISMISISED.’ Plaintiff's Response asks the Court to allow Plaintiff to file a second amended
Complaint in the alternative to denying the Motion to dismiseePl.’'s Resp. at 25, ECF No.

33.) Plaintiff does not indicate, howevarhat amendment/s she would like to mak8eg id)

The Court cannot evaluate the propriety obamendment under Federal Rule of Civil Procedure

15 without knowledge of the amendment Plaintiff seeks to make. Thus, the Motion to amend is
DENIED.

VI.
The motion to dismiss (ECF No. 30) GRANTED. The Clerk isDIRECTED to

terminate the State of Ohio, the Ohio Office of Disciplinary Counsel, the SupremeoC@imio,
Chief Justice of Ohio Maureen O’Connor, and Assistant Counsel Amy Stone from thif.laws
IT IS SO ORDERED.

8/3/2020 s/[Edmund A. Sargus, Jr.

DATE EDMUND A. SARGUS, JR.
UNITED STATES DISTRICT JUDG E

7 Of the fortyfour claims in the Amended Complaint, there are fasteclaims, from what the Court can discern,
that could possibly not have been addressed by the State Defendant’s argumentste Thesdagms for violatiom

of the Supremacy Clause, 18 U.S.@4, and 28 U.S.C.453. SeeAm. Compl. 1R4041, 296-311, 37%175.) It

is appropriate, however, to dismiss these claims as well for there is n@ pigNdtof action allowing suit under these
laws. SeeBooth v.Henson 290 F. App’x 919, 921 (6 Cir. 2008) (holdingl8 U.S.C. 842 does not create a cause
of actior); Chute v. OdomnNo. 3:120607, 2013 WL 4588095, at *3 (M.D. Tenn. Aug. 28, 2013) (holding 28 U.S.C.
§ 453 does not create a cause of actiBninstrang v. Exceptional Child Ctr. Inc575 U.S. 320, 322015) (holding

the Supremacy Clause does not create a cause of action).
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