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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

Healthcare Venturesof Ohio, LLC, et al.,
Case No. 20-cv-04991
Plaintiff(s),
Chief Judge Algenon L. Marbley
V.
M agistrate Judge Chelsey M. Vascura
HVO OperationsWindup LLC, et al.

Defendant(s).

OPINION & ORDER

l. INTRODUCTION
This matter is beforéhe Court for consideration of &htiffs’ Motion to Remand. (ECF
No. 7). Defendants opposestMotion to Remand. (ECRo. 9). Plaintiffs ado moved this Court
for a Motion for Temporary Restraining Ordedawiotion for Preliminary Injunction. (ECF No.
3). For the reasons set forth oradly the record at tHeocal Rule 65.1 Confence held on October
13, 2020, and summarized below, Plaintiffs’ Motion to Rema@RANTED.
. BACKGROUND
A. Procedural History
There are two separate lawisuat play: the CARES Adtawsuit (Case No. 20-cv-4901)
and the instant lawsuit (Case No. 20-cv-4991). @ioeedural history for each suit is summarized
below.
1. The CARES Act Lawsuit
On September 18, 2020, the CARES Act defendants, Healthcare Ventures of Ohio
(“Healthcare Ventures”) and Paul M. Dauam filed a Notice of Removal from the Common
Pleas Court of Franklin County, pursuan2é U.S.C. § 1441(a)Notice of RemovalAutumn

Court Operating Company LLC, v. Healthcare Ventuhs. 20-4901 (S.D. Ohio Sept. 18, 2020),
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ECF No. 1)). The CARES Act pldiffs are the operators of elevakilled nursing facilities in
Ohio (the “Facilitie$’) and are eligible to receive Mexdire funds and 6hCARES Fundsld. at
ECF No. 5 at 2). On September 21, they filetMotion for TemporaryRestraining Order and
Preliminary and Permanent Injunctiofd.(at ECF No. 5). This Court denied that Motion. (ECF
No. 12).

The CARES Act dispute concerns $1.19 limil of funding provided by the U.S.
Department of Health and Human Services (“HH&3 part of the Comavirus Aid, Relief, and
Economic Security Act (“CARES”). The CAREAct authorized a monary distribution to
Medicare- and Medicaid- certified nursing home providers. ((Press Release, U.S. Dep'’t of Health
and Hum. Servs, HHS Announces AllocationsC#RES Act Provider Reef Fund for Nursing
Homes) (Aug. 7, 2020)). The paymeiitribution is targeted tieelp nursing homes with COVID-
19-related expenses for testing, staffingd gpersonal protective egpment supplies. Iq.).
Defendants are Healthcare Ventuoé©hio LLC and its presidenaul Dauerman. Health Prime
One, Inc. (“Health Prime One”) and NH Management Corporation (“NH Management”) later
become defendants to the CARES Act suit as well.

After this Court denied the TRO request, phantiffs in the CARES Act lawsuit amended
their Complaint to add HVO Operations WindupC (“HVO OperationsNindup”), HG Property
Service Corp. (“HG Property”), First Ohio Investdy LLC (“First Ohio”), Ralph Hazelbaker, and
Greggory St. Clair as plaintiffgMotion for Leave to FileAmended Motion for Preliminary

Injunction,Autumn Court OperatingNo. 20-4901 (ECF No. 16)).

1 Autumn Court Operating, LLC, Brookview Op&rgg Company, LLC, Columbu&lzheimer’s Operating
Company, LLC, Cridersville Skilled Nursing Facility &gating Company, LLC, Dublin Convalarium Operating
Company, LLC, Gardens at Celina@ating Company, LLC, GardensReaulding Operating Company, LLC,
Gardens at St. Henry Operating Company, LLC, Hedtvens Operating Compankl.C, McCrea Operating
Company, LLC, Oak Grove Manor Operating Company, LLC.
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2. The Instant Lawsuit

The instant lawsuit swaps the parties, such that the CARES Act plaintiffs are the
Defendants, and the CARES At#fendants are the Plaintiffs.

On September 23, 2020, Defendants HVOef@pons Windup, HG Property Service
Corp., First Ohio Investors, Ralph Hazelbaked &reggory St. Clair reaved the instant lawsuit
to this Court from the Franklin County Court of Common Pleas.

That same day, Plaintiffs Healthcare VertyrNH Management, HelalPrime One, and
Mr. Dauerman, filed a Motion foTemporary Restraining Ordend Motion for Preliminary
Injunction. (ECF No. 3). Plaintiffasked this Court tossie injunctive reliehgainst Defendants to
prevent them from engaging in any fashion purpdytbyg or on behalf oHealthcare Ventures.

On September 24, Plaintiffs filed a MotionRemand. (ECF No. 7). Defendants’ Response
and Plaintiffs’ Reply folbwed. (ECF Nos. 9, 10).

B. Factual Background

Plaintiffs are Healthcare Vames, Health Prime One, @diNH Management. (ECF No. 7
at 1). Healthcare Ventures is the parent comparthe other two organizations. Paul Dauerman
is the sole shareholder of these two compamaied is the presidemind CEO of Healthcare
Ventures. Id. at 4). Mr. Dauerman formedealthcare Ventures in 200& serve as nursing home
operating facilities.If. at 5).

Defendants are HVO Operations Windup LEEVO OperationdVNindup”), HG Property
Services Corp. (“HG”), First Ohio Investots LLC (“First Ohio”), Ralph Hazelbaker, and
Greggory St. Clair. I(l. at 3). Defendant Ralph Hazelbaker controls each of these three
corporations and is president Deéfendants HG and First Ohio. M8t. Clair is the president of

HVO Operations Windupld.).



Case: 2:20-cv-04991-ALM-CMV Doc #: 15 Filed: 11/13/20 Page: 4 of 19 PAGEID #: 437

Plaintiffs allege the following: On Septéer 3, 2020, Defendant St. Clair entered First
Financial Bank, which held depository acctuf Plaintiff Healthcare Venturesld( at 2),
presented fraudulent corporate resolutions ptirgpto show that he was presidentRb&intiff
Healthcare Ventures, thhe should be added as a signatoryhe papers, antthat $1.7 million
should be wired out of the accourid.]. Mr. St. Clair allegedlywas accompanied by attorney
Rick L. Brunner. The attempt included wiring $500,000 to Brunner’s firm account and wiring
$1,191,700 to an account that had been fraudulently opened at Huntington National Bank in the
name of Healthcare Ventures, vatlt its knowledge or consentd(). Because bank personnel
knew the real president of Plaintiff Healthcarentures, Plaintiff Daugnan, they refused to
comply allegedly with the request$d.j. According to Plaintiffs, MrSt. Clair's actions were on
behalf of Defendant Hazelbaker, attorney Brunner’s cliéh). Plaintiffs ask this Court to enjoin
the Defendants from taking any further action purportedly in the name of Healthcare Ventures.
(Id. at 3).

1. The Subleases

In 2005, Plaintiff Healthcare Ventures entkrmto three almost identical subleases

(“Subleases”) through which it beta the operator of the nursingrhe facilities (“Facilities”).
(Id.). The Facilities were owned by companies owve controlled by Ralph Hazelbaker and
members of his family (“Hazelbaker Entities”)d(at 6). Plaintiffs repgsent that the business
relationship was mutually beneficial for fifteeears—rent was paid on time, and there were never
assertions of defaultld. at 4).
a. Expiration of Subleaseand Sale of Facilities
The Subleases were set to expire on May 31, 20@0at(6). In February 2019, Plaintiff

Healthcare Ventures was informitit the Hazelbaker Entities intended to sell the nursing homes.
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(Id.). Plaintiff Healthcare Ventes provided notice in Novemb2019 that the Subleases would
not be renewedld.). In the following months, the Hazel®sr Entities negotiated with a potential
purchaser, but the pandemic causeallehges to securing that contradd. ).

Mr. Dauerman agreed to a onexnth extension of the Subleastesm so that there would
not need to be a change of mger if the prospective purchaser backed out of the purchase
transaction at the last minute (whiis what ended up occurringld.j. This moved the Subleases’
expiration date to June 30, 2020d.). Once the sale negotiations collapsed, the Hazelbakers
formed new companies to serve as the aperators for each Hazelbaker nursing hotae).. (The
patriarch of the Hazelbakenmfaly is Ralph Hazelbakerld.).

2. 1661 Old Henderson Road, LLC

In 2005, contemporaneous with the SubleasPeregrine Health Services, Inc.
(“Peregrine”) was formed to prale management services teathcare Ventures for operating
the Facilities. (ECF No. 3 at #4.2). Plaintiff Dauerman is alsthe sole owner of Peregrine.
Separate from the nursing home Subleases, Pfattg#lthcare Ventures and Peregrine leased
office space on a month-to-month basis fraidazelbaker company, 1661 Old Henderson Road,
LLC (“1661 OIld Henderson Road”)ld. at 5). Again, by July 1, 2020, Plaintiff Healthcare
Ventures was no longer the optr of the Facilitiesd.). On that day, Plairfs allege that Ralph
Hazelbaker, members of hisnfidy, and/or his counsel wergvolved in locking out Mr.
Dauerman, Healthcare Ventures, and Pémegemployees from theibusiness office.ld.).
Plaintiffs further allege thaRalph Hazelbaker, members of his family, and or/his counsel
ransacked the offices by going through file ca&lts, desk drawers, and computers—which

allegedly were all the property of PlafhHealthcare Ventws or Peregrineld.).
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Plaintiff companies secured court order fromJudge William Woods, ordering the
Hazelbakers to allow Mr. Dauerman and his emeés into the premisds determine what
happened.ld.). Plaintiffs report that Mr. Dauermanund that his desk had been rifled through
and that Hazelbaker attorney Rick K. Brunpersonally took possession of a document on Mr.
Dauerman’s desk arldter published it.I¢l.). Plaintiffs also allegéhat PPE inventory belonging
to Healthcare Ventures or Peregrine at the twhen PPE was in short supply and was needed by
Healthcare Ventures fmther nursing homesd().

3. Atrticles of Incorporatiorfor HVO Operations Windup

Rick L. Brunner and the firm of Brunner Qui are counsel for Defendant Hazelbaker and
Hazelbaker entities and haseam so for many yeardd(at 6). On August 30, 2020, a paralegal in
Mr. Brunner’s office signed Arties of Incorporation foa new company known as HVO
Operations Windup, LLC (“HVOOperations Windup”).1d.). Plaintiffs say that “HVO” is
commonly known to mean Healthcarerieres of Ohio, i.ethe Plaintiff in this case. Yet, Plaintiff
Dauerman did not give anyone authority to fadviO Operations Windup, @n though he is the
sole shareholder of Healthcare Venturib gt 3.). The Articles of Incorporation for HYO Windup
state that the purpose is “winding up thiam$ of Healthcare Ventures, LLC.I at 6).

On September 3, 2020, Defendants Ralph Hakelxend Greggory St. Clair (the husband
of a long-time employee of the Hazelbaker Ergjtieach signed a separate set of allegedly fake
corporate minutes, entitled “Minute$ Actions Taken in Writing iieu of a Special Meeting by
the Members of Healthcare Ventures of Ohio, LL&J" &t 7). Plaintiffs say that the true members
of Healthcare Ventures did ntake action in lieu of a meatj that day, however, and that Mr.
Dauerman did not know of or dugrize anything like this. The afjedly fake minutes also include

allegedly fake resolutions:
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(1) Appointing HVO Operations Windup as thew manager of mgompany, Healthcare

Ventures;

(2) Appointing Greggory St. Clair as theweresident of mycompany, Healthcare

Ventures;

(3) Electing a new slate of officers of Hismare Ventures, including not only Greggory

St. Clair, but also Sandy St. Clair, Ro&rtonio, and Cheryl Friend — all Hazelbaker

employees (except Greggory St. Clair); and

(4) Changing the statutory agent of Healthd&eatures to Saris Corp., a captive entity of

the Brunner Quinn law firm whitshare the same address.
(Id. at 7.).

On that same day, the Brunner Quinn firm fildlkgedly with the Ohio Secretary of State
a form changing the statutory ageri Plaintiff Healthcare Ventes to Saris Corp. so that any
official mail or service madepon the statutory agent of Hehgare Ventures would go to Mr.
Brunner’s law firm. [d. at 7). Brunner Quinn’s paralegal signed the change of statutory agent.
(1d.).

4. First Financial Bank

On September 4, 2020, Plaintiff Dauerman wdsrined by an officer of First Financial
Bank, which holds significant depository accountdieflthcare Ventures, that, on the previous
day, a person identified as “Greg St. Clairfneainto the bank and presented several documents
to bank personnelld.). These documents include the abosteirenced fake mines, representing
that there was a change of owrgpsof Healthcare Ventures, thillr. St. Clair was to be added
as a signatory to the accounts of Healthcare Ventures, and asked that $1.7 million be wired out of
a Healthcare Ventures’ depository agnt in two separate wire trsfier of funds. Plaintiffs say
that a bank videotape shows that both Mr. St. Céaid, Rick L. Brunner wergresent at the bank
on September 3Id. 7-8).

One of the two wire requests made by 4t. Clair was for $500,000 te sent to an

account at First MerchantBank in the name of the Brunner Quinn law firihd. @t 8). The other
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wire request was in the amount of $1,191,700, wiscthe exact amouriiealthcare Ventures
received as part of the CARES Acld.j. That wire request was @n account at Huntington
National Bank that was opened in the narhelealthcare Ventures of Ohio, LLGd(at 2, 8). As
described above, the CARES Act is at the heaheftlispute between therfias in the other case,
20-cv-4901.
5. The Pledge Agreement

In 2005, like the Subleases discussed earlier, the same parties entered into a “Stock and
Ownership Interests Pledge Agreement” (“Pledggeement”). (ECF WN. 3 at 8). The Pledge
Agreement provided that it could only be triggkrgon the occurrence of an “Event of Default.”
(Id. at 8-9). Plaintiffs say that in the entire é&n-year history of theontractual arrangements
between Mr. Dauerman’s companies and the Hbakelr Entities, the pledgees to the Pledge
Agreement never asserted a default evéaita( 4, 8, 9).

Plaintiffs argue strongly thahe Pledge Agreement—likbe Subleases—expired on June
30, 2020. Gee id.at 8). In support of that argument,akitiffs point to § 18 of the Pledge
Agreement, which provides that the Pledge eggnent terminates upon:) (fermination of the
Sublease; (2) payment and satisfaction of aageffLoan Agreement” and “Promissory Note;”
and (3) payment or satisfaction of “all otludrigations under the Related Agreemerits. 4t 9).

Plaintiffs contend that all of these conditto have been fulfilled: (1) the Subleases
terminated on June 30, 2020; (2) the Loan Agreeieaneth Promissory Note we paid and satisfied
years ago; and (3) an exampleadRelated Agreement ginen this section isin account services
agreement, discussed more beld. &t 9).

Plaintiffs claim that Defendant Hazelbakediorneys do not dispute the first two items

but instead assert that there remain obligetito be performed under item three—the other
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“Related Agreements’—and that, therefore, the Pledge Agreement has not yet ebgistd®-(
10). Plaintiffs argue that, before the evenfsSeptember 3, 2020, Plaintiff Dauerman never
received notice from Mr. Brunner or any of thazdlbaker entities indicaty a failure to perform
any obligation under any Related Agremrthat has ndieen performedlid.).
6. The Cease and Desist Letters

On September 8 and 10, 2020, cease and desists were sent to counsel for the
Hazelbaker entities and Defendau@t. Clair and HVO OperatioMdindup, demanding that they
stop taking actions in the naro&Healthcare Venturedd( at 10). The recipientsf these letters,
Plaintiffs report, have not respondel.).

1.  STANDARD OF REVIEW

Federal district courts have original gdiction “of all civil adions arising under the
Constitution, laws, or treaties of the United Stat28 U.S.C. § 1331. Remolaf cases from state
to federal court is governed by 28 U.S.C. § 143 Mhich provides that “any civil action brought
in state court of which the district courts oétbinited States have original jurisdiction may be
removed by the defendant or the defendants talidtect court of the Ured States . . . where
such action is pending.” Moreav€ethe party asserting jurigttion ‘must carrythroughout the
litigation the burden of showingdhhe is properly in court.’'Serras v. First Tennessee Bank Nat.
Ass'n,875 F.2d 1212, 1215 (6th Cir. 1989), (quotivigNutt v. General Motors Acceptance Corp.
of Indiang 298 U.S. 178, 189 (1936)).

Already before this Court is a lawsuit brotidtty eleven nursing hoenfacilities against
Healthcare Ventures and Mbdauerman related to fundssttibuted by HHS under the CARES

Act. That lawsuit is Case No. 2:20-cv-04901. The cagejudice conversely, relates to claims
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involving events surrounding Mr. SElair going to First Finarnal Bank on September 3, 2020, in
an alleged attempt to have the bank Wite7 million out of Healthcare Ventures’ account.

The question here is whether the substantial-federalignedoctrine provides federal
subject-matter jurisdiction over a state-law claimttom basis that a nested element of that claim
pertains to federal law. A stataw cause of action may arise untederal law, even without a
private right of action, samhg as the claim’s right-to-relief depends upon federal &wilthis v.
McDougal 225 U.S. 561 (1912). The presence of a fedesak in a state lagause of action does
not, ipso facto, imbue the claimtiv federal-question jurisdiction.

V. LAW & ANALYSIS

“The Supreme Court has developed a stehdéarough an evolving case line, by which
the federal interest in providing a forum for asue is weighed against the risk that the federal
courts will be unduly burdened by a rush of state law cabgkulski v. Centerior Energy Corp.
501 F.3d 555, 566 (6th Cir. 2007). This Court reviews two precedent-settingMased|, Dow
andGrable, below.

First, in the semindlerrell Dow Pharmaceuticals Inc. v. Thompsdii8 U.S. 804 (1986),
plaintiffs sued a drug company under state.|@laintiffs alleged that the company was
presumptively negligent underetlederal Food, Drug, and Cosmelict’s branding requirements.
The Court disagreed and found fealgurisdiction unavailable. Iso holding, it found persuasive
the strength of the federal interest at stakd implications of opening the federal foruih. at
812 (“[It] would . . . flout, or at least underminepngressional intent to conclude that federal
courts might nevertheless egme federal-question jurisdion and provide remedies for
violations of that federal statusmlely because the violation . . .daid to be a . . . ‘proximate

cause’ under state law.”).

10
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The Supreme Court had another oppotiuta clarify this standard iGrable & Sons Metal
Products, Inc. v. Darue Engineering & Manufacturing45 U.S. 308, 310-11 (2005). In
interpretingMerrell Dow, the Court introduced the “welcome mat” metaphor:

One only needed to consider the treatmentaérfa violations generally in garden variety

state tort law . . . A general rule of exensgsifederal jurisdiction ovestate claims resting

on federal [ ] statutory violationgould thus have heraldegatentially enormous shift of

traditionally state cases into federal courts. Expressing concern over the increased volume
of federal litigation, and rimg the importance of adheg to legislative intentiVierrell

Dowthought it improbable that th@ongress, having made napision for afederal cause

of action, would have meant to welcome atgte-law tort case implicating federal law

solely because the violation of the federaligtats said to create a rebuttable presumption

of negligence under state law. In tkituation, no welcome mat meant keep dderrell

Dow's analysis thus fits within the framewkoof examining the importance of having a

federal forum for the issue, and the consisgesfcsuch a forum wittCongress’s intended

division of labor between state and federal courts.
Id. at 318-19 (internal quotation marks omitted¥edleral court can hear claims recognized under
state law, so long as the embedded federatisssubstantial enough to support jurisdiction. A
“substantial” federal question involves the interpretation of a federal statute that actually is in
dispute in the litigatin and is so important that itéssibly belongs iflederal court.ld. at 315.

Emerging fromMerrell Dow andGrable is the following test used to assess the relative
significance of the federal interest in a state-tase: First, the statewaclaim must necessarily
raise a federal issue that is wadty disputed. Second, the fedenalerest in the issue must be
substantial and central to the caBlird, the exercise of federalrjsdiction must not “distort any
division of labor between éhstate and federal courtsppided or assumed by CongresSrable
545 US at 310. Here, the question presented is whitth@bsence of a federal cause of action to
try claims under the CARES Agtecludes removal to federal coof a state action. The three

Grablefactors are reviewed below.

1. Raises a Disputed Federal Issue

11
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The first factor asks whether the underlyingtstcause of action raises a stated federal
issue that is actually digged. In other words, the parties mtgbss swords over” a federal issue
that two competing interpretations are asseméitulski, 501 F.3d at 569. Defendants argue
federal jurisdiction is propdor two related reasons.

First, Defendants posit that this Court hadependent federal jdiction to hear the
instant lawsuit because a decision will turn itesy on an interpretation of the CARES Act.
Second, Defendants contend that the above-mentioned Pledge Agreement itself raises a stated
federal issue because the contractual languagelates compliance with federal and state laws.
(SeeECF No. 10 at 4 (explaining the Pledge Agreemmequires Plaintiffs’ compliance with “all
laws, regulations, rules, orders..and standards of any federal and other government entity .
.. applicable to the . operation of a Facility.”)).

Plaintiffs retort that their claims do not raise or implicate a federal statute. Plaintiffs raise
three claims:

e Count One: judgment declag that the Defendants’ tties are unlawful under
Ohio law, including that Defendants had Iegal authority to create document in
Healthcare Ventures’ name and no legdhatrity to create a new bank account in
Healthcare Ventures’ name;

e Count Two: that the Defendts committed identity fraudnder Ohio statutes; and

e Count Three: that a certain Hazelbakentity should be declared a sham
corporation with its corporate veil piercedder Ohio law so that Ralph Hazelbaker
is liable for all actions ofhat company, which is atefcenter of the September 3,

2020 events at First Financial Bank.

12
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Accordingly, Plaintiffs argue that none tbfese claims implicates the CARES Act or any
other federal statute. Instead, ibgue here is whethBrefendants’ actions we lawful under Ohio
law.

This Court finds that the undgihg state cause of action doest raise a stated federal
issue that is actually siputed. Nothing in Plaintiffs’ Complaint indicates that resolution of this
matter would turn on applying éhCARES Act. None of Plainfd’ three counts implicates the
CARES Act or any other federal sig or regulation. In fact, fededalw is irrelevant to the legal
relief sought.

And because the clause in the Pledge Agreement is a defense that Defendants raise, it
cannot itself be a basis for fedegaiestion jurisdiction. It is aximoatic that a defense cannot form
the basis of federal jurisdictioMerrell Dow, 478 U.S. at 808 (“A defemsthat raises a federal
guestion is inadequate to confer federal jurisdictiodM9yris v. ShawNo. 2:19-CV-1339, 2019
WL 5307314, at *1 (S.D. Ohio Oct. 21, 2019) (“Mr. Misrraises a garden-variety tort claim—a
negligence claim—involving a collateral federal issue, that Medicare has paid some of his medical
bills. Itis indisputable that Mr. Morris has not raised a federal cause of action. At best, Mr. Morris’s
invocation of Medicare would haveeen relevant to any defense CMS might have brought. This
is insufficient for federal jurisdiction.”).

Setting aside the fact that the Pledge Agreensamraised as a defense—and thus cannot be
a basis for federal jurisdiction—Defendants’ argant on the agreemenil&for another reason.

The suggestion that the Pledge Agreement’sraohtal clause mandatimgmpliance with federal
law thereby grants federal jurisdiction is matotya is specious. Accepting Defendants’ argument
would allow federal courts to review nearly any contract that requires compliance with federal

laws: a plainly untenable standard.

13
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Most importantly, the partiedo not “cross swords over” ti@ARES Act, further indicating
that the complaint does not raia disputed federal issugee Mikulski501 F.3d at 56Rather,
the CARES Act is the center of the dispute indtieer litigation between these parties. At best,
the CARES Act is peripheral to Plaintiffs’ clainasising under state toand corporations’ law.
Accordingly, the first prongloes not favor jurisdiction.

2. Substantial Federal Issue

The second factor analyzes thébstantiality of théederal interest. This prong, in turn, has
three sub-prongs, whether: (1)etltase includes a federal aggnparticularly whether that
agency’s compliance with the fedé statute is in dispute; (2) the federal question is important
(i.e., not trivial); (3) a decision on the federplestion will resolve the case (i.e., the federal
guestion is not merely incideaitto the outcome); and (4) whether a decision on the federal
guestion will control numerous other cases,(tlee issue is not anomalous or isolatdtikulski,

501 F.3d at 570. As is typical of any balemgctest, no one factor is dispositive.

Defendants urge that there is no questionttieastated federal issuelating to the CARES
Act Funds and the bank account holding funds sputed and substantial, as both sides are
claiming entitlement to the fundsd entitlement to the bank acmt. Plaintiffs disagree, based
on an analysis of the four sub-prongsisi@ourt reviews th@sarguments below.

a. Does the Case Include a Federal Agency?

The first factor weighs againihding the federal interest as substantial because there is
no federal agency in this dispute. Plaintiffs do altgge that a federal agency failed to follow the
law. Rather, the issue here relates to conttzatiseen private individuals and companies and the
resultant claims undestate tort lawMikulski, 501 F.3d at 570 (explaining in a tax matter, “the

federal government . . . has only a limited intemnegtrivate tort or comtct litigation”). That

14
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HHS oversees the distribution oEtCARES Act funds is not relevatat this dispute. Plaintiffs
do not, for example, argue that the departnhastacted in a manner contrary to law.
b. Is the Federal Question Important?

The second factor is whetheetfederal question is importaahnd not trivial. The issues
raised in any given case are ofrexne importance to the particufaarties. But precedent requires
that the questions raised ineportant to the federaliflicial system as a wholéunn v. Miton 568
U.S. 251 (2013). Here, there iglitevidence that applying fedétaw to the alleged conduct will
implicate broader or morgubstantial federal issueSee Mikulski501 F.3d at 570-71. The laws
on identity theft, identity fraud, and corporatidnem which Plaintiffs’ claims emerge are fairly
particular and routine aspects of state tort lawrdtild be an overstatement to say that theneis
federal interest, though it is very otuperipheral tahis dispute.

This factor weighs against the stdttiality of the federal interest.

c. Will a Decision on the Federal Question Resolve the Case?

The third factor is whether a decision on tbéeral question will resolve the case. Even
if Defendants prevail on theioatention that Plaintiffs violatedr contravened the CARES Act,
Plaintiffs still must prove the remaining elemeotsdentity theft idenity, identity fraud, and
piercing the corporate veil. The CARES Act doesspeak on these questions. Thus, the federal
guestion is merely incidental to the outcome of the matter.

d. Will a Decision on the Federal Question Control Numerous
Other Cases?

The fourth factor is whetherselution of this question will control or prevent future cases.

In other words, this factor looks to whethidwe federal issue is an@ahous or isolated, or,

conversely, has some precedent-setting potential.ig hisnore nuanced, subjective analysis than

15
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the previous three sub-prongs, requiring this €Ctuask whether the case might be a potential
source of precedent on any federal question.

In the best of times, judicidbrecasting should be done withnsiderable restraint. In the
context of the global pandemic, thask has grown all but impossblPerhaps the very nature of
the CARES Act, as a pandemic relief measure, msnale otherwise insignificant federal interest
more substantial. Given that federal pandemic reliéfe$y to continue and that suits filed in state
and removed to federal court willevitably follow, the question psented here Wiprobably be
relevant to those later-filed cases. The possitttiait this case is a potential source of precedent
notwithstanding, “[w]hether the intengtation of [the federal law atsue] is resolved in state court
or federal court, the outcome will be the same . . . and it is of no consequence . . . whether this
case, or any like it, is resolved in fedecourt rather than the state couMikulski, 501 F.3d t
571-72. This factor also favors remand.

In sum, this Court finds that each of the féastors indicates that ¢hfederal interest in
this matter is not substantial. Ase Sixth Circuit said, “[t]his igot to say that there is no federal
interest or even some significant federal irgerthere may very weble, and it might not be
difficult to find. But such a finding would be immaterial. Thetpeent finding, which leads to
our present conclusion, is that theléeal interest in thisase is not ‘substantial’ as that term has
been defined under the prevadi Supreme Court precedend’ at 572 (collecting cases).

V. Balance of State-Federal Responsibilities

The third and finalGrable factor is whether the exercisé jurisdiction would disrupt

impermissibly the congressionally approved balandeddral and state judicial responsibilities.

Grable 545 U.S. at 315.
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Defendants argue that the dispute is hearapléne federal courts and emphasize that the
CARES Act lawsuit is already before this courtligpring this litigation will upset the federal-
state court balance by having parallel cased) beteking contradictorgieclaratory judgments,
pending contemporaneously. Pldifgtiargue that Defendants attempt impermissibly to use the
CARES Act lawsuit to create fedéjarisdiction in this lawsuit.

There is, however, no “welcome mat” here, gitke absence of a private cause of action
under the CARES ActProfiles, Inc. v. Bank of Am. CorpNo. CV SAG-20-0894, 2020 WL
1849710, at *7 (D. Md. Apr. 13, 2020) (“The Courtnist persuaded thatéhanguage of the
CARES Act evidences the requisite congressionaninto create a prate right of action.”).
Allowing federal question jurisdion to exist would implicate thBupreme Court’s concern that
it was “improbable that the dbgress, having made no provisifum a federal case of action,
would have meant to welcome any state-law ¢age implicating federal law solely because the
violation of the federal statute $®id to create a rebuttable presumption of negligence under state
law.” Mikulski, 501 F.3d at 573 (citations omitted). “In thigigition, no welcom mat meant keep
out.” Id.

The absence of a private caudeaction is not outcome determinative. This Court must
also consider the risk of openingtfederal courts to litigation thabuld be handled just as well
in state courts. Congress has longlerced an intention to have gtaourts hear matters that are
the typical province of state law. Plaintiffs’ clairage, at their core, premised upon state tort and
corporate law. Because the state court in whichdhit was filed is just as “competent to apply
federal law, to the extent it is relevant,” tfegleral-state balance would be upset by allowing a

federal court to hear this inherently state-law case. ThisGradleelement is not satisfied either.
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Applying the substantigkederal-question test elementshe present case demonstrates

there is no disputed federal issue in this case.
A. Supplemental Jurisdiction

Defendants contend that because this caseuntiein the scope of the Court’s original
jurisdiction, then supplemental jurisdiction attachgsvell. But because th@ourt just determined
that no original federal quest jurisdiction exists, ngupplemental jurisdiction attaches either.
Howard v. Huntington Nat. Banko. 2:09- CV-251, 2010 WL 374354t *3 (S.D. Ohio Sept.
22, 2010) (“Supplemental jurisdion, however, is predicated upon original subject matter
jurisdiction in the district court. Because Mioward’s complaint does not present a federal
question, this Court lacks jsdiction under 28 U.S.C. § 133hdathere can be no supplemental
jurisdiction either.”).

B. Payment of Fees

The remaining question is whethelaintiffs are owed attorney’s fees and costs incurred
while compelling remand to state court. The award of attorney’s fees for challenging removal is
dependent on the objective readuraess of the basis for remov4lt]he standard for awarding
fees should turn on reasonableness of the yam@bsent unusual cimnstances, courts may
award attorney’s fees under 8 1447(c) only wh#dre removing party lacked an objectively
reasonable basis for seeking removisldrtin v. Franklin Capital Corp.546 U.S. 132 (2005).

Defendants argue that thiso@t should not award attorneyfees because removal is
objectively reasonable. And attayis fees after a reand should be deniédihen an objectively
reasonable basis existaVarthman v. Genoa Twp. Bd. of Tr§49 F.3d 1055, 1060 (6th Cir.

2008). Where the removal was not objectively reasenabstrict courts are to “consider this
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underlying purpose when they exercise their discretitah.”"Only “objectively unreasonable
removals should result ieé awards to plaintiffsfd.

Additionally, Courts should consider whether “unusual circumstances warrant a departure
from the rule in a given casdd. (citations omitted). Defendanssy that removal is objectively
reasonable because the party sought to dectbas@eedless costs of cumulative litigation
proceeding in state and federal court.

There is no evidence that the removal ofdbdon was made in bad faith, and given the
extensive analysis required to resolve the removal issue, this Court does not find that Defendants’
motion was objectively unreasonable. Thus, @asirt will not award attorneys’ fees.

VI. CONCLUSION
The Court thu§&SRANT S Plaintiffs’ Motion to Remand tthe Court of Common Pleas for

Franklin County, Ohio. (ECF No. 7).

IT ISSO ORDERED. M\%M

ALGENONV. MARBLEY. ———
CHIEF UNITED STATESDISTRICT JUDGE

DATED: November 13, 2020
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