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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

TIMOTHY L. COLEMAN,
Petitioner, Case No. 3:03-cv-299

: District Judge Edmund A. Sargus, Jr.
-VS- Magistrate Judge Michael R. Merz

MARGARET BRADSHAW, Warden,

Respondent.

REPORT AND RECOMMENDATIONS

This is a capital Heeas corpus case brought pursuan8 U.S.C. § 2254. Petitioner
seeks relief from his convictiorfsr aggravated murder with capital and firearm specifications

and having weapons while under diiti (Petition, Doc. No. 9, 14 PagelD 13

Factual Background

On direct appeal, the Ohio Supreme Coupbreed the factual background of this case as

follows:

! The Petition also lists convictions for aggravated trafficking in drugs and possession of criminal tools, but those are
from the Drug case and he does not seek relief from that conviction in this case.

2 The PagelD number is applied automatically by ther@oelectronic filing systenand numbers in order each

page of the docket. Although there were eight filings prior to the Petition, it is the first document filed after the
CM/ECF system was adopted and hence its first page is PagelD 1.
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On the night of January 2, 1996, Melinda Stevens was shot to
death in an alley behind Riddée’Ribs in Springfield, Ohio.
Timothy Coleman, appellant, waonvicted of her aggravated
murder and sentenced to death.

During the previous summer, Stevens had worked as a confidential
informant for the Springfield pale and made controlled purchases
of drugs from suspected drug dealeOn three separate occasions,
Stevens made purchases of cradcaine from Coleman, which
were observed and recorded by the police.

As a result of these sales, a grand jury indicted Coleman in
September 1995 for aggravatadafficking in cocaine and
associated possession offensesev&ts was a material withess to
these offenses, but her identity was not listed in the indictment.
Colement pled not guilty to these charges.

While in jail awaiting trial for tlese charges, Coleman told his
cellmate, James R. White, that he had discovered that Stevens was
the one that “got him busted” attoht “if he [Coleman] got out on
bond, he was going to take care hadr.” According to White,
Coleman stated that he had avbern baby, was facing fifteen to
forty-five years on the pendingudy charges, and “couldn’t * * *

do that much time in the joint.” Coleman had known White for
years and asked him to “take caoé Stevens if White got bailed
out first. However, Coleman was released first on October 12.
Another inmate, Donovan Hayesstiied that he heard Coleman
tell White “That if it was her [Stevens] that was responsible for
him being here, he would have to do something to her.”

White was released from jail in mid-November and testified that
Coleman again asked him to help “take care” of Stevens. They
talked about burning down Stewes house or the possibility of
White shooting her. Earlypn January 2, 1996, Coleman saw
White twice and told White heauld pick him up that evening to
take care of Stevens, but Coleman never showed up. On January
3, after Stevens had been killed, Coleman told White that “he took
care of his business.”

Christopher Holtz testified thdte saw Stevens and Coleman on
the evening of January 2, 1996oand 7:00 or 8:00 p.m. at
Riddle’s Ribs, apparently buying tak& food. Holtz recalled that
Coleman was wearing a flannel-type shirt and that Stevens and
Coleman left Riddle’s together amnd the same time Holtz did.
Holtz last saw the two alone inrearby alley. The weather that



evening was cold, windy, and snowing. As Holtz was walking
home, he heard shots.

Around 7:25 p.m., police and paradines responded to the alley
behind West Pleasant Street nédddle’s Ribs, the scene of a
shots-fired report. They found Stevens lying face up with no pulse
or respiration and only minirhéheart activity. Although the
paramedics took Stevens to the hospital, the coroner later
concluded that Stevens had ded7:20 p.m. on January 2, 1996.
Icy rain had fallen that evamy, followed by heavy snow and
strong winds, thereby hampering investigative efforts.

Coleman frequently visited théouse of Fayette Strodes in
Springfield.  Strodes’s granddghter, Dana, had a child by
Coleman, and Fayette’s son, JarBé®des, was Coleman’s friend.
Prior to January 2, 1996, Coleman told Fayette several times that
“he was going to kill [a] blackitch” to whom he had sold drugs
because she was a “drug informant.” Vera L. Strodes, Fayette’'s
daughter, also recalled Coleman discussing his legal problems,
saying, “he was going to Kill her.”

Hope Strodes, Fayette’s granddater, recalled that Coleman
visited the Strodeses’ house early on the evening of January 2, and
asked her for some bullets. Hope told him that there was a box of
bullets on a shelf. Coleman took some bullets, showed Hope a
silver gun with a clip, and saidl’'m going to go take care of a
bitch that set me up.”

Around 7:30 p.m. that same evening, Coleman stopped in for a few
minutes to see Gaskins and told her, “I took care of my business.”
When asked what he meant,|€oan replied, “Bloop, bloop, two

to the back of the head * * *The bitch fell like a rock,” while
demonstrating at the same time what happened by physically
falling to the floor. After January 3, Coleman again talked with
Gaskins and disclosed to her that the murder occurred in an alley
behind Riddle’s Ribs and that ad slowed down while walking

in order to shoot Stevens from behind.

After Coleman left Gaskins’s houseatimight, he went back to the
Strodeses’ residence. Hope, Veemd Fayette all testified that
Coleman did not look normal and wasrvous. Vera testified that
he was wearing a flannel shirt tHzd cockleburs on it. Coleman
told Fayette that he “had took carkit.” When she asked what, he
said “Melinda” and “twice in the head” because he “couldn’t do
that many years.”



On January 3, 1996, police interviewed Coleman after advising
him of his rights. Coleman asserted to police that sometime after
7:00 p.m. on January 2, Stevens came to the house of Coleman’s
daughter, next to Riddle’s Riband asked him for money to buy
food for her children. Coleman tolter he was not going to give

her money, but that he would watlker there and pay it for her.
After going to Riddle’s and payinfpr the food, Coleman stated
that he left, did not see Stewengain, and did not know she had
been murdered.

Coleman later talked with VerarBtles about theatt that people

on the street were saying that $teot Stevens. At first, Coleman
denied shooting Stevens, but later admitted to Vera that he “did
take the bitch out.” While in jadwaiting trial, Coleman described
the murder to fellow inmate Antwan Warren, revealing that while
he was walking out of the restaurant with Stevens, he “slowed
down his step and shot her.”

Dr. Robert Stewart, a forensictpalogist, conclude that Stevens
died as a result of two gunshobwnds, one to the back of her head
and one to the base of her neckhe first bullet stopped at the
front-left side of her brain. TEhsecond bullet shattered the first
vertebra and severed her spimalrd, traveled upward into the
sinus cavity, and lodgedgtiunder the cheek skin.

Because the weather stayed cold until mid-January, ice and snow
remained on the ground, hampering efforts to secure physical
evidence at the murder sceneOne officer estimated that on
January 3, there were two inches of ice and four inches of closely
packed snow in the alley. Entually, on January 17, police
officers found two spent .380 caliber shell casings near a
bloodstain remaining in the alley.

A forensic expert identified the two bullets removed from
Stevens’'s body as either .380lilbar bullets fired from an
automatic or semiautomatic firearm, particularly either a Colt
government model or a Davis P-380. The Davis P-380 comes
either in steel or chrome mdde Gunpowder residue on Stevens’s
clothing indicated that she had besmt from less than four feet
away.

In May 1996, Coleman shared a prison cell with Steven L. Kasler,
an inmate at an Ohio correctional center. Coleman told Kasler that
he was awaiting trial for killing a drug informant named Melinda
Stevens, and that he thought “if kidled her * * * he could beat

his drug charges.” Coleman said he shot Stevens twice in the back



of the head using a Davis P-380. &leo told Kasler that he shot
her in an alley under “pretty severe, blizzard conditions” because
he thought the weather would hamplee investigation. He then
disclosed to Kasler that he hgdtten rid of his gun and hidden his
clothes in a doghouse in Fayette’s back yard. In fact, police never
found the murder weapon, but did recover from the Strodeses’
doghouse a tennis shoe and a flarstett identified as clothing
that Coleman wore on January 2.

Coleman was indicted in March 1®%or the aggravated murder of
Melinda Stevens with prior calation and design. Count | of the
indictment contained a death sfieation that Coleman murdered
Stevens, a witness to an offenteprevent her from testifying in a
criminal proceeding in violationf R.C. 2929.04(A)(8). Count | of
the indictment also contained a firearm specification in violation of
R.C. 2929.71. Furthermore, the gdajury indicted Coleman for
possession of a firearm while under a disability.

The trial jury found Coleman guilty on all charges. Following the

penalty phase hearing, the jurgcommended the death penalty,
and the trial court sentenced Coleman to death.

State v. Colemar85 Ohio St.3d 129, 129-132 (1999).

History of the Case

On September 11, 1995, Petitioner Timothye@wn was indicted by the Clark County
Grand Jury for aggravated trafficking in natics and possessing criminal tools (Case No. 95-
CR-0484; the “Drug Case”). On January 2, 198®linda Stevens, th confidential drug
informant in that case, was shot tattein an alley in Springfield, Ohio.

On March 18, 1996, the Clark County Grand Jury indicted Petitioner under Ohio Revised
Code § 2903.01(A) for the aggravated murde$taivens with a capital specification under Ohio
Revised Code 8§ 2929.04(A)(8) that the victimsvaawitness to an offense who was purposely

killed to prevent her testimony a criminal proceeding and the aggravated murder was not



committed during the commission, attemptednoassion, or flightimmediately after the
commission or attempted commission of the oféettswhich the victim was a witness and with
a firearm specification under Ohio Revis€dde § 2929.71. Coleman was charged in Count
Two with having a weapon while under a disi#pilin violation of Ohio Revised Code §
2923.13. (Case No. 96-CR-0142; the “Murder Case.”)

The Drug Case was tried to a jury April, 1996. Coleman was found guilty of all
charges and took no appeal from the convicticeti{ien, Doc. No. 9, 1 8(e)(2).) In February,
1997, a jury convicted Coleman of all charges emMurder Case and he was sentenced to death.
Because the murder had occuredggbr January 1, 1995, Coleman’s direct appeal was to the Ohio
Supreme Court. He pled thdltiwing propositions of law:

Proposition of Law |

When defense uses trial strategdileat are harmful to their client
and fails to object to obvious constitutional errors during trial, a
capital defendant is deprived okthight to the effective assistance
of counsel that is guaranteed te Sixth, Eighth, and Fourteenth
Amendments to the United States Constitution and Article I, 88 9,
10 and 16 of the Ohio Constitution.

Proposition of Law |1

When the State fails to introduce sufficient evidence of aggravated
murder, a resulting conviction peves a capital defendant of
substantive and procedural dysocess as guaranteed by the
Eighth, Ninth and Fourteenth Amendments to the United States
Constitution, as well as Atrticle I, sections 1, 16 and 20 of the Ohio
Constitution.

Proposition of Law 11

A capital defendant is denied his rights to a fair trial, due process
of law and a reliable determination of his guilt and sentence as
guaranteed by the Fifth, Sixtlgighth, Ninth and Fourteenth
Amendments to the United States Constitution and Article I,

Sections 10 and 16 of the Ohio Constitution when irrelevant and
cumulative testimony and other physical exhibits from a prior trial



are admitted into evidence when their prejudicial effect outweighs
their probative value.

Proposition of Law IV

The defendant is entitled to awndrial when the State uses its
peremptory challenge in a racially discriminatory manner in
violation of the equal protecin clause of the Fourteenth
Amendment to the United States Constitution and Article I, 8 2 of
the Ohio Constitution.

Proposition of Law V

A conviction based on the admission of tape recordings which are
so inaudible as to create a dangeunfair prejudice substantially
outweighing any probative valugolates the Fifth, Eighth and
Fourteenth Amendments to the U.S. Constitution as well as Article
l, 88 2, 10 and 16 of the Ohio Constitution.

Proposition of Law VI

When a capital defendant is detained in a county other that [sic]
that in which he is charged for a capital crime, he is denied the
rights to confer with counsel, sist in the preparation of his
defense, and the assistance ofirtsel as guarae¢d by the Sixth
and Fourteenth Amendments tetbnited States Constitution and
Article I, Sections 2, 9, 10nd 16 of the Ohio Constitution.

Proposition of Law V11

Ohio’s capital sentencing schenm unconstitutional as applied
because it results in sentences \whace inconsistent, inappropriate
and disproportionate to the penalty imposed in similar cases in
violation of the Eighth and Fowgnth Amendments to the United
States Constitution, and OhiRevised Code § 2929.05 (A).

Proposition of Law V111

Ohio Rev. Code Ann. § 2929.04(A)(8) is unconstitutionally vague
therefore, a death sentence predicated on the (A)(8) aggravating
circumstance violates the Eighéimd Fourteenth Amendments to
the United States Constitution darArticle I, 8 9 of the Ohio
Constitution.



Proposition of Law I X

Sentencing an individuab death in violation of treaties to which
the United States of Americaassignatory violates the Supremacy
Clause of the United States Constitution.

Proposition of Law X

The death penalty authorized byethio Revised Code deprives
capitally charged defendants okthlives without due process of
law, denies equal protection and imposes cruel and unusual
punishment in violation of the Ohio and United States
Constitutions.

(Return of Writ, Doc. No. 167, Apx. Vol. 4 @0.) The Ohio Supreme Court affirmed the
conviction and sentencétate v. Colemar85 Ohio St. 3d 129 (1999).
On November 3, 1997, Coleman filed &ifken for Post-Convidbn Relief under Ohio
Revised Code § 2953.21 pleading the following claims for relief:
First Ground for Relief

The judgment and sentence agtihsnothy Coleman are void or
voidable because the recent amendments to the Ohio post-
conviction process violate his caitstional rightsto due process
which the Ohio and United States Constitutions afford him.

The amendments by the Ohio Legislature to Rule 35 of Criminal
Procedure, which became effiee on July 1, 1997, curtail the
post-conviction process, rendagi it practically devoid of any
meaning. (Exhibit 27). Rule 35(A)jow demands that each ground

for relief contained in a post-coietion petition not exceed three
pages. The Staff Notes to the amendment state that the purpose of
this change is to “introduce @ uniformity in post-conviction
relief proceedings and aid ithe administration of justice.”
(Exhibit 27).

Second Ground for Relief
The judgment and sentence agtihisnothy Coleman are void or

voidable because the trial court erred in overruling defense
counsel's motion to view granfury proceedings This error



deprived Mr. Coleman of possélexculpatory information, thus
violating his right toa fair trial.

Third Ground for Relief

The judgment and sentence agtifisnothy Coleman are void or
voidable because he did not receive the effective assistance of
counsel during the trial phase oflaapital trial. Counsel fell far
below a minimum standard oeasonable legal peesentation in

that they failed to conduct @asonable investigjan and failed to
show a particularized need foragid jury transcripts which could
have revealed prosecutorial misconduct.

Fourth Ground for Relief

Timothy Coleman was denied higyht to a fair trial due to his
counsel's failure to conduct agleate voir dire. Because of
defense counsel’s ineffectiveness, a juror, who had disclosed in his
guestionnaire that he was “reddt to or a close friend of’ the
“county prosecutor or his staffivas allowed to sit on the jury
which eventually found Mr. Cotean guilty of all charges and
sentenced him to death.

Fifth Ground for Relief

The judgment and sentence agaifisnothy L. Coleman are void

or voidable because he did not receive the effective assistance of
counsel during all phases of himpital trial. Counsel fell far
below a minimum standard of reasonable legal representation
when they failed to meet with previous trial counsel who had
conducted an investigation of MiColeman’s murder charges.
Counsel also failed to conduct foNeup investigation of witnesses
and information contained with the previous counsel's
investigation. As a result of this failure, Mr. Coleman was
prejudiced in the fitsphase of his trial.

Sixth Ground for Relief
The judgment and sentence agtihisnothy Coleman are void or

voidable because he did not receive the effective assistance of
counsel during the guilt phase of higl. Counsel fell far below a



minimum standard of legal repesgation by not presenting alibi
testimony which was availabfer discovery during trial.

Seventh Ground for Relief

The judgment and sentence agaihsnothy L. Coleman are void

or voidable because he did not receive the effective assistance of
counsel during the first phase of higl. Counsel fell far below a
minimum standard of legal regsentation when they failed to
introduce testimonial evidence of improper police influence in the
arrest of Timothy Coleman for the murder of Melinda Stevens.

Eighth Ground for Relief

The judgment and sentence agaihsnothy L. Coleman are void

or voidable because he did not receive the effective assistance of
counsel during his trial. Counsel fell far below a minimum
standard of reasonable legal eg@ntation when counsel admitted
that they did not give carefultantion to Mr. Coleman’s case so
they could “hurry up” to work on another case.

Ninth Ground for Rdlief

The judgment and sentence agtihisnothy Coleman are void or
voidable because he did not receive the effective assistance of
counsel during the sentencing phas$ehis trial. Counsel fell far
below a minimum standard ofdal representation in conducting
the first phase of the triaby not introducingresidual doubt
arguments to the jury.

Tenth Ground for Relief

The judgment and sentence agtihsnothy Coleman are void or
voidable because he did not receive the effective assistance of
counsel during the sentencing phasaisftrial. Defense counsel’s
failure to conduct amdequate investigation into Mr. Coleman’s
background for mitigating evidence stdted in a violation of his
constitutional rights as guanteed by the United States
Constitution and the Ohio Constitution.

10



Eleventh Ground for Relief

The judgment and sentence agtifisnothy Coleman are void or
voidable because of the inefftive assistance of his court-
appointed counsel during the semting phase of his trial.
Counsel fell far below a mininma standard of reasonable legal
representation by numerous aosBoand failures to act, thus
violating the guaranteed [sic] by the United States Constitution and
the Ohio Constitution.

Twelfth Ground for Relief

The judgment and sentence agtihsnothy Coleman are void or
voidable because he did not receive the effective assistance of
counsel during the mitigation phaeé his capital trial. Counsel

fell far below a minimum standard of reasonable legal
representation in thefailure to present the testimony of an expert
psychologist. Because of coefis error, no psychological
evidence was presented by the defense at the mitigation phase.

Thirteenth Ground for Relief

The judgment and sentence agtifisnothy Coleman are void or
voidable because he did not receive the effective assistance of
counsel during the sentencing phas$ehis trial. Counsel fell far
below a minimum standard oéasonable legal peesentation in
their failure to presdnthe testimony of an expert psychologist.
Because of counsel's error, no psychological evidence was
presented by the defense at the mitigation phase. The mitigation
phase was likely to be the séagf the proceedings where Tim’s
counsel could have done the most goGtenn v. Tate 71 F.3d
1204, 1206 (1995), citinubat v. Thieret867 F.2d 351, 369 {7
Cir.), cert. denied493 U.S. 874 (1989). Trial counsel committed a
crucial error during the mitigation phase: they failed to conduct an
adequate investigation intorhis background. Had they done so,
they could have presented mitigating testimony from Steven
Williams, a Deputy Sheriff at the Clark County Jail.

Fourteenth Ground for Relief
The judgment and sentence agaifisnothy Coleman are void and

or voidable because his defense celifsled to reta the services
of a cultural expert. As a result, Mr. Coleman was denied the

11



effective assistance of counsgliaranteed to him by the Sixth
Amendment to the United States Constitution, and similar
provisions of the Ohio Constitution.

Fifteenth Ground for Relief

The judgment and sentence agaifimmothy Coleman are void or
voidable because he did not receive the effective assistance of
counsel during the sentencing phase of his capital trial. Defense
counsel delivered a closing argument that not only omitted all the
mitigating evidence that was presented, but also turned possible
mitigating factors into aggravating circumstances. As a result, Mr.
Coleman was denied the effectiassistance of counsel that is
guaranteed to him by the Sixth Amendment to the United States
Constitution, and similar provisions in the Ohio Constitution.

Sixteenth Ground for Relief

The judgment and sentence agtihsnothy Coleman are void or
voidable because he did not receive the effective assistance of
counsel during all phases of htapital trial. Counsel fell far
below a minimum standard of reesble legal representation. The
cumulative impact of the litanyf errors that occurred during
Timothy Coleman’s trial, rended his capital proceedings
unconstitutional.

Seventeenth Ground for Relief

The judgment and sentence agtihisnothy Coleman are void or
voidable because he did not receive the effective assistance of
counsel during all phases of himpital trial. Counsel fell far
below a minimum standard of reastute legal representation with

the failure to impeach witne€hristopher Holtz’s testimony with

a prior statement made to the police. (Exh. 45).

Eighteenth Ground for Relief

The judgment and sentence agtihsnothy Coleman are void or
voidable because he did not receive the effective assistance of
counsel during all phases of himpital trial. Counsel fell far
below a minimum standard of reastute legal representation with

the failure to impeach withess Lynnda Gaskins’ testimony with a
prior statement she made to the police on 4/5/96. (Exh. 46).

12



Nineteenth Ground for Relief

The judgment and sentence agtifisnothy Coleman are void or
voidable because he did not receive the effective assistance of
counsel during all phases of htapital trial. Counsel fell far
below a minimum standard of legal representation with the failure
to impeach witness Steve Kasletestimony with a prior statement

he made to the police on 6/20/96. (Exh 47).

Twentieth Ground for Relief

The judgment and sentence agtihisnothy Coleman are void or
voidable because he did not receive the effective assistance of
counsel during all phases of himpital trial. Counsel fell far
below a minimum standard of legal representation with the failure
to impeach James White's testimonigh a prior statement offered

at Timothy Coleman’s aggravatedug trafficking trial (Case No.
95-CR-0484). (Exh. 48).

Twenty-First Ground for Relief

The judgment and sentence agaihsnothy Coleman are void or
voidable because he did not receive the effective assistance of
counsel during all phases of his capirial. Counsel fell below a
minimum standard of reasonablegal representation with the
failure to investigate other plausgbleads as to the identity of the
killer.

Twenty-Second Ground for Relief

The judgment and sentence of Petitioner are void or voidable
because the death penalty as adstered by electrocution in the
State of Ohio violates his coitstional rights to protection from
cruel and unusual punishment and to due process of law. U.S.
Const. Amends. VIII, IX, XIV; Ohio Const. Art. | 88 9, 10, 16;
Ohio Adult Parole Authority v. Woodward ~~ U.S. | 118

S. Ct. 1244 (1998)(five justicebolding that the Due Process
Clause protects the “life” inteseat issue in capital cases).

13



Twenty-Third Ground for Relief

The judgment and sentence agalPstitioner are void or voidable
because the death penalty as adsbémed by lethal injection in the
State of Ohio violates his coitstional rights to protection from
cruel and unusual punishment and to due process of law. U.S.
Const. amends. VI, Xl, XIV; Ohio Const. art. 1 88 9, 10, 16; Ohio
Adult Parole Authority v. Woodward ~ U.S. 118 S. Ct.
1244 (1998)(five justicesolding that the Due Process Clause
protects the “life” interesat issue in capital cases).

(“First Amended Post-Conviction Petition,” Retuoh Writ, Doc. No.167, Apx. Vol. 10 at 1.)
The trial court denied relief on June 1, 2001 (Rebf Writ, Doc. No. 167, Apx. Vol. 10 at 160-
175). Coleman appealed to the Ohio SecondibisTourt of Appeal®n June 27, 2001, raising
only one assignment of error:

Assignment of Error No. I: Thérial court erred in dismissing

appellant’s post-conviction petith where he presented sufficient
operative facts to merit anieentiary hearing and discovery.

Issues Presented for Review and Argument:

1) Is dismissal appropriate where Appellant’'s post-
conviction petition raises substas@ grounds for relief, relies upon
evidence outside the record containing sufficient operative facts,
and raises constitutional violations?

2) When a post-conviction pgtin sets forth meritorious
claims, is dismissal approptéa without first granting an
evidentiary hearing and discovery?
(Return of Writ, Doc. No. 167, Apx. Vol, 11, at 71).
About a month later on July 21, 2001, AtteynStaughton Lynd, identifying himself as
an attorney involved with a number of deadlw inmates, wrote to Coleman as follows:
Yesterday | was told something that is potentially of great
importance to you. | was toltdy a person in a position to know,

that another prisoner on deathwravishes to confess publicly to
the murder for which you have been convicted.

14



(Return of Writ, Doc. No. 167, Apx. Vol. 14 at 56§oleman was at the time represented by
Ohio Public Defender David Bodike J. Joseph Bodinéjs assistant, was oroé the counsel of
record. On August 3, 2001, Bodine obtained fidavit from death row inmate William Sapp
admitting to the murder of Melinda Stevens. The Sapp Affidavit provided details as to a beer
bottle at the scene, the clothing worn by Stevéms,type of weapon used, and the location of
her woundsld. at 26-27. In addition to the affidavidpunsel was also able to discover Sapp’s
involvement in the Springfield drug culture, tisstory of violence against women, and a letter
he wrote to one of his victims in which laétempted to scare and threaten her by claiming
responsibility for a murdéoff of Pleasant [Street].Id. at 28.

As a result of this newly discovered evidence, Coleman filed several motions in the
Common Pleas Court, including a tiom for relief from judgmenpursuant to Ohio R. Civ. P.
60(b), a motion for discovery, a second post-conviction petjtiand a motion for new trial
which stated he “did not kill Melinda Steveri$e has obtained evidence that identifies William
Sapp as the actual killer. Further, Colemas kaidence that this exculpatory evidence was
known, but not disclosed, by the Clark County Boogor.”(Return of Writ, Doc. No. 167, Apx.

Vol. 14 at 19.) In addition, he requested tHathee State’s physical eviwhce, specifically a Colt
45 beer bottle and the rape evidence colleckibrihat had been performed on the victim, be
made available for inspection and forensisting, for discovery, and for preservatitth.at 58.

Based on these motions. Coleman requesteddhs of appeals tetay its proceedings.

(Return of Writ, Doc. No. 167, Apx. Vol. 12 486.) The stay was granted March 25, 2002.

(Decision and Entry, Return of WrDoc. No. 167, Vol. 12 at 143.)

% His second post-conviction relief petition pled two grounds for relief: actual innocenceBaadyav. Maryland
violation (Return of Writ, Doc. No. 167, Apx. Vol. 14 at 96-99). These form the basis of his First and Second
Grounds for Relief in his habeas corpus petition.

15



Sapp had claimed he had sex with Melindav8hs before shooting her and that he had
drunk a Colt 45 beer just before the shooting aftdhe bottle at the scen Police had a rape
test kit collected from Ms. Stevens body amdColt 45 bottle. Common Pleas Judge Lorig
ordered them tested by the Ohio Bureau of Craininvestigation (EntryReturn of Writ, Doc.
No. 167, Vol. 14 at 167). At about the same timelight of the possible protracted new trial
and successive post-conviction proceedings énG@ommon Pleas Court, the court of appeals
lifted the stay of its proceedings (Decision &ry, Return of Writ, Do. No. 167, Vol. 12 at
158) and then affirmed denial tife first post-conwtion petition. State v. ColemaNo. 2001-
CA-42, 2002-Ohio-5377, 2002 Ohio App. LEXIS 5396 (Ohio App.D¥ist. Oct. 4, 2002). On
March 12, 2003, the Ohio Supreme Court dedijurisdiction over a further appeabtate v.
Coleman 98 Ohio St. 3d 1478 (2003).

On July 22, 2004, Judge Lorig denied thetiom for new trial and the second post-
conviction petition, as well as parallel motidiled in the Drug Casé€Decision and Judgment
Entry, Return of Writ, Doc. No. 167, Vol. 15 fdended) at 170-180). The Second District Court
of Appeals affirmed. State v. Colemar£005-Ohio-3874, 2005 Ohio App. LEXIS 3583 (Ohio
App. 2 Dist. July 29, 2005), and the ®hSupreme Court again deddith to accept an appeal.
State v. Colemari07 Ohio St. 3d 167 (2005).

On June 27, 2003, before completion of thatesittourt proceedings, Coleman filed his

habeas corpus petition in this Cynleading eighgrounds for relief:

First Ground for Relief
Petitioner is actually innocent of Melinda Stevens’s murder. His

convictions and death sentence violate the U.S. Constitution. U.S.
Const. Amends. VI, VIII, XIV.

16



Second Ground for Relief

The State of Ohio withheld matatiexculpatory evidence pointing
to a perpetrator other than Petitioner in violation of Petitioner’s due
process rights. U.S.dbst. Amends. V, XIV.

Third Ground for Relief

Petitioner was denied his right to the effective assistance of
counsel at the trial phase of his capital case as guaranteed by the
U.S. Const. Amends. VI and XIV.

Fourth Ground for Relief

Petitioner’'s Constitutional right ta fair, non-arbitrary and reliable
capital sentencing hearing was watdd by his counsel’s ineffective
assistance at the mitigation phaseh capital trial. U.S. Const.
Amends. V, VI, VI, XIV.

Fifth Ground for Relief

The State of Ohio’s exclusion of a petit juror from Petitioner’s
capital trial on the basis othe juror's race rendered a
constitutionally infirm convigbn and sentence. United States
Constitution, Eighth and Fourteenth Amendments.

Sixth Ground for Relief

Petitioner’s conviction was bkad on the admission of tape
recordings, which are so inaudilds to create a danger of unfair
prejudice substantially outweigig any probative value, thereby
violating Petitioner's due process rights. U.S. Const. Amends. VI,
VI, XIV.

Seventh Ground for Relief

When the prejudicial effectof introducing irrelevant and
cumulative testimony and physical exhibits from a prior trial
outweighs any probative value, Petitioner's [sic] is denied due
process and a reliable determinatiof his guilt and sentence. U.S.
Const. Amends. V, VI, VIII, XIV.
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Eighth Ground for Relief

Petitioner’'s convictions and sent&s are constitutionally infirm

because the evidence was insuffitiBnprove Petitioner killed the

decedent with prior calculation and design. United States

Constitution, Fifth, Sixth, Eighth and Fourteenth Amendments.
(Petition, Doc. No. 9.)

On June 28, 2004, Respondent moved to idsiihe First Ground as not cognizable in
habeas corpus and unexhmds the Second Ground as whausted, the Third Ground sub-
claims related to a fingerprint expert and fegluo present testimony from Charles Foster as
procedurally defaulted for lack of presentatiin the state courtsand the Sixth Ground as
procedurally defaulted for lack of a contemgmoeous objection (Motion to Dismiss, Doc. No.
18, PagelD 169). Judge Sargus denied thédviovithout prejudice as to Grounds One and
Two, denied the Motion as round Three, and granted thition as to Ground Six (Opinion
and Order, Doc. No. 32). The reference & tlase was transferred to the undersigned October
14, 2009 (Doc. No. 152). The Return of Writsmded February 23, 2010 (Doc. No. 167) and
the Reply on August 24, 2010 (Doc. No. 170). Jdoty 1, 2011, the Court noted that the case

was ripe for decision (Doc. No. 197).
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ANALYSIS

First Ground for Relief: Actual |nnocence

In his First Ground for Relief, Coleman assdit is actually innocent of the murder of
Melinda Stevens (Petition, Doc. No. 9, PagelD 8).
The Warden'’s first response was that ttiEm was unexhausted (Motion to Dismiss,
Doc. No. 18). Judge Sargus declined to find constructive exhaustion (Opinion and Order, Doc.
No. 32, PagelD 451-458), the state court procesdwere completed, and the Warden has
withdrawn the motion to dismiss on that basis (Doc. No. 43).
The First Ground for Relief is what has cotoebe known as a “&e standing” claim of
actual innocence: a petiher asserts that the Constitutioredity forbids his execution because
he is actually innocent. Such a claim is casted with a “procedurabbr “gateway” actual
innocence claim, that is, a claim that a f@tier's actual innocence excuses his procedural
default in presenting some other constitutional claim in state court. The procedural actual
innocence doctrine was recognized by the Supreme Cowthiup v. Delp513 U.S. 298
(1995), and is summarizday the Sixth Circuit irSouter v. Jone§95 F.3d 577 (8 Cir. 2005),
as follows:
[I]f a habeas petitioner "presanévidence of innocence so strong
that a court cannot have confidence in the outcome of the trial
unless the court is also satisfied that the trial was free of
nonharmless constitutional errahe petitioner should be allowed

to pass through the gateway anduar the merits of his underlying
claims.”

Id. at 590,quoting Schlu@at 513 U.S. at 316.
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It is at this point uncleavhether a free-standing actuahocence claim is cognizable in
habeas corpusin re Davis 565 F.3d 810 (11 Cir. 2009). The leading Supreme Court case,
relied on by Petitioner, iglerrera v. Colling 506 U.S. 390 (1993). There Chief Justice
Rehnquist, writing for the Court, noted that attinnocence claims Bad on newly discovered
evidence, “have never been held to state a ground for fedeedshedlief absent an independent
constitutional violation occurring in ¢hunderlying state criminal proceedingld. at 400. The
Herrera Court left the possibility of a free-si@ing actual innocence claim open by noting “for
the sake of argument in deciding [the] cadleat in a capital case a truly persuasive
demonstration of ‘actual innocenamade after trial would rendéhe execution of a defendant
unconstitutional, and warrant federal habeas rdligfere were no state avenue open to process
such a claim.” Id. at 417; see also House v. Beb47 U.S. 518 (2006)n re Davis supra
Thus, theHerrera Court left open the possibility of suehclaim of actual innocence; however, it
did not go on to decide the claim, stating tltavas “neither necessary nor advisable” to resolve

the issue of freestanding actual innocence clainthis case, where the petitioner was “not
innocent.”"Herrera, 506 U.S. at 419-421. The only guidancevted as to the standard for such
a claim was that the threshold to show actoabcence “would necessarily be extraordinarily
high” and that the evidence presentedHgyrera fell short of that standatd. at 418-419.

The Supreme Court again declintm resolve the question iHouse v. Be]l when it
determined that Petitioner failed to satisfy thigh burden that a hypothetical actual innocence
claim would require. 547 U.S. 518 (2006). THeuseCourt did however note the sequence of
the decisions irHerrera and Schlup and stated that “first leang unresolved the status of

freestanding claims and then establishing the gateway standard implies at the |étestrénat

requires more convincing proof of innocence thachlup” Id. at 555. The Court then
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determined that given the closenesfs House’s actualinnocence claim undeBchlup it
necessarily follows that he failed to meet thigher burden of actuainocence implied under
theHerreradecisionld. This Report uses the standards impliedHeyrera, HouseandSchlup
to decide Coleman’s First Ground for Relief.

When a state court decides on the meritslard constitutional claim later presented to a
federal habeas court, the federal court mustrdeféhe state court decision unless that decision
is contrary to or an objectiselunreasonable applicati of clearly esblished precedent of the
United States Supreme Court. 28 U.§Q@254(d)(1);Harrington v. Richter562 U.S. |, 131
S. Ct. 770, 785 (2011Brown v.Payton,544 U.S. 133, 140 (20058ell v. Cone535 U.S. 685,
693-94 (2002)Williams (Terry) v. Taylor529 U.S. 362, 379 (2000).

The last state court to give a reasonediglon on this claim was the Second District
Court of Appeals on appeal from denial of #exond post-conviction petition. That court also
assumed that a free-standing claim of actualdeanoe was cognizable andcaked the merits of
that claim as presented by Coleman.

Defendant’s primary claim for relieé that he is actually innocent

of the murder of Melinda Stevens. Defendant claims that William
Sapp, who was convicted and secthto death for an unrelated
double murder of two girls in Smgfield, is the actual killer of
Stevens. Defendant’s primary support for this claim is an affidavit
executed by Sapp on August 3, 2001, wherein Sapp admits killing
Melinda Stevens behind RiddleRibs near Pleasant Street, in
Springfield. Sapp describes wigtevens was wearing, the type of
gun he used, the approximate time of the shooting, and the type of
beer he had finished drinking julsefore shooting Stevens. Sapp
further avers that when he was arrested and interviewed by
Springfield police about the other murders of two girls in
Springfield, which occurred in April 1997, he told police at that
time that he had killed Melinda Stevens.

As additional support for his claim of actual innocence, Defendant

submitted a copy of a letter Sapp wrote to Una Timmons sometime
after Sapp was convicted and septghin an unrelated case in
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1996 for Kidnapping, Attempted Ra and Felonious Assault
offenses in which Timmons was the victim. The letter was in the
possession of the State. The date the letter was written is
unknown, but a newspaper article was published on July 14, 1998
about the letter. Inhe letter Sapp threats to harm Timmons
because she testified against him at trial. In an effort to convince
Timmons that he was serioubaat his threats, Sapp reminded
Timmons of some of his othecrimes including “killing your
friend over off of Pleasant.” Dafeant Coleman claims that the
reference is reasonably construeddter to Melinda Stevens, and
that the assertion corroboratesp@a later claim in his affidavit
that he killed Stevens.

In response to Defendant’s cfaiof actual innocence, the State
filed transcripts of a recorded interview between Springfield police
and William Sapp which took ate on June 18, 2002, after the
underlying actions were filed. During that interview, Sapp
completely recanted the statemeintéis previous affidavit and he
denied that he killed Melinda Stens or ever told police that he
had done so. According to Safgpefendant Coleman’s attorney
wrote out the affidavit and he sitgpsigned it. Spp also indicated

in that interview that his reference in the Timmons letter to
someone he killed “over off dPleasant” was meant to indicate
Gloria White, not Melinda Stevens.

* % %

We now turn to the merits of Defendant's claim of actual
innocence. A persuasive demoasitin of actuainnocence made
after trial would render the execution of a defendant
unconstitutionalHerrera v. Collins(1993), 506 U.S. 390, 418, 122
L.Ed. 2d 203, 113 S. Ct. 853. feadant’s claim of actual
innocence in this case is founded on the statements in Sapp’s
affidavit, which the trial ourt found lacks any credibility.

In reviewing petitions for posteawviction relief, a trial court may,

in the exercise of its sound discretion, weigh the credibility of
affidavits submitted in support of the petition in determining
whether to accept the affidaviés true statements of faState v.
Calhoun 86 Ohio St. 3d 279, 1999 Ohio 102, 714 N.E.2d 905.
That same doctrine also comfortably applies to affidavits submitted
in support of a motion for a newal based upon newly discovered
evidence that is material to the defe. In assessing the credibility
of affidavits, the trik court should consideall relevant factors,
including:
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(1) whether the judge reviemg the post-conviction relief
petition also presided at the trial, (2) whether multiple
affidavits contain nearly ghtical language, or otherwise
appear to have been drafted by the same person, (3)
whether the affidavits coain or rely on hearsay, (4)
whether the affiants are rélees of the petitioner, or
otherwise interested in the success of the petitioner’s
efforts, and (5) whether thdfidavits contradict evidence
proffered by the defense at trial. Moreover, a trial court
may find sworn testimony in an affidavit to be
contradicted by evidence in the record by the same
witness, or to be internally inconsistent, thereby
weakening the credibility of that testimony.

Calhoun, supraat 285.

One or more of th€alhounfactors, to the extent that any of them
apply, may be sufficient to justifg conclusion that an affidavit
asserting information outside the record lacks credibllty.

The trial court’s decision disssing Defendant’s successive post-
conviction petition wihout a hearing was, in effect, a grant of
summary judgment to the Statentemplated by R.C. 2953.21(D).
Although, ordinarily, in summaryuggment proceedings the trial
court cannot weigh and consider the credibility of evidentiary
material such as affidavits, pursuantGalhounthe trial court is
permitted in post-conviction proagiegs to weigh the credibility
of affidavits submitted in support of a post-conviction petition, to a
limited extent.

The trial court held that Defend&nclaim of actual innocence is
wholly without meritbecause it is founded upon Sapp’s affidavit,
which lacks any credibility. Wé&nd that in so holding the trial
court did not abuse its discretion,that term is defined by law, in
rejecting Sapp’s affidavit fotack of credibility. See,State v.
Adams(1980), 62 Ohio St. 2d 151, 404 N.E. 2d 144. The court
noted that Sapp is a convicteduble murderer who is under a
sentence of death and has nothing to lose by claiming
responsibility for another murder. The timing of Sapp’s affidavit
also renders its validity suspitis, because it was prepared and
notarized by Defendant’'s own attey just two months after the
trial court had denied Defendantfsst post-conviction petition.
The psychological report onSapp prepared by Dr.
Schmidtgoessling for use in his double murder case mentions
Sapp’s “chronic lying.”
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The Calhounfactors pertain to weaknesses or inconsistencies on
the face of affidavits or the way in which they were procured, and
permit the court to refer to theipr trial record to compare the
averments in affidavits against the evidence that was offered. It is
another matter to reject affidés on the basis of information
obtained after a petition or motionfitked. Therefore, we believe
that Sapp’s affidavit may not bejected because he recanted its
allegations in a subsequent interview with police officers on June
18, 2001. Such conflicts merit a hearing if a choice between
competing versions is made. Wetheless, the court had other,
sound grounds to rejeSapp’s affidavit.

Sapp’s affidavit is inconsistent with the facts of Melinda Stevens’
murder and contradicted by the overwhelming evidence of
Defendant’s guilt presented at trial. Sapp’s claim that he was with
Melinda Stevens minutes before kided her is contradicted not
only by Defendant himself, who admitted to police that he was
with Stevens at Riddles Ribs ments before she was shot, but
also by the testimony of Christopher Holtz, who saw Defendant
and Stevens leave Riddles Ribs together and walk into the alley
behind Riddles Ribs. Momentstéa, Holtz heard gunshots.
Furthermore, no less than sevennesses testified at Defendant’s
trial, his friends and jail budds, about how Defendant bragged
that he was going to kill Stevensrfoer role in his being arrested
and charged with drug offensesdathen, after the fact, about how
he had killed Stevens. Fihg in affirming Defendant's
conviction and death sentencee t®hio Supreme Court observed
that nothing in the record suggie any killer other than Coleman,
and such a claim is basele€nleman, supra85 Ohio St. 3d at
134.

Importantly, the same judge thadjected Defendant’s successive
post-conviction claim of actuainnocence also presided over
Defendant’s trial and was therefore very familiar with the evidence
against him.Calhoun, supra Based upon heag all of the
evidence at trial, ahin accordance witiCalhoun the trial court
could reasonably reject Sapp’s affiitefor lack of credibility, as it
did, because while the evidence at trial shows that Defendant had
ample motive and opportunitg kill StevensSapp’s affidavit fails

to believably portray either. In other words, when viewed in the
context of the overwhelming ewdce of Defendant’s guilt, Sapp’s
declaration that he is responsible for killing Stevens is so
improbable as to constitute no credible evidence.

Defendant has failed to submit evidentiary documents containing
sufficient operative facts to demstrate substantive grounds for
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relief on his claim of actual inmence, regardless of whether the
claim is presented as a successive post-conviction petition, motion
for a new trial, or motion for relief from judgment. The trial court
did not abuse its discretion when it dismissed Defendant’s
successive post-conviction petition, motion for a new trial and
motion for relief from judgmenasserting aractual innocence
claim without a hearing.

State v. Colemar2005 Ohio App LEXIS 3583, 11 18-33'{Dist. 2005).

Assuming that the Supreme Court would recoghizdree-standing actual innocence
claim, Coleman has not shown that the courtppieals’ decision is contrary to or an objectively
unreasonable application ¢iie standards for proving such a claim announcetiemera,
Schlup andHouse.

In support of his claim, Coleman preterthe following as new evidence of his
innocence: that another death row inmate, ¥l Sapp, confessed to killing Stevens, and
described the crime in detail, both identifying timurder weapon and the location of the crime
scene, as well as giving a description of vlaim and the gunshot wounds. (Petition, Doc. No.
9, PagelD 8); (Traverse, Doc. No. 170, Pag&8d9); (Return of Writ, Doc. No. 167, Apx. Vol.
14 at 26-27.) He further argues that additional evidence lends itself to Sapp’s being the probable
killer; specifically that Sapp was known to havietimized several women in Ohio, killing at
least three and injuring others, and thapBavas an active and violent predator in the
Springfield area at the time &tevens’ death. (Traverse, ©@dNo. 170, PagelD 1899); (Return
of Writ, Doc. No. 167, Apx. Vol. 14 at 31-33, 39, 4Further, Petitioner asserts that the State’s
theory for motive was that Stevens’ deathsvpgiompted by her invohment as an undercover
drug informant. Sapp was also involvedhe drug trade as both a user and dehler.

The information contained within the Sapfidavit describes what Stevens was wearing

on the night of the murder, the type of gundjgbe approximate time of the shooting, and the

* This analysis put to one side the question whether such recognition would be retroactive.
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brand of beer Sapp had finished drinking justprtoshooting Stevens. Sapp further stated that
when he was arrested and miewed by Springfield police in relation to the murders of two
Springfield girls, which occurred in April 199'he told police that hénad killed Melinda
Stevens. (Return of Writ, Doc. No. 167, Apx. V&4 at 26-27.) Coleman argues that Sapp’s
involvement as the Kkiller is furer supported by a letter thatgpawrote to one of his surviving
victims, Una Timmons. In this letter he tatens the victim and reminds her that he is
dangerous and is resgmible for a murder “off of Pleasant Stredt’ at 28-30. Stevens’ murder
occurred in the same geneggographical location, in an ajldoehind Riddle’s Ribs off of
Pleasant Street.

As the court of appeals noted, in arterview with police on April 3, 2002, Sapp
completely repudiated his affidavit, denying that killed Melinda Stevens or that he had ever
told police he had done so(Return of Writ, Doc. No. 167, Apx. Vol. 15 at 64, 71-79.)
According to Sapp, Coleman’s attorney wrote out the affidavit and he simply siglteait77-

79. Sapp also indicated in that interview tthet woman referred to ithhe Una Timmons letter
that he killed “over off of Pleasantiias Gloria White, not Melinda Stevend. at 83. Although
the court of appeals could not consider Sapptantation on appeal from a grant of summary
judgment to the State (S&tate v. Colemar2005-Ohio-3874, 2005 Ohio app. LEXIS 3583, |
30 (Ohio App. 2 Dist. July 29, 2009)), this Court is nahder that constraint in assessing
Sapp’s credibility and his recantation makesiiigal affidavit all that much less credible.

Additionally, the evidence presented afaltrwas very damaging to Petitioner.
Christopher Holtz testified that he saw Colemeawk Riddle’s Ribs with Stevens and go into the
alley. (Trial Tr. Vol. 5 at 848.) Moments latee heard gunshots come from the direction of the

alley.Id. at 849, 853. James White testified that noy ewds he aware of the murder plans prior
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to the act, but that Coleman had enlisted him tp wéth the murder and that they had discussed
it on several occasions. (Trial Tr. Vol. 5 at 7287 Some of the conversations concerned the
method of murder, the possibilitie$ which included setting Stevenhome on firg or hiding in

the bushes to shoot héd. at 724. White saw Coleman on ttey of the murder at which time
he was informed that Coleman plannedtake care of it that nightld. at 728. Another inmate,
Donovan Hayes, testified that he overheard sofmese conversations between Coleman and
White while they were all incarceratdd. at 741. FurthefFayette Strodésestified that prior to
the murder, Coleman told her that he could sete time for the drug trafficking charge so he
planned on killing the informant, Stevens. (Trial Vol. 5 at 918-941). Lynda Gaskins also
testified that Coleman was upset when he disealdrat Stevens had been an informant and had
threatened to harm or kill her. (Trial Tr. Vd@.at 1123, 1125.) Hoper8tes testified that the
night of the murder Coleman came to her hostewed her a silver gun with a clip, asked for
bullets, and stated that he wasrgpto take care of the “bitch the¢t me up.” (Trial Tr. Vol. 6 at
949-951.) Hope Strodes statedatttColeman returned laterathnight looking for a police
scannerld. at 952. Fayette Strodes stated that @ale had admitted to her that he had shot
Stevens twice in the head, that had “taken care of it.” (Trialr. Vol. 5 at 918-941.) Vera
Strodes testified that Coleman came to the hthesenight, that he was jittery and nervous and
looking for a police scanner. (Tridk. Vol. 6 at 1013.) She hameviously heard him reference
the drug charges, saying it was nothing de was not going to do the tinhé. at 1017. Antwan
Warren, who was in jail with Petitioner, stateattiColeman described the murder to him, both

in terms of how it happened and the weapon useat 1095-1096.

® Fayette Strodes was deceased by the time the Murderw@aseied. Her testimony from the Drug Case was
offered in lieu of live testimony.
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Likewise, inmate Steve Kasletestified that Coleman Hatold him about the drug
trafficking charges, about Stevens’ being iaformant, and about killing her to prevent her
testimony.ld. at 1103-1107. Kasler presented specific details including how Coleman and
Stevens met that night, the location and nunabevounds, the type of gun used in the murder,
the weather conditions on the nighftthe murder, the fact that Coleman had gotten rid of the
gun, and possible plans to kill others, including F&yand Vera Strodes, #gey were willing to
testify against him in the murder tridfl. Kasler further stated that not only did Coleman tell
him how he shot Stevens, but he deistrated how and where he shot her.at 1110. Lynda
Gaskins also testified that Coleman told hemisf plans prior to the murder and also that he
came to her house that night, described the details of the actual murder, and demonstrated how
Stevens fell once she had been shibtat 1129-1130, 1133-1136.

Given all of this testimony and his owecantation, Sapp’s claim that he murdered
Melinda Stevens is completely incredible. I&pan’s First Ground for Relief is therefore
without merit and the Second Dist Court of Appeals decisiomo that effect is not an
objectively unreasonabl application ofHerrera, House and Schlup The First Ground for
Relief should therefore be dismissed with prejudice.

Under Rule 11 of the Rules Governing § 225ases, a court “must issue or deny a
certificate of appealability wheih enters a final order adverse ttwe applicant.” To obtain a
certificate of appealability, a petitioner must shatMeast that “jurists of reason would find it
debatable whether the petition states a velidn of denial of a constitutional rightSlack v.
McDaniel 529 U.S. 473, 484 (2000). That is, it mfist that reasonablgrists would find the
district court’s assessment of the petitioner’s constitutional claims debatable or wrong or because

they warrant encouragement to proceed furtBanks v. Dretke540 U.S. 668, 705 (2004);
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Miller-El v. Cockrell, 537 U.S. 322, 336 (2003). If the dist court dismisses the petition on
procedural grounds without reaching the consthal questions, the petitioner must also show
that jurists of reason wouldnfl it debatable whether the districourt was correct in its
procedural ruling.Slack 529 U.S. at 484. The procedural isshould be decided first so as to
avoid unnecessary constitutional rulin§sack 529 U.S. at 48%;iting Ashwander v. TVA297
U.S. 288, 347 (1936)(Brandeis, J., caming). The first part of thisest is equivalent to making
a substantial showing of the dehbf a constitutional right, sluding showing that reasonable
jurists could debate whatr the petition should kia been resolved indifferent manner or that
the issues presented were adequate to deserve encouragement to proceedSlkacther.,
McDaniel 529 U.S. 473 at 484 (200@uoting Barefoot v. Estellel63 U.S. 880, 893 (1983).
The relevant holding i&lackis as follows:

[W]hen the district court denies a habeas petition on procedural

grounds without reaching the prisoner's underlying constitutional

claim, a COA should issue (and an appeal of the district court's

order may be taken) if the prisor&rows, at least, that jurists of

reason would find it debatable whet the petitiorstates a valid

claim of the denial of a constttanal right, and tht jurists of

reason would find it debatablehether the district court was

correct in its pocedural ruling.
529 U.S. at 478.

The standard is higher than the absencdrivblity required to permit an appeal to

proceedn forma pauperis. Idat 893.

Obviously the petitioner need not show that he should prevail on

the merits... Rather, he must ndenstrate that the issues are

debatable among jurists of reasotiat a court could resolve the

issues [in a different manner]; drat the questins are 'adequate
to deserve encouragement to proceed further.'
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Id. n.4. Accord, Miller-El v. Cockre]l537 U.S. 322 (2003). A certiite of appealability is not
to be issuegbro formaor as a matter of coursdd. at 1040. Rather, the district and appellate
courts must differentiate bedéen those appeals deservingrattsn and thosevhich plainly do
not. Id. A blanket certificate of appealability for all claims is improper, even in a capital case.
Frazier v. Huffman348 F.3d 174 (BCir. 2003),citing Porterfield v. Bell258 F.3d 484 (8 Cir.
2001).

Reasonable jurists would not disagree with kagistrate Judge’sroposed disposition
of the First Ground for Relief and thereforel€uoan should not be granted a certificate of

appealability on this ground.

Second Ground for Relief: Violation of Brady v. Maryland

In his Second Ground for Relief, Colemangues the State witkeld exculpatory
evidence in violation of its duty undBrady v. Maryland373 U.S. 83 (1963). As with the First
Ground, the Warden originally claimed th@round for Relief was unexhausted, but has
withdrawn that claim in light ofhe final state court decision the second post-conviction relief
proceeding.

To understand the basis for ColemaBrady claims, a short chronology is helpful.
Melinda Stevens was found murdered on Jan@adQ96. Coleman stood trial for the murder
and was sentenced on February 21, 1997. Shortly thereafter, William Sapp was questioned by
the police on April 2 and 3, 1997, on the unrelated murders of two young Springfield girls. In
his later obtained affidavit, Sampaimed during that interview hiaformed the officers that he

was responsible for the murder of StevéR&turn of Writ, Doc. No. 167, Apx. Vol. 14 at 26.)
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In July of 1998, Sapp sent a letterone of his victims, Uma Timmonelaiming responsibility

for the murder of a woman in the Springfiddea, though he did not describe or name the
victim. Id. at 28. It was not until July 21, 2001, whesntacted by an attorney alerting him to
Sapp’s claims, that Coleman haaly indication someone else waaiming responsibility for the
murder. On August 3, 2001, Petitioner's ateynobtained a sworn affidavit from Sapp
confessing to the murddd. at 26.

Petitioner then filed motions for; leave itefa motion for a new trial, motions for relief
from judgment, and a successive petition for mostviction relief. Judge Lorig, a trial court
judge in the Clark County Couof Common Pleas, reviewed thetual innocence claim, which
was based primarily on the new evidence opEa affidavit, newspapearticles recounting
Sapp’s violent past, Sapp’s psytdwgical profile, and the lettefrom Attorney Lynd alerting
Coleman to Sapp’s confession. (“ Decision and Judgment Entry,” Return of Writ, Doc. No. 167,
Apx. Vol. 15 (Amended) at 170-171.Judge Lorig further noted ColemarBsady claims in
support of his actual innocencegsfically, the allegaon contained in Sapg’affidavit that he
had confessed to Stevens’ murder to the police and the police/prosecutor withheld this
confession, and that a second ewsion was made in a letter partedly written by Sapp to one
of his victims, Uma Timmondd. at 172-175.

Judge Lorig held that thisvidence was insufficient for thelief Coleman was seeking.
Specifically he held that Coleman failed to oféay other evidentiary submission to support the
alleged confession contained iretaffidavit. He further held:

Coleman’s claim of actual innocence is wholly without merit. It is
founded on the affidavit of aoafessed double murderer under a
sentence of death, who thus ha#éelito lose in claiming another
murder. Moreover, the psycloglical report on Sapp by Dr.

Schmidtgoessling provides a myriad of reasons why Sapp’s word,
sworn or otherwise, lacks relialtyi The timing of the affidavit
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also causes skepticism of its contents, where it was written and

notarized by Coleman’s own att@wy just two months after this

Court denied Coleman’s fist post-conviction petition. In addition,

Sapp disavowed the affidavit during his interview with detective

Moody.
Id. at 177. The court also found that Detectiteody, through an affidavit, denied that Sapp
had confessed to killing Stevens. This is sufgmbthrough a transg@t of Moody’s interview
with Sapp, in which Sapp deni&dling Stevens or confsing to the murder and stated that the
affidavit was written by Coleman’s counskl. at 175. The trial judge al$wld that in regard to
the Timmons’ letter that there was no reason tiewe that the letter was exculpatory as the only
link between the confessian this letter and the murder of Stevens is Coleman’s allegation.
Coleman failed to provide argvidence to support this linkd. at 174. Without more, the threat
of carrying out violence against Timmons like diid to “your friend &f of Pleasant” was not
enough to show that he was referring to Melinda Stevdnat 175.

The Judge also memorialized the agreemetmden the parties for scientific testing on a
beer bottle found at the crime scene, as well as on the rape kit performed on theldicim.
176. At the time of the original testing “thesults showed no genetic material on the beer
bottle, and insufficient genetic material frone ttape kit for DNA identification. Consequently,
the outcome of this testing lent napport to Coleman’s claim of innocenced. Given the
strength of evidence againstl@€man, and based on all the evidence, Judge Lorig overruled the
motions and dismissed the successive petition for post-convitdicat. 180.

Coleman then appealed to the Second Dis@umtirt of Appeals, the last state court to
give a reasoned decision on this ground, which held:

We now turn to the merits of Defendant’s claim that the State
committed a violation of the requirements Brfady v. Maryland
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(1963), 373 U.S. 83, 10 L. Ed. 2d 215, 83 S. Ct. 1194, when it
failed to disclose to Defendant’s counsel exculpatory evidence that
Sapp, and not Coleman, killed Madia Stevens. That claim is
supported by Sapp’s affidavit, whein Sapp claims that when
Springfield police interviewed hinm connection with the murder

of two Springfield girls, which occurred on April 2 and 3, 1997, he
told police at that time that he had killed Melinda Stevens. As
further support for this claim, Defendant also relies on the letter
Sapp wrote to Una Timmons, which was in the possession of the
State and never turned over defense counsel, wherein Sapp
refers to kiling someone “ovesff Pleasant.” Defendant claims
that this is a reference to Melinda Stevens, and it corroborates
Sapp’s claim in his affidavit thate killed Melinda Stevens.

As we previously discussed, theatrcourt properly rejected Sapp’s
affidavit because it lacks any credibility. As for the Timmon’s
letter, it makes no specific reference to the murder of Melinda
Stevens. It refers only to the killing of someone “over off
Pleasant.”

In order to constitute a vidian of due process, the evidence
withheld from Defendant must k@) favorable to the defendant
and (2) material to guilt or innocendgrady, supra. Defendant’s
bare allegation that Sapp’s reference in the Timmons letter to
someone “over off Pleasant” means Melinda Stevens is not
evidence that supports that proposition. While the letter is
certainly favorable to Defendant tiee extent that it suggests Sapp
was the perpetrator, given the vagundefinite reference in the
Timmons letter to someone Sapp had killed “over off Pleasant,”
the jury would necessarily have had to speculate as to whether
Sapp was referring to Melinda Stevens. Therefore, the letter is
simply too indefinite in its naturéo be material to Defendant’s
guilt or innocence with respect the killing of Melinda Stevens.

No Bradyviolation is demonstrated.

State v. Colemar2005 Ohio App. LEXIS 3583, *18-19Dist. 2005).

The State has a duty to produce exculpatoryemdd in a criminal case. If it withholds
material evidence, the comtion must be reverseBrady v. Maryland373 U.S. 83 (1963). The
materiality of the favorable evidence “must bealeated in the context of the entire record.”

United States v. Agur€l27 U.S. 97, 112-113 (1976). "Evidence is material only if there is a
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reasonable probability that, had the evidence lmBeciosed to the defense, the result of the

proceeding would have been different. A 'reabte@robability’ is a probability sufficient to

undermine confidence in the outcomé@riited States v. Bagle}73 U.S. 667, 683 (1985).

There are three essential components of aBrady violation: the evidence at issue must

be favorable to the accused, eittbecause it is exculpatory, because it is impeaching; the

evidence must have been suppressed by the Sitduey, willfully or inadrertently; and prejudice

must have ensue8trickler v. Greengb27 U.S. 263 (1999):

Id. at 280.

In Brady, this Court held "that theuppression by the prosecution

of evidence favorable to an accused upon request violates due
process where the evidence is material either to guilt or to
punishment, irrespective of the good faith or bad faith of the
prosecution.” 373 U.S., at 87, 83C&.1194. We have since held
that the duty to disclose such evidence is applicable even though
there has been no request by the accudeded States v. Agurs

427 U.S. 97, 107, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976), and that
the duty encompasses impeachment evidence as well as
exculpatory evidencd)nited States v. Bagley73 U.S. 667, 676,

105 S.Ct. 3375, 87 L.Ed.2d 481 (198Such evidence is material

"if there is a reasonable probatylthat, had the evidence been
disclosed to the defense, the desid the proceeding would have
been different."Id., at 682, 105 S.Ct. 3375; see alsgles v.
Whitley, 514 U.S. 419, 433-434, 115 S.Ct. 1555, 131 L.Ed.2d 490
(1995). Moreover, the rule enopasses evidence "known only to
police investigators andot to the prosecutor.ld., at 438, 115
S.Ct. 1555. In order to comply witBrady, therefore, "the
individual prosecutor has a duty learn of any favorable evidence
known to the others acting on the goveent's behalf in this case,
including the police.Kyles 514 U.S., at 437, 115 S.Ct. 1555.

The Sixth Circuit has explained habeagpog review of a state court decision dBrady

claim as follows:

Under Brady v. Maryland 373 U.S. 83 (1963), the prosecution
must disclose all material, exculpatory evidence to a defendant,
irrespective of whether the failute disclose waslone in good or
bad faith. To assert a succesduhdy claim, a habeas petitioner
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must show that (1) the withheld evidence was favorable to the
petitioner, (2) the evidence was suppressed by the government, and
(3) the petitioner suffered prejudicstrickler v. Greengb27 U.S.
263, 281-82 (1999). TheBrady rule encompasses both
exculpatory and impeachment evidence when such evidence is
material.United States v. Bagley73 U.S. 667, 676 (1985). This
Court explained inUnited States v. Bencthat “[m]ateriality
pertains to the issue of guilt or innocence, and not to the
defendant’s ability to prepare for trial.” 28 F.3d 555, 560 (fr.
1994) (citing United States v. Agurs427 U.S. 97, 112 n.20
(1976)). Evidence is material und@&rady if a reasonable
probability exists that, had thevidence been disclosed to the
defense, the result of the prode® would have been different.
Bagley 473 U.S. at 682. A reasonabprobability is one that
sufficiently undermines confidende the outcome of the triald.

“The question is not whether tidefendant would more likely than
not have received a different rdict with the evidence, but
whether in its absence he receiethir trial, understood as a trial
resulting in a verdictvorthy of confidence.Kyles v. Whitley514

U.S. 419, 434 (1995). When detémmg whether the withheld
information was material and tlefore prejudicialwe consider it

in light of the evidence available for trial that supports the
petitioner’s conviction. SeBowns v. Smiti395 F.3d 251, 260 {6

Cir. 2005);Clinkscale v. Carter375 F.3d 430, 445 {6Cir. 2004).

Jells v. Mitchel] 538 F.3d 478, 501-02 {&Cir. 2008).

Petitioner alleges that the State violaBrddywhen it failed to provide Coleman with the
information identifying Sapp as the perpetratotha$ crime. (Petition, Do No. 9, PagelD 10.)
Specifically, Petitioner cites to a letter written $gpp to one of his victims, Una Timmons, as
well as his confession to law enforcemédt.

To meetBrady criteria the evidence at issue mims favorable to the accused, either
because it is exculpatory, ordaaise it is impeaching; the egitte must have been suppressed
by the State, either willfully or inadvertently; and prejudice must have enSiedkler v.

Greene 527 U.S. 263 (1999). Certainly, if true, tarious confessions by Sapp in the form of

the letter and the confession (supported byaé#idavit) would be favorable to Coleman.

35



However, to succeed in this claim, he mus$tow prejudice ensued from this suppressed
evidence.

For reasons set forth in tlanalysis of Ground One, the [gaaffidavit is not credible
evidence. The letter written by Sapp to his victiimmons, does in fact reference a murder off
of Pleasant. Coleman argues that, “[w]hileef€ctive] Moody believes White is the person
whom Sapp is referring to in his letter tarifmons, the fact that Sapp has never been charged
with White’s murder leaves open the very reatbility that Sapp’s reference was to Stevens’
murder.” (Traverse, Doc. No. 170, PagelB11-1912.) The letter, hawver, fails to offer
specifics, so the idea that it references Stevemserely speculative. Furthermore, the Court
notes that the letter suffers from the same credibility issues as the affidavit. Just because the
letter was purportedly been wdn by Sapp, it does not necessafdifow that the information
contained therein is the absolute truth, especgailgn his noted propensity for “chronic lying.”
The Court also observes that during the police interview in which he recants the affidavit, the
detective noted that in the p&spp had claimed responsibility formes he did not commit.

Petitionersupportsthis Brady claim with the DNA testingperformed on a beer bottle
found in the alley behind Riddle’s Ribs. (Trawer®oc. No. 170, PagelD 1912.) He argues that
there is genetic evidence on the bottle that Segbared a beer with amidentified person in
the alley prior to her murdeld. He further assertthat this supports $@’s statement in the
affidavit that he shared a beer with Steveéds. Petitioner sought andas granted DNA testing
by the state court. Forensic testing was donbath the beer bottle and the rape kit performed
on Stevens. The report from BCI stated tthet DNA profile from tle rape kit slides was

consistent with the victim, Meida Stevens. No DNA was detectan the beer bottle. (Doc.
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No. 121, Ex. 14, PagelD 1070.) Bode Techggl Group also tested the evidence and
discovered only a partial female profild. at 1071.

Coleman motioned this Court for additional testing or retesting of the above items, in
addition to Stevens’ underweand shorts which had never been tested. (Motion for Funds for
Expert Assistance, Doc. No. 45.) He basad tequest on the newljiscovered confession of
Sapp, in which he stated he had shared a bilerStevens and had engalge intercourse with
her prior to killing herld. at PagelD 557. The requested retesting could be used to determine
whether Coleman or Sapp was the source of tbiedical evidence. In addition Coleman cited
to allegations of error-ridden t@sg practices by Bode Technology Grough. The motion was
granted and DNA testing was performed agélpon completion, Coleman filed a motion to
expand or supplement the record. (Doc. No. 12Ajter further forensic analysis, it was
determined that both Coleman and Sapp werdrmited as contributors to the DNA found in the
rape collection kit and thatehe was not enough genetic infatmon found on théeer bottle to
make a determination(Doc. No. 121, Ex. 15-16.) The results do not support Coleman’s
contention that Sapp was the actual perpetrataggaRiéess of the results, this Court notes that
we cannot consider this evidence un@etlen v. Pinholsterns those results were not before the
state courtsCullen v. Pinholster131 S. Ct. 1388, 179 LEd. 2d 557 (2011). ThEinholster
Court ruled that “review under § 2254(d)(1) isitiea to the record that was before the state
court that adjudicated the claim on the meritd.”at 1398. It supported this holding by stating
that “[i]t would be strange to ask federal coudsanalyze whether aaté court’'s adjudication
resulted in a decision that was unreasonabllieggederal law to facts not before the state

court.” Id. at 1399. The court continued to clarifatlevidence introduced in federal court has

Al but one of the alleles found on the small sample collected from the beer bottle were compatible with Stevens.
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no bearing in 2254(d)(1) review. dfclaim has been adjudicatedtbe merits by a state court, a
federal habeas petitioner must overcome thédiron of § 2254 (d)(1) omhe record that was
before the state court.

In viewing the above evidence in contexttio¢ entire record, theris not a reasonable
probability that the result of the proceeding would have been different, even given the Sapp
affidavit. The affidavit lacked credibility and as outlined in the First Ground for Relief, the
evidence against Petitioner was overwhelmingmé&dion of the information contained in the
affidavit would not have undermined the confidenn the outcome. The decision of the state
court was neither contrary to, nor an unogedle application ddupreme Court law.

In this case, the Magistrate Judge condudEasonable jurists caldisagree with his
conclusion that the Second Claim for Relief shouldlisenissed with prejudice. If the District
Court does dismiss the Claim as recommendesl Mhgistrate Judge s recommends that a

certificate of appealability be issued on this claim.

Third Ground for Rdlief: Ineffective Assistanceat Trial

In his Third Ground for Relief, Coleman assémswas denied the effective assistance of
counsel at trial during the guilt phase (Petition, Doc. No. 9, PagelD 12); (Traverse, Doc. No.
170, PagelD 1922).

Respondent asserts this clastmould be summarily deniedrftailure to plead the claim

appropriately (Return of Writ, Doc. No. 167,dedD 1847). As with Ground One, the Court
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concludes that the pleading of this claim diss Rule 2(c) of the Rules Governing 8 2254
Cases.

Petitioner presented an ineffective assistaotérial counsel clan on direct appeal.
State v. Coleman85 Ohio St. 3d 129, 133-135 (1999). Hased this @dim again, with
supporting evidentiary documentation, in his fpest-conviction relief ption. The trial court
denied relief and upon review gtltourt of appeals affirme&tate v. Colemar2002 Ohio 5377,
2002 Ohio App. LEXIS 5396 [2 Dist. Ohio 2002), and the Ohio Supreme Court declined
further review State v. Colemard8 Ohio St. 3d 1478, 2003 Ohio 974, 784 N.E.2d 711 (2003).

The governing standard for ineffeativassistance ofocnsel is found irStrickland v.
Washington466 U.S. 668 (1984):

A convicted defendant's claim ah counsel's assistance was so
defective as to requarreversal of a convion or death sentence
has two components. First, the defendant must show that counsel's
performance was deficient. Thigquires showing that counsel
was not functioning as the "counsel" guaranteed the defendant by
the Sixth Amendment. Second, thefendant must show that the
deficient performance prejudicethe defense. This requires
showing that counsel's errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable. Unless a
defendant makes both showings, cannot be said that the
conviction or death sentence rited from a breakdown in the
adversary process that renders the result unreliable.

466 U.S. at 687. In other words, to establistffective assistance, a defendant must show both

deficient performance and prejudicBerghuis v. Thompkins, U.S. , , 130 S.Ct. 2250,

2255 (2010)¢iting Knowles v. Mirzayanc&56 U.S. 111 (2009).
With respect to the first prong of tistricklandtest, the Supreme Court has commanded:

Judicial scrutiny of counsel'performance must be highly
deferential. . . . A fair assessnt of attorney performance requires
that every effort be made tdireinate the distorting effects of
hindsight, to reconstruct the adinmstances of counsel’s challenged
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conduct, and to evaluate the condinom counsel’s perspective at
the time. Because of the ddfilties inherent in making the
evaluation, a court must indulge a strong presumption that
counsel's conduct falls within a wide range of reasonable
professional assistance; thattise defendant must overcome the
presumption that, under the circstances, the challenged action
"might be considered sound trial strategy."
466 U.S. at 689.

As to the second prong, the Supreme Court held:
The defendant must show thaietl is a reasobé&e probability
that, but for counsel's unprofessabnerrors, the result of the

proceeding would have been different. A reasonable probability is
a probability sufficient to oveomme confidence in the outcome.

466 U.S. at 694.See also Darden v. Wainwright77 U.S. 168, 184 (198&)iting, Strickland,
supra; Wong v. Moneyl42 F.3d 313, 319 (6Cir. 1998) citing, Strickland, supraBlackburn v.
Foltz, 828 F.2d 1177, 1180 '(6Cir. 1987)quoting Strickland,466 U.S. at 687. “The likelihood
of a different result must be suéstial, not justconceivable.” Storey v. Vasbinde657 F.3d
372, 379 (B Cir. 2011),cert. denied,  U.S. 132 S.Ct. 1760 (201@)ptingHarrington
v. Richter562 U.S. _, 131 S. Ct. 770, 792 (2011).

As to the prejudice prong, the test is wiegtcounsel's errors ¥ likely undermined the
reliability of, or confidence in, the resultVest v. Seabold@3 F.3d 81, 84 {BCir. 1996), citing
Lockhart v. Fretwe|l506 U.S. 364 (1993). "Counsel is constitnally ineffective only if [his or
her] performance below professional standardseduihe defendant tode what he otherwise
probably would have won.'United States v. Morrov@77 F.2d 222 (8 Cir. 1992). Defects in
assistance that have no probable effect ortriaks outcome do not establish a constitutional
violation. Mickens v. Taylor535 U.S. 162, 166 (2002). To sh@nrejudice the new evidence
that a habeas petitioner presents must differ snbstantial way — in strength and subject matter

— from the evidence actually presentétill v. Mitchell, 400 F.3d 308 (BCir. 2005).
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As with other constitutional claims, whetke state courts have decided a claim of
ineffective assistance of triabansel on the merits, that decisisnentitled to deference unless
the petitioner can show that it was contréwyor an objectively umasonable application of
Supreme Court precedent.

Petitioner makes the generakartion of ineffectiveness obunsel based on their failure
to investigate. (Traverse, Doc. No. 170, Pag&fi24.) He argues thabvunsel failed to do the
very basics, such as having rehe discovery proded by the Statdd. He also specifically
states that no DNA evidence linked him te tmurder, yet defense counsel did nothing to
challenge the evidence offered by the State, sutheasair of shoes andafinel shirt. (Petition,
Doc. No. 9, PagelD 12); (Traverse, Doc. M@0, PagelD 1924.) Courdailed to question the
size, the condition, and thexistence of fingerprints or DNA on these itemid. He presented
this sub-claim of insufficiencyf the evidence/lack gbhysical evidence itoth direct appeal
and in post-conviction relief. On direappeal, the state supreme court appliedStiekland
standard in its analysis and held:

In his first proposition of law, ggellant contends that his trial
counsel rendered ineffective asaiste. Reversal of convictions
on ineffective assistance requires that the defendant show, first,
“that counsel’'s performance waeficient” and, second, “that the
deficient performance prejudiceithe defense * * * [so as] to
deprive the defendant of a fair trialStrickland v. Washington
(1984), 466 U.S. 668, 687, 104 Gt. 2052, 2064, 80 L. Ed. 2d
674, 693. Accordbtate v. Bradley1989), 42 Ohio St. 3d 136, 538
N.E. 2d 373, paragraph two of the syllabus.

A. Failure to Challenge Insufficiency of Evidence

Coleman contends that his counfeled to “adequately illustrate

the insufficiency of the State’s casafjainst him. He asserts that
no physical evidence linked him tiee crime scene, that testimony
against him was inconsistent, and that a substantial number of

leads pointed to a killer other than Coleman. Yet, despite
Coleman'’s claims, his counsel’s timel choices did not fall below
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“an objective standard akasonable representatiorBtadley, 42
Ohio St. 3d 136, 538 N.E. 2d 373, paragraph two of the syllabus.

Coleman cites materials and docunsetihat he claims his counsel

did not fully exploit, and thateflect witness bias, grounds for
impeachment, and asserted inconsistencies between trial testimony
and pretrial statements or former testimony. However, Coleman
largely cites and relies upon materials released by the state in open
pretrial discovery, as well asatiscripts from other cases. Yet
these materials were not in eviderbefore the trial court and are
not in the record before this court. Because “[a] reviewing court
cannot add matter to the record before it, which was not a part of
the trial court’s proceedings,” Cofan’s attempt to have this court
consider this material must fatbtate v. Ishmai(1978), 54 Ohio

St. 2d 402, 8 Ohio Op. 3d 405, 377 N.E.2d 500, paragraph one of
the syllabus. Any allegations wofeffectiveness based on facts not
appearing in the record should be reviewed through the
postconviction remedies of R.C. 2953.3tate v. Cooperrider
(1983), 4 Ohio St. 3d 226, 228, 4 Ohio B. Rep. 580, 582, 448
N.E.2d 452, 454.

Next, Coleman contends that nbygical evidence linked him to
the crime scene. However, Coleman admitted to police the day
after the murder that he was witevens at Riddle’Ribs, near the
murder scene, and that he left with her near the time of the murder.
Additionally, Christopher Holtz, an unimpeached eyewitness, saw
both Stevens and Coleman at Riddle’s and in the alley outside,
shortly before Holtz heard shots and the murder occurred.

Nor was it even necessary forettphysical evidence to prove
Coleman’s identity as the Kkiller. Over the course of several
months, Coleman repeatedly told eyewitnesses that he intended to
kill Stevens and why he intended to do so. On the day of the
murder, he told Hope Strodes tlne intended to shoot “the bitch”
that day; also that day, he told James White that he was “going to
take care of it [the murder].” Immediately after the murder,
Coleman separately told Fayette Strodes and Lynnda Gaskins what
he had done, demonstrating to Gaskins how “the bitch fell like a
rock.” Later, he also admitted to White, Vera Strodes, and Gaskins
that he had shot Stevens. Months later, Coleman admitted to
inmate Kasler how and why he had shot Stevens and furnished
details the killer would have known.

In any event, there was physi@lidence and other testimony that

reinforced Coleman’s admissions that he had killed Stevens.
Inmate Donovan Hayes corroboratéthite’s testimony. Fayette,
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Gaskins, and White all testified to Coleman’s obsession to get
Stevens. Several witnesses testified that Coleman wore a flannel
shirt that evening, witlsockleburs stuck on itPolice later found a
flannel shirt replete with cockleburs, identified as what Coleman
wore that day, abandoned in a doghouse at the Strodeses’
residence.

Dr. Stewart, the pathologist,oefirmed descriptions given by
Coleman to Gaskins and Kasler as to where and how Coleman shot
Stevens, i.e., two bullets to theckeof the head. Also, the severed
vertebrae corroborated Colemsan’description that Stevens
“dropped like a rock” when she wabot. Furthermore, shells of
.380 caliber bullets were found aktlcene, and a forensic expert
verified that the .380 caliber bullets were likely fired from a Davis
P-380, the same type of gun that Coleman told Kasler he used to
shoot Stevens. Additionally, Davis P-380 automatics come in
chrome models and Hope Strodes saw Coleman with a silver,
semi-automatic gun less than an hour before the murder. Given the
strength of this evidence, Coleman’s claim that a substantial
number of leads point to another killer other than Coleman is
baseless. Nothing in the redsuggests any other killer.

Coleman’s counsel presented credible and competent
representation by attempting to challenge his identity as the Kkiller,
an enormous task given Colemapispensity to talk about how he
was going to kill Stevens and, after the deed, how he had done so.
Counsel examined witnesses oab their asserted bias or
impeached their character, whemppropriate. “A] court must
indulge a strong presumption thedunsel’s conduct falls within

the wide range of reasonable professional assistan&#fi¢kland

466 U.S. at 689. 104 S. Ct. at 2085, L.Ed. 2d at 694. Here, no
deficient performance of duty occurred.

Additionally, Coleman fails to establish that any prejudice arose
from his counsel’s tactical deasis. To show prejudice, “the
defendant must prove that theegists a reasonable probability
that, were it not for counsel’s errors, the result of the trial would
have been different.State v. Bradley42 Ohio St. 3d 136, 538
N.E. 2d 373, paragraph three ofetlsyllabus. In view of the
compelling evidence of Coleman’s guilt, different tactical choices
would have made no difference.

State v. Colemar85 Ohio St. 3d 129, 133-135 (1999).
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Coleman supplied additional evidence outside the record and presented this claim again
on post-conviction relief. The court of appeafmin determined the claim lacked merit based
upon the following reasoning:

Coleman contends counsels’ failuoepursue thenvestigation was
particularly egregious given thack of physical evidence tying
him to Stevens’ homicide. The Ohio Supreme Court, however,
addressed this claim that themas a lack of physical evidence
linking Coleman to the crime.

In any event, there was physi@lidence and other testimony that
reinforced Coleman’s admissions that he had killed Stevens.
Inmate Donovan Hayes corroboratéthite’s testimony. Fayette,
Gaskins, and White all testified to Coleman’s obsession to get
Stevens. Several witnesses testified that Coleman wore a flannel
shirt that evening, witlsockleburs stuck on itPolice later found a
flannel shirt replete with cockleburs, identified as what Coleman
wore that day, abandoned in a doghouse at the Strodeses’
residence.

Dr. Stewart, the pathologist,osfirmed descriptions given by
Coleman to Gaskins and Kasler as to where and how Coleman shot
Stevens, i.e., two bullets to theckeof the head. Also, the severed
vertebrae corroborated Colemsan’description that Stevens
“dropped like a rock” when she watot. Furthermore, shells of
.380 caliber bullets were likelyréd from a Davis P-380, the same
type of gun that Coleman told Kaslhe used to shoot Stevens.
Additionally, Davis P-380 automatic®me in chrome models and
Hope Strodes saw Coleman with a silver, semi-automatic gun less
than an hour before the murderGiven the strength of this
evidence, Coleman’s claim that a substantial number of leads point
to another killer other than Coleman is baseless. Nothing in the
record suggests any other Kkiller.

The court also noted that Colan’s trial counsel faced an
enormous task in representing Coleman given his propensity to
talk to others about how he wagsing to kill Stevens, and then
after the crime how he had in fact done Goleman 85 Ohio St.

3d at 135.

The evidentiary material does indicate that Stevens made drug
buys for the police from other individuals in the Springfield area.
These other individuals however didt brag to their friends that
they had “taken care of” Melinda Stevens. Also we have examined
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Ms. Almon’s statement (Def. Ex. 17) and nowhere does Ms.

Almon state that Melinda’s daugiitsaw her mother shot. Ms.

Almon said Rosa told her Lindsayas in Riddle’s with her mother

before her mother was killed. (Ex. 17, p. 3).

We agree with the trial court’sniiing that an evidentiary hearing

was not necessary to resolve this claim. The evidentiary material

does not provide evidence th@bleman was prejudiced by his

counsel’s conduct. The mater@dbes not suggéshe reasonable

probability that had counsel investigated these “leads” a different

trial result would have occurred-he trial courfproperly overruled

the twenty-first claim.
State v. Colemar2002 Ohio 5377 at 1 102-107{Dist. Ohio 2002).

Petitioner asserts that coungaled to highlight the lack gbhysical evidence. (Traverse,

Doc. No. 170 at PagelD 1924.) He notes gmlnever located a murder weapon, nor did the
State provide any DNA evidencéd. He argues that shoes intrged at trial were found three
months after the murder, but were not weatherdmeahd seemed fairly new, so they could not
have been at that location foloag period of time. He further argaighat he was not asked to try
on the shoes nor the flannel shic. This sub-claim is without mi¢ as Petitioner fails to show
the state courts’ finding of a lack of prejudice is an objectively unreasonable application of
Strickland Even had counsel argued the lack of ptgisevidence, there is ample testimony in
the record regarding the flanrairt worn by Petitioner and cdekburs found on the shirt. (Trial
Tr. Vol. 5 at 849-850, 888); (Trial Tr. Vo& at 1015-1016, 1131.) Additionally. fellow inmate
Steven Kasler testified that Coleman had toich that some of the clothing was left in the
Strodeses’ doghouse, the locatiorwihich the flannel shirt and shoe were lodad by police.

(Trial Tr. Vol. 5 at 886); (Trial Tr. Vol. 6 at D¥.) Furthermore, Coleman himself, as well as a

witness, placed him at Riddle’s Ribs withethiictim around the time of murder. Additional
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testimony related to Petitioner’'s plan to mur@&tevens, as well as shistatements after the
murder that he had “tak care of business.”

Next, Petitioner agues ineffectiveness in that investigator was not hired until just
before the start of trial. (Trax@, Doc. No. 170, PagelD 1926.) The investigeBaicher, did
not begin work on Coleman’s case until February 10, 1997, which was the first day of voir dire
and two days prior to opening statemeids. Once hired, Belcherlabedly lacked direction
from counsel and did little by way of aiding in the mitigation phase, focusing primarily on
finding an alibi for Colemarid. at PagelD 1926. Specifically, Baer attempted to contact and
interview three witnesses. Two of these witn€sarles Foster and James Strodes, would have
served as alternative suspects; however, theyre@iilsed to speak with him. The third witness,
Lynnda Gaskins, proved to be an inculpgtather than an exculpatory withek$. Assuming
that the lack of time for a pper investigation fell below the standard of reasonableness under
prevailing professional norms, Petitioner fails gbow prejudice. He does not show what
evidence could have been discovered had Belcher had additional time to investigate and
interview additional witnesses/suspects. His theory that Belcher could have uncovered
information for the alternative suspect defengeuiely speculative. Theatt courts’ finding of
a lack of prejudice is not an obfjaely unreasonable application $frickland

Next Petitioner argues that his counsel were ineffective because they failed to question
key witnesses on inconsistencies in theirinesty. (Traverse, Doc. No. 170, PagelD 1928.)
This failure allegedly resulted in a violationtaé Sixth Amendment right to confront witnesses,
and encompassed within this right, the rigbt cross-examination and ability to present a
complete defenséd., citing Davis v. Alaska415 U.S. 308, 315 (1974Qlden v. Kentucky488

U.S. 227, 231 (1988)ouglas v. Alabama380 U.S. 415, 418 (1965)Petitioner asserts that
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there were multiple occasions when trial courfadéd to impeach the State’s witnesses with
prior statements and/or priorstanony, including: inconsistent degations of clothing worn by
Petitioner on the evening of the murder; thatitmess told police that he knew Coleman but he
failed to identify him as the man he saw with ¥etim, instead describing man both taller and
lighter than Petitionerinconsistent testimony as to thesdeption, actions, and inquiries of
Petitioner regarding the gun on the eveningtltdé murder; testimony as to how Coleman
discovered that Stevens was the informant inchse; inconsistent descriptions of the language
used after he allegedly committed the murderdastribed the event; inaccurate details given in
police statements; and inconsistencies in testynfrom the Petitioner’'s drug trafficking trial
and Petitioner’s capital trial. (Transe, Doc. No. 170, PagelD 1929-1931.)

In the first category Petitioner specificalblleges counsel’s iffiectiveness in their
failure to challenge witnesses as to their inesat description of Coleman. (Traverse, Doc.
No. 170, PagelD 1929.) Additionally, he note® tfact that not one of these witnesses
recollected seeing the slifge was wearing for a six-wedkme period following a shoulder
surgery on December 12, 1998. On post-conviction relief, theage court of appeals held that:

In his seventeenth claim, Caban contends his counsel was
ineffective in not effectivelyimpeaching Christopher Holtz who
placed him in the alley with Ms. Stens just prior to her death. In
support of that claim, Coleman offered Defendant's Exhibit 45
which purports to be a statement givgy Holtz to polce. It is not
clear who prepared the handwrittstatement. It appears to have
been prepared by someone other tHaitz. It starts “Chris saw a
man...” Holtz apparently descritbehe man with Melinda Stevens
as being 6 foot or better and 20002Bs. Coleman contends he is
shorter and heavier than that and his counsel should have
impeached him [Holtz] on this disgpancy. He also says counsel
should have brought out on crossamination that Holtz did not
identify him though he knew himColeman refers us to page 847

of the transcript. The following testimony was given by Holtz at
trial:
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“Q: And can you tell the Jurs how you knew Miss Stevens?
“A:  How | knew her?
“Q: Yeah. How long had you known her?

“A:  Oh, not very long. | jussee her wandering around a couple
times through an alley.

“Q: Okay. Do you know an individual by the name of Tim
Coleman?

“A:  Not closely.
“Q:  Okay. Do you know who he was?
“A:  Yeah.

“Q: Okay. Now, when you were in the vicinity of Riddle’s
Ribs, did you have occasion tceseither of those individuals?

“A: In Riddle’s.”

The trial court overruled this aim finding there was no evidence
that counsel’s actions prejudic€bleman. We have reviewed the
record and we agree with the ctsiresolution of this claim as
well. There is no evidence thaklibit 45 is Holtz's statement to
police. There is no evidence that Coleman’s height or weight
differs significantly from that algedly given by Holtz to police.
The trial testimony does not plainly indicate that Holtz knew
Coleman or Stevens by name. It does suggest Holtz knew them
from seeing them in the vicinity of Riddle’s. Coleman failed to
demonstrate that counsel was ineffective in not properly
impeaching Holtz such that an evidentiary hearing was necessary.

State v. Colemar2002 Ohio 5377 at 1 72-83, 2002 Ohio App. LEXIS 5398 [#st. Ohio
2002).

In regard to the identification, counsel wermet ineffective in their failure to cross-
examine on the minor inconsistergia the descriptioof the clothing. Irthe police statements,

as well as trial testimony, the wésses all testified to a dark colored flannel shirt. (Return of
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Writ, Doc. No. 167, Apx. Vol. 8 at 57); (Reth of Writ, Doc. No. 137, Apx. Vol. 9 at
186);(Trial Tr. Vol. V at 849-850); (Tal Tr. Vol. 6 at 1131.) Nowere counsel ineffective in
their failure to further question witness Giapher Holtz on his identification of Coleman.
While his police statement did originally identietitioner as being tal@nd weighing less, he
identified Petitioner in court.Furthermore, he testified todhfact that he did not know the
Petitioner well, but rather had seen him arouwmagich could account for why he did not identify
Coleman by name in his statement to the police.

Similarly, during trial Vera Strodes, testifiedttee fact that Petitioner had been wearing a
flannel shirt. (Trial Tr. Vol6 at 1015-1016.) She further recotled that he was wearing black
pants, black shoes, a pair obgés, and that the fimel shirt had cockleburs stuck all over it.
She then identified a shirt as shown to hercaurt as the flannel shirt Petitioner had been
wearing on the night of the murder. Here degensunsel did in fact challenge Strodes with

inconsistencies from the prior degtion she had given to police:

Q: Do you remember what you tdlde police about his shirt?

A: Yeah, that it had cobwebs or cockleburs on them.

Q: Cockleburs. Now, do you remember what color you told
them it was?

A: It was blue with checks on it.

Q: You think you told them ivas blue with checks on it?

A: Yeah. It has checks in ilt’s one of these flannel shirts.

Q: This is a copy of your statement, one page, first page.

A: Okay.
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Q: Okay. And here they asiou the question, “E had on this
black and white checkered flannelrsh Do you remember telling
that to the police?
A: I may have.

Q: Okay. Do you think this isloser to the truth, black and the
white shirt?

* % k% %

Q: Okay. So that you're sayg black and white shirt wasn’t
correct?

A: No.
Q | mean, that’s obviously not a black and white shirt.
A: No, it's not.
Q

Why would you have told them black and white?

Mr. Collins:  Objection. It'sbeen asked and answered.

The Court: Well, she indicatedwell, I'll let her answer the
guestion. If you said that, you may answer it.

A: Uh-huh. Because that - - titat time | was thinking black
and white. | mess with so many dies during the day that it just -
-something may stick there.
(Trial Tr. Vol. 6 at 1023-1025.)
Defense counsel clearly challerg8trodes on her prior statent. The information was
before the jury and became a question of witreesdibility to be determined by the finders of

fact. Petitioner has not shown prejudice fromthiel counsel’s failure to further examine Vera

Strodes on this matter.

50



As for Coleman'’s assertion that no witnessal#ed seeing his arm a sling, it does not
appear that this issue was addressed by thie stourts. This Court notes that there is
information present in the record that Petitionat had shoulder surgeryna as part of recovery
was to wear a sling. However, there is no eviderfidbe fact that Petitiomedid in fact wear the
sling for the prescribed amount of time, or foattmatter for any duration of time post-surgery.
As such Petitioner cannot showepudice or that there is a reasonable probability the outcome of
trial would have been different had coungeéstioned the witrsses on this matter.

In the second sub-set of inconsistencieditiBeer alleges addibnal inconsistencies in
Gaskins testimony. (Petition, Doc. No. 9, PagelD 14.) The first discrepancy was when she
testified that Coleman had dis@red through a discovery motitdmt Stevens was the informant
in his case, whereas she had previously toddpiblice that Coleman refad to tell her how he
had obtained that informatiofd. In her statement to police she claimed, “I might have asked
him a million times but | never did get to find out hae got this information. But come to find
out his information was correct.” (Return of ¥ViDoc. No. 167, Apx. Vol. 9 at 189.) She later
testified at trial that Coleman told her thae&tns was on his indictmeand that he was now
facing three counts of trafficking. She additiltywavent on to testify that he had brought his
papers over to her house and that she déad them. (Trial Tr. Vol. 6 at 1124.)

Additionally, he points to imansistencies in the circumstas surrounding his visit to
Gaskin’s home. (Petition, Doc. No. 9, PagelD 14); (Traverse, Doc. No. 170, PagelD 1930.) He
contends there was a discrepancy in Gaskixeunting of the conversation she and Coleman
had had after he returned ta lheuse after the murder. In bdtar interview with the police and
her trial testimony she said that he hddetacare of businessith the girl, butin her statement to
the police, she said he said, “pow pow, to thekbaf the head, and then he did like this boom and

actually fell over on the floor. Made a loud noise. Said that is how that b*tch fell. That b*tch fell hard.”
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(Return of Writ, Doc. No. 137, Apx. Vol. 9 at 198.) She told the police that the weapon had been a
“nine.”  During the trial, her testimony changed @wleman’s saying, “I took care of my
business.” “Bloop. Bloop, two to the back of the head.” “The b*tch fell like a rock. Bloop.” and
then he fell on her floor to demonstrate. (Trial Tr. Vol. 9 at 1130.) She indicated at this time that
the murder weapon had been a .380.

He raised these sub-claims on pasthaction relief and the court held:

In his eighteenth claim, Colemantends his trial counsel were
ineffective in not impeaching thddt testimony of Lynda Gaskins.

Ms. Gaskins testified at the trithat she had known Coleman for
about 8 or 9 years prior to théafrand saw him almost daily. Ms.
Gaskins said Coleman told her while he was in jail on the drug
charges he learned through tliscovery process that the
confidential informant who he had sold the drugs to was Melinda
Stevens. (Tr. 1120). Ms. Gaskitestified that when Coleman got
out on bond he told her that he was going to kill Melinda Stevens
because he was facing too mucheion the aggravated trafficking
charges. (Tr. 1123, 1124). Ms. Gaskins said Coleman came to her
house on the night of the homicide at about 7:30 p.m. and told her
that he “took care of my busisg” (Tr. 1129). She testified as
follows:

“A:  Excuse me. He - -he said-he said, ‘I took care of my
business.” He said, ‘Bloop, bloop, twmthe back of the head.” He

said, ‘The bitch fell like a rockBloop’ Then he fell in the middle
of my floor.

“Q:  Wait a minute now. He saitBloop, bloop.” Then he said,
‘The bitch’ - -

“A:  ‘Two to the back of the head.” And then he fell in the - -
then he just fell over in the flopsaid, ‘She fell like a rock.’

“Q:  Said she fell like a rock,ra he actually physically fell to
the floor?

‘A Yes.”

Gaskins testified that Coleman told her he shot Stevens twice in
the back of the head in the alley behind Riddle’s. (Tr. 1136).
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In aide [sic] of his petitionColeman filed a copy of Gaskins’
statement to the police on April 5, 1996. In her statement she said
Coleman told her Stevens was the informant who bought the drugs
from him but “I never did geto find out how he got this
information.” In her lengthy statement Gaskins told police that
Coleman explained he took carehi$ business, “Pow, pow. Twice

to the back of the head with a nine.

Coleman contends his trial counsel were ineffective in not
impeaching Gaskins with the statemt she gave to the police in
April 1996. The trial court overratl this claim finding that the
claimed inconsistencies were insubstantial and in any event there
was no reasonable probability thhe outcome of Coleman’s trial
would have would have been different had counsel pursued this
line of impeachment in cross-examination.
It is clear that Gaskins' tratestimony that Coleman said he
learned of Stevens’ identity through the discovery process in his
drug case was not consistent witlr police statement. Gaskins’
trial testimony of how Coleman deribed the killing of Stevens
was substantially consistent witter police statement. We doubt
whether the single inconsistency@askins’ testimony would have
had any significant impact on éhjury’s evaluation of her
testimony. The trial court propertyerruled this claim as well.

State v. Colemar2002 Ohio 5377 at {1 72-83, 2002 Ohio App. LEXIS 5398 [&st. Ohio

2002).

Counsel could have cross-examined Gask the points concerning how and when
Coleman found out that Stevens was an infotnoanhis drug case and d¢me type of gun used.
However, given the evidence against Petitioner and the corroboration of Gaskins’ statement by
other witnesses, Petitioner cannot show prejudme fhis failure. Whilghis may have slightly
affected her credibility with the jury, other witrses testified that Coleman had told them of the
murder, and testified to the type of gun that wssd. Additionally, the phologist testified that
he recovered the bullets from the victintbedy and that the placement of the wounds would
support the version of the evemiswhich Stevens’ spal cord was severed and she fell to the

ground. (Trial Tr. Vol. 4 at 691.) A forensic exaer testified that the recovered bullets were
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from a .380 caliber weapon. (Trial Tr. Vol. & 1053.) As this ber evidence supported
Gaskins’ testimony, Petitioner cannot show thatd¢hs a reasonable probability the outcome of
trial would have been different had coungeéstioned her ondlse inconsistencies.

Next Petitioner claims counsel were ineffeetim their failure to impeach Steven Kasler
with his prior inconsistencies, specifically, imat Kasler had told the police that the victim,
Stevens, was white, that she had been ahsécond time after shet lthe ground, and that
Coleman’s nephew would serve as his al(@iraverse, Doc. No. 170, PagelD 1930-1931);
(Return of Writ, Doc. No. 167, Apx Vol. 9 &12.) On post-convictiomelief, the court of
appeals held:

In his nineteenth claim, Colemamntends his trial counsel were
ineffective in failing to impeachSteve Kasler with a prior
statement he gave to police. Kaglkestified at the trial that he was

a cell mate of Coleman at tl@lumbus Reception Center for a
day. He testified that Coleman told him he shot Melinda Stevens
twice in the back of the headttv a Davis P-380. (Tr. 1106). He
denied he was receiving any corgition from the State of Ohio
for his testimony.

In a statement given by Kasl&r police on June 20, 1996, Kasler
said the informant was whiteColeman contends counsel should
have impeached Kasler with this statement since Melinda Stevens
was an African-American. Coleman says counsel should have
impeached Kasler with his statement that Coleman told him he
talked to Edward Tilley beforend after the killing since he did not
mention this in his trial testimony. Coleman says counsel should
have impeached Kasler with hésatement that Coleman told him
his nephew was to be his alibince Coleman’s nephew did not
testify at trial.

We agree with the trial court’s gelution of this claim as well.
This claim is difficult to compigend. While counsel might have
impeached Kasler with his prior statement that Coleman told him
the victim was white, we fail tesee how counsel could have
impeached Kasler with other aspects of his statement. In any
event, there is not substantiabpability that had counsel pursued
this single line of impeachmenft Kasler the trial outcome would
have been differenstrickland v. Washington, supra
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State v. Colemar2002 Ohio 5377 at 1 94-96'{Dist. Ohio 2002).

While these issues would hagene to Kasler’s crelility with the jury, the majority of
his testimony was corroborated by many witness€oleman has not shown that there is a
reasonable probability that, but for counsel’s f&lto cross-examine on these inconsistencies,
the result of the proceeding would have bedferent. The decisioy the state court was
neither contrary to, nor an unreasonapelication of, Supreme Court law.

Next, Coleman cites to contradictions iBames White's téisnony, specifically
inconsistencies as to when Coleman approatimdabout helping to kill Stevens. (Traverse,
Doc. No. 170, PagelD 1931-32.) White testifehating the drug trial that he and Coleman had
discussed multiple ways of killing Stevens. However, in the murder trial, White testified that
they had only discussed two methods. Additionally, during the murder trial, White provided
specifics as to these murder plans which he het testified to duringhe drug trial. Also,
during the murder trial, White omitted mentiohColeman’s nephew providing a potential alibi
as he had previously teséifl to in the drug triald.

This ground was presented to the state calutgg post-conviction relief. The court of
appeals held:

In his twentieth claim, Coleman contends his trial counsel were
ineffective in not effectivelyimpeaching the testimony of James
White. During the trial, White testified that Coleman approached
him while they were in jail andffered to help get him out on bond

if White would help him take carof Ms. Stevens. (Tr. 722).
White testified that when he and Coleman got out of jail he and
Coleman discussed plans of killing Stevens but he never had any
intention of carrying out the pha (Tr. 725-727). He said Coleman
gave him crack cocaine orseveral occasions during the
discussions. (Tr. 725). White sdid saw Coleman on the night of

the homicide and Coleman said‘t@ok care of his business.” (Tr.
730).
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Coleman argues that his counsel should have impeached White
with his testimony given at Coleman'’s trafficking trial because at
that trial White’s recollection w&aso poor that he was unable to
recall how many times he and Cwolan talked about “getting rid”
of Ms. Stevens. (95-CR-0484-Tr. p26). Coleman notes that at
his murder trial White was able to remember that the shooting was
to occur on Wiley Avenue. (Tr. 724).
We fail to see how trial counsel was ineffective in impeaching the
testimony of White. White testifteat the drug trial and at the
murder trial that he couldn’t remember how many times he and
Coleman talked about the plan tdl IStevens. He said “I didn’t
keep count.” (Tr. 735). We faib see how White’s remembering
the planned location of the planned killing (Wiley Street) was
inconsistent with his inabilityo remember how many times they
had discussed the plan. Théaltrcourt properly overruled this
claim as well.

State v. Colemar2002 Ohio 5377 at 1 97-99'{Dist. Ohio 2002).

In the drug trial White testifétthat he and Coleman had bdeused together in the jail
while Coleman was being held on charges affitking. Coleman confided to White that he
thought he knew who had “bustetiim. (Drug Trial Tr. Vol. 3 at322-323.) He further told
White that once he (Coleman) was released fronh@jplanned to take @of his business with
Melinda Stevens because he had young children and could not serve a lengthy sentence as they
would be grown by the time he was releadddat 324. White claimed thaifter they were out
of jail, Petitioner approached him to seek help in killing Steviehsat 324, 331. In exchange
Coleman would pay White in drugs and in assistance leaving tmvrat 324. The men
discussed a few different methods of killinggluding throwing a fire bomb into her home and
the possibility of someone hiding in the has and then shooting her as she camédbwat 325-

326, 334. The plans were discussed on sewersions, though White did not think Coleman

was serious about the pldd. at 325-326. On the day of the murder Coleman told White that he
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was going to take caref it. White did not see him aguaiuntil after the murder had been
committed.ld. at 326-327.

During the murder trial, White testified thtte initial conversations regarding Stevens
took place in jail. (Trial Tr. VoI5 at 722.) Coleman told him that he believed that Stevens was
the one who had “busted him” and that becawsérad a newborn, he could not do that much
time.ld. He offered that if he were released friah first, he would help with White’s release,
on the condition that White help him take care of StevielhsAt the time there were no further
conversations as to the specifitd. Once they were both out on bond, Coleman again asked
White to help him with Stevenkl. at 723-724. Again he testifiecetithey discussed setting the
house on fire or hiding in bushes and shooting lderat 724-726. He stated he only continued
discussions with the plan because he was given didigst 725, 727, 735. He saw Coleman on
the day the murder took place, lolid not participate in the murddd. at 728-731.

In comparing the two versions of trial testiny, the Court finds veriittle discrepancy.
Counsel could have cross-examined White as to the timing of the first conversation. However,
in both cases White testified that any specifics ded@lan were discussed outside of jail. Even
if the jurors had been made aware of timsonsistency, it does not seem likely, given the
strength of the evidence presented, that theomu¢ would have beenffdirent. Counsel were
not ineffective for failing to follow this line of questioning and the state courts were not
objectively unreasonably applyir&jricklandwhen they reached that conclusion.

Next Coleman argues that counsel werdf@utive in that theyshould have challenged
the inconsistencies in Hope Strodes'titasny concerning the gun. (Traverse, Doc. No. 170,
PagelD 1929), specificgll that in her police statement, Stes said that Coleman was cleaning

a gun which looked like a silver 9mm. semi an&tic. (Return of WritDoc. No.167, Apx. Vol
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V at 34.) During trial however, she did nostiéy that Coleman was cleaning a weapon, but
rather stated that he came into her kitcheah was looking for bullets. She told him there was a
box of bullets on the top shelf. (Trial Tr. Vol.aé 949.) She recalled the gun as being silver in
color with a clip.ld. at 950-951. On cross-examinationfeshse counsel asked Strodes if she
had told the police all of this when she talked to them and gave her statement. When she
answered in the affirmative, counsel continuezssrby saying “you did?... you didn’t tell him
about he was looking for bullets. He just caime/our house and asked for bullets- - came to
your grandmother’s house and asked for bullets;asright?” “[Y]ou didnt want to tell them
nothing. You told them most things, but you didell them about the lhets; is that right?’d.

at 954-956. The State then attempted to reitatiailthis witness by &g her why she did not
want to tell the police about this, to which sbplied that sheid not want to be involvedd. at
956. Defense counsel did not re-cross on this point.

Counsel effectively questioned this witness on her inconsistent statements regarding
Coleman’s actions with the gun. This execpa was before the jury and the question of
credibility was to be determindaly the jury. As for the typef gun, Petitioner cannot establish
prejudice. While counsel could have askedutlthis discrepancy, her description of the gun
remained similar, a small silver gun. In addition, several other withesstded that a .380 was
used in the murder.

Next Petitioner argues that counsel werdf@ntive in failing to question the possibility
of police bias and deals as inmmteho testified may haveceived lighter sentences. (Traverse,
Doc. No. 170, PagelD 1933.) In support, he mffan affidavit from Kinsely Crowley stating
that police offered to help him with his timkehe would say that he saw Coleman murder

Stevens. (Traverse, Doc. 170, PagelD 1933-1884g Return of Writ, Doc. No. 167, Apx. 7 at
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130, Aff. of Crowley.) Additiondy, Petitioner asserthat William Love overheard an inmate at
the jail, who was going to testify against Coleman, telling other inmates that their sentences
would be reduced if they woulestify against Coleman as pm#i needed two more witnesses.
(Traverse, Doc. No. 170, PagelD 1933-193dng Return of Writ, DocNo. 167, Apx. Vol. 8 at
328, Aff. of Love.) He claims that one inmaecepted this offer and was provided details of the
crime so he could testify. (Traverse, Do®.N70, PagelD1933.) He further alleges that this
sub-claim is supported by the fabtiat the witnesses in this casere in fact given relatively
light sentencedd. at PagelD 1934. BRgoner additionally pots to the fact tht during his drug
trial, James White testified that he was iggtta reduction in his seence for coming forward
about Stevens’ murder. Coleman notes thahig was the case for White, it is possible that
Donovan Hays and Antwan Warren also got sle@draverse, Doc. No. 170, PagelD 1934.)
Coleman raised this claim in the state court and it held:

In his seventh claim, Coleman rdended that his counsel were
ineffective in not investigatingllegations thapolice improperly
influenced Kinsley Crowley, Larry Terrell, William Love, and
Dana Strodes to lie in order implicate him in the murder of
Melinda Stevens. Coleman presented the affidavit of Kinsley
Crowley, an inmate, who stated &am affidavit dated October 30,
1997, that Detective Smoot told him “he would help me for my
time if | said | saw Tim kill Melinda.” (Def. Ex. 10).

In its motion for summary judgemt, the State presented the
affidavit of Detective Nathael Smoot who swore he never
threatened any witness to testify in a certain manner, nor to
influence their testimony by any promises of leniency. The State
also presented the typed intew of Crowley conducted by
Detective Smoot and Flores omdary 10, 1996. lthis interview
Crowley stated he saw Colemand his cousin Melinda Stevens
leave Riddles together aboutvdi minutes before Chris Holtz
discovered Melinda’s dead body. &Btate asserted in its motion
that no criminal charges wereruing against Crowley at the time
he made his statement to the Springfield detectives in January
1996.
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* % % *

Coleman presented the affidavit William Love who stated in an
affidavit dated December 22, 1997, that he was an inmate in the
Clark County Jail in 1996 and wadd by an unnamed inmate that
inmates’ sentences would be reduced if they testified against
Coleman. He stated he heard a younger inmate agree to help out
and later detectives took him ocand interviewed him. He stated

he didn’t know whether the presution or police actually did offer
such a deal to anyone.

* % k% %

In granting summary judgment ddoleman’s seventh claim, the
trial court noted that the record failed to disclose any substantial
facts to support this allegation ineffectiveness on counsel’s part.
We agree that the record failsdstablish any evidence that police
sought to improperly influence wrof the witnesses who offered
their affidavit or that the Doughtysere ever aware of any such
claim of misconduct by the police.The trial court properly
overruled the seventh claim wdut an evidentiary hearing.

State v. Colemar2002 Ohio 5377 at {{ 27-33'{Dist. Ohio 2002).

James White testified that in his own caseesa&l charges of aggravated trafficking were
dismissed as part of a plear@gain. His plea bargain wa®mrditioned on his @operation and
testimony in Coleman’s case. (Trial Tr. Vol. 5 at 718.) He testified that, aside from that
particular plea bargain, no otheratke or bargains had been madg. During trial, Hayes
testified that he was not givenyanonsideration or a plea bargan his own case in exchange
for his testimony against Coleman. (Trial Tr.IVB at 742-743.) Counsel did not cross-examine
Hayes on this point. Likewise, Warren testiftbdt he was not being offered a plea bargain or
any consideration in his own drug trafficking casexchange for testifying in Coleman’s case,

though he did note that the judgehils case would be aware of that fact that he had testified in

Coleman’s case. (Trial Tr. Vol. 6 at 1092.) @noss-examination defense counsel asked
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“[d]idn’t James Strodes teljou if you wanted time knocked offour sentence . . .to turn on
Tim?” Warren responded negeely to this assertiond. at 1099.

Petitioner has not shown any deficient perfanoeor prejudice in the failure of counsel
to cross-examine further on this point. Aside from the offered affidavit, there is no evidence that
Hayes or Warren received a deal in exchangéhfar testimony. White expssly stated that his
testimony was a condition of his plea bargaifhis information, in addition to Hayes’ and
Warren’s denial of receiving dealwere all before the jurywithout more to the contrary,
counsel were not ineffective in their failure tather question potential deal This sub-claim is
without merit.

Next, Coleman argues that his counsel were ineffective in their failure to consider and
present alternative suspects as a defensavéise, Doc. No. 170, PagelD 1934, 1953.) Even
prior to the Sapp affidavit, he alleges theresweaidence pointing to other potential perpetrators.
(Traverse, Doc. No. 170, PagelD 1934.) Hadinsel been thorough in looking through the
discovery evidence, they wouldveadiscovered that Stevens was working as an informant and
buying from multiple sellers, including: Shawn Cunidaiyan Bell, Cynthia Lawson, Charles
Foster, Gary Cooper, Chippy Vincent West, andrktia Dickerson. (Retarof Writ, Doc. No.

167, Apx. Vol. 7 at 126.) Additionally there was informafitimat Stevens had been threatened
by Charles Foster only two days prior to her death.

Petitioner raised this claim onrdct appeal and the court held:

Coleman attempts to present additional evidence that allegedly
points to other suspects and t@ansistencies in testimony. Yet

! Throughout the record this me appears as both “Shaun” and “Shawn.” For purposes of this opinion, this Court
will use Shawn.

2 This evidence came from an anonymous phone call togfsthm someone that overheard the exchange, as well as

through an extensive police interview of Charles Foster. (Return of Writ, Doc. No. 167, Apx V@I )7(Return of
Writ, Doc. No. 167, Apx. Vol. 8 at 55.)
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his claims are speculative at bestd reset largely upon evidence
that was not before the trial court and that cannot be considered by
this court.State v. Ishmail54 Ohio St. 2d 408 Ohio Op. 3d 405,

377 N.E. 2d 500, paragraph one of the syllabus. Viewed in a light
most favorable to the prosecution, the state clearly demonstrated
sufficient evidence to convict thappellant. Thus, we reject
appellant’s second proposition of law.

State v. Colemar85 Ohio St. 3d 129, 140 (1999).
Coleman again raised the claim in postviction and the court of appeals held:

In the direct appeal, Colemaasserted that his counsel was
ineffective for not pursuing a substial number of leads pointing
to another killer. The SupremCourt found this claim to be
baselessState v. Colemarsuprg at 134. Nothing in the post-
conviction evidentiary materialggests counsel waseffective in
not pursuing other “leads.” “Ehtrial court poperly rejected
Coleman’s ninth claim as well.

* % %

In his twenty-first claim, Colenracontends his trial counsel were
ineffective in not investigatingther suspects who had a similar
motive as he had for killing Melinda Stevens. Coleman points to
the statement of Charles Foster who was interviewed by
Springfield Police shortly after theomicide. In that statement,
Foster admitted he told Melinda Stevens she would wind up dead
for snitching for the police. (E 3 pages 6, 17). Coleman points
out that Shaun Cunigan gave a statement to the police also
admitting that he bought drugs from Stevens and he admitted to
being in Wiley’s alley just prioto the homicide. Coleman points
out that “Corky” and “Fat Dean” also bought drugs from Stevens
and both were in Springfield @he time of her death. He also
points out that Monica Roe toldolice she and Melinda were
riding around with two drug deakefrom Dayton on the evening of
her death. Coleman also pointst dhat there were reports to
police that Ms. Stevens’ elevegrear old daughter witnessed her
mother’s killing. (Ex. 17, p.4).

The trial court overruled this claim because the court found there
was overwhelming evidence of Coleman’s guilt in the trial record.

State v. Colemar2002 Ohio 5377 at {1 39, 100-101Rist. Ohio 2002).
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leads:

In his Traverse, Coleman lists the followiag potential alternative suspects or possible

10.

11.

Ms. Stevens bought drugs from Charles Foster. (Apx. Vol.
7, p.126) Foster threatened Mdevens two days prior to
her death. I¢l. at 102. Apx Vol. 8, p. 55)

Ms. Stevens bought drugs from Shawn Cunnigan (Apx.
Vol. 7, p. 126) Cunnigan was in the alley where Ms.
Stevens was Kkilled just priao her death. (Apx. Vol. 9, p.
232)

Both Foster and Cunnigan used the name “Dave.” (ApxX.
Vol. 7, p.126; Apx. Vol. 9, p. 231) During police
guestioning of Coleman,Sergeant Graeber indicated
“Dave’s probably my guy.” (Apx. Vol. 5, p. 14 (Trial EX.

S))

Corky and Fat Dean were in the area, two men whom Ms.
Stevens informed on. (Apx. Vol. 7, p.100)

Kirkland (Kirky) was in tle area looking for Ms. Stevens
just prior to her deathld. at 109)

Monica Roe indicated that shed Ms. Stevens were riding
around with two drug dealefsom Dayton on the evening
of her death (Apx. Vol. 9, p. 271)

Two men from Michigan canaown to kill Ms. Stevens.
(Apx. Vol. 1, p. 124)

Kent from Dayton told Ms. Almon that Ms. Stevens was
going to get killed.Id. at 152.)

Tammi Rowe and Charles @@bn knew how Ms. Stevens
was killed. (Apx. Vol. 9, p. 284)

Police received several repottimt Ms. Stevens’ daughter
witnessed her murder. (Apx. Vol. 7, p. 149; Apx. Vol. 9, p.
285) There were also reportisat two girls ran from the
alley. (Apx. Vol. 9, p. 286)

Tim Cook hired Mike Harriso shoot Ms. Stevens over
some money she owed ovewugds. Also, heard Kinsely or
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Kneisley was given the gun and money taken from Ms.
Stevens and was told to get rid of it. (Apx. Vol. 8, p.60)

12. James Strodes told politee was not involved in Ms.
Stevens’ death, but was his Uncle Wallace’s working
with Larry Torrell [sic]. (Apx. Vol. 5, p.70) Larry Terrell
indicated by letter to Petitioner that he was not with
Strodes. (See also Apx. Vol. 7, p. 131)

13. Counsel did not challengthe State’'s assertion that
Petitioner did not make a call from the payphone at the
corner of Center and Pleasant. Susan Smith, Petitioner’s
girlfriend, worked at Cardinal Retirement. The number of
Cardinal Retirement was 399-1216. Review of States Ex.
U reflect two phone calls made local 1216 number. (See
also Apx. Vol. 7, p. 174)

14. Ms. Stevens owed drug dealer “Smalls” money for drugs.
When she failed to hold-up Riddle’s, Smalls shot Stevens
in the head.I€. at 125)

15. Timothy J. Hope was a potential suspect or accomplice.
Hope had a gold tooth and left for Tennessee after the
shooting. (Apx. Vol. 8, p. 59)

(Traverse, Doc. No. 170, PagelD 1935-1936.)

This sub-claim deals with street rumasd third-hand accounts with no evidence in
support. The Court further notes that policéeimiewed Foster regding his comments to
Stevens days prior to her murder. The intewias well as that of Cunigan, proved to be
inculpatory against Coleman. Given the weight of evidence against Coleman, the alternative
suspect evidence upon which he relies is dpiea and not sufficient to demonstrate a
reasonably probability that, but for counsel’s failtwepresent this evidence, the result of the
trial would probably haveeen different.

Next, Petitioner alleges ineffectiveness @aunsel failed to dilenge the testimony

regarding calls made from a pay phone neadRis. (Traverse, DodNo. 170, PagelD 1936.)
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Coleman’s alibi was that aftégaving Stevens, he went to a pay phone and made é&callhe
State asserted that the phone call was never made, defense counsel challenged this assertion, but
failed to present any evidence corroborating this positthn.Specifically, it is alleged counsel
could have shown that Petitioner called girlfriend at her place of employmeid. Petitioner
offered his own affidavit, as Weas one from Susan Smith, bath which stated that Coleman
called Smith at her place of employment arourD7n the night of the murder to ask her to
“play the numbers” for him. (Return of WrDoc. No. 167, Apx. Vol. 7 at 159-160, 174.)
Petitioner stated that he made this call frbra pay phone at CentendhPleasant. (Return of
Writ, Doc. No. 167, Apx. Vol. 7 at 160.) He claineshave made several calls at that time. His
first call was to a woman named Anita but as sfas not home, he left a message with her
mother.Id. Next he called Richard McWhorter and then Susan Siaith.However, at trial,
Roger Engle, an employee at Ameritech, testitigat two phone calls were made from the pay
phone on South Central Street. (Trial Tr. VBlat 1079-1083.) The calls were made a few
minutes before 7:00 p.m., one of which wenthte personal residence of Laura McNeil and the
second was a self-automated d¢altk to Ameritech to reponiow much money was in the phone
money box.ld. McNeil testified that on the evening &dnuary 2, 1996, she received a call from
her babysitter to let her know that the babysittes stack in the snow storm on or near Pleasant
Street.ld. at 1085-1088.

Even if counsel had presented evidenceCofeman’s claim that he had called Susan
Smith, he cannot show prejudice. The resdrdm the phone only indicate two outgoing phone
calls from the relevant phone on the eveninglariuary 2, conflicting with Coleman’s claim.
Given the weight of evidence against Coleman, the ineffective assistance claim relating to the

phone call to Susan Smith was not sufficient tondestrate that but for counsel’s failure to
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present this evidence, there was a reasonable plibpaat the result of the trial would have
been different.
Next, Petitioner alleges counsel’s ineffectivenn their failure to keep promises to the
jury, specifically in telling the jurors during opeg statements that they were going to hear
from Charles Foster. (Traverse, Doc. No. 170, Had937.) Foster waslacal drug dealer and
had threatened Stevens juktys prior to her deathld. Counsel further td the jurors that
police had received an anonymous tip implicating éist the murder. (Trial Tr. Vol. 4 at 659.)
Counsel did not follow up on this promise but ratfeled to offer any evidence during trial to
support this assertion. (Traverédpc. No. 170, PagelD 1937.) Coleman blames this oversight
on a lack of preparation, specifically in the detdyhiring an investigatr. (Traverse, Doc. No.
170, PagelD 1938.) In an earlier Opimand Order, this Court held:
The facts and evidence before theurt suggest that petitioner has
at least some basis to quest counsel's performance in
connection with the culpability phase. For example, promising
during opening statements to offer compelling alternative suspects,
i.e., Charles Foster, and then failing to deliver on those promises
calls counsel's decision-makingn@ preparation ito question.
The record does not indicataghether counsel’s decision and
omissions in connection with their pretrial investigation and trial
performance were calculated and reasonable, or, as petitioner
suggests, neglectful and unreasonable.

(Opinion and Order, Doc. 54 at 26.)

However, Petitioner is unable to establigrejudice. Based on the police statement,
Foster would have testfd that “Tim” had told him that hevas the one who had killed Stevens.

(Return of Writ, Doc. No. 167, Apx. Vol. 7 at 97.) fether stated that “Tim” told him that he

killed her because “she told on hied he “he took care of businesdd. at 98, 104-106. Given
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this, it is highly unlikelythat but for counsel’s failure tdeliver on the promise of Foster’s
testimony, the result of the trial would have been different.

Next, Petitioner argues that fricounsel exhibited racial animus toward him. (Traverse,
Doc. No. 170, PagelD 1939.) He alleges thatinsel referred to him as “a typical stupid
nigger” while improperly discussingis case with another clieritl., see alsdReturn of Writ,
Doc. No. 167, Apx. Vol. 7 at41-142, Apx. Vol. 8 at 79-80. Harther alleges that counsel
only went through the motions inshcase so that they coulddie to work on another capital
caseld. This claim was raised in post-caction relief and the court held:

In his eighth claim Colemanoatends his trial counsel were
ineffective because they admittedJXohn Stojetz that they hurried
through Coleman’s case so they a@bbkgin work on his case. In
support of this allegation, Coleman submitted the affidavit of John
Stojetz (Def. Ex. 14). In the affidavit Stojetz stated he was
represented by the Doughtys icapital murder case and during a
recess he said he asked Jon Doughty if he thought he might get the
death penalty. Stojetz saicdblghty replied, “No, Coleman was a
typical stupid nigger.” He saiBoughty said Coleman told several
people in a bar that “he killed éhbitch, she won’tell on me no
more.” Stojetz said Doughty said light of Coleman’s remarks he
“just went through the motions” #i the Coleman case. Stojetz
said Doughty told him he wantdékde Coleman case finished so he
could begin work on his trialThe State countered with Jon
Doughty’s affidavit where he ated he spent between 350-400
hours working on Coleman’s case. Doughty emphatically denied
all of Stojetz allegations.

In denying the eighth claim, the tri@ourt noted that Stojetz is a
convicted felon on death row for the murder of a prison inmate and
the Doughtys were his counseldahe had an obvious reason to
further his position. The courtated that it found Stojetz’s
statements suspicious and withawredibility. The court fully
credited Doughty’s affidavit and noted that any inconsistencies in
the state’s evidence were identified.

Again State v. Calhours a basis for overruling Coleman’s claim.

The trial court was in the best jto@n to view the conduct of trial
counsel and whether counsel apmal adequately prepared to
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address the State’s case and to present evidence in Coleman’s
behalf. The eighth claim was prafyedenied without a hearing.
State v. Colemar2002 Ohio 5377 at 11 34-36'{Dist. Ohio 2002).

Coleman fails to establish either prongStfickland to wit, that counsel were ineffective
or that he was prejudiced as a result. Thg emldence supporting this assertion is an affidavit
from Stojetz. Trial counsel denied the allegasi contained within the affidavit and countered
that they had worked for several hundred hamw<oleman’s case. The state court determined
the credibility of the affidavit and of counsel. donsidering this claim with the record, there is
no evidence of counsel’s falling below reasonatndards or demonstrating a racial animus
toward Petitioner. Nor does Coleman attempt tal#ish prejudice. The decision of the state
courts was neither contrary mor an unreasonable applicationStfickland

Next Coleman argues that his trial counselendeficient in theirfailure to sever his
weapons under disability charge. (Traverse¢.mdo. 170, PagelD 1939-1940.) As a result of
this failure, the jury learned that Coleman wasviously convicted of drug trafficking in 1993.
Id. This may have resulted in the jury infeg that Coleman had agpensity to commit drug
crimes, making it more likely that he sold drugsStevens and murdered her to keep her from
testifying against himd.

Coleman raised this claim on diregpeal and the Ohio Supreme Court held:

Appellant claims that his counsel was ineffective for failing to
request severance of Count Iltbe indictment, having a weapon
under disability.

Under Crim.R. 8(A), joinder of offenses is proper where the
offenses are “based on the same act or transaction.” The law
favors joining multiple criminal offenses in a single tridtate v.
Franklin (1991), 62 Ohio St. 3d 118, 122, 580 N.E.2d 1, 5. In

Coleman’s case, joinder was appropriate, since the weapons under
disability charge was based upore thame act as the aggravated
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murder charge, that is, appellashot and killedStevens with a
gun, which he was not permittedtave due to a prior conviction
in 1994 for dealing drugs.

Had counsel requested severanti®e trial judge could have
properly denied any motion to sever, had one been made. A
defendant must affirmatively establish prejudice and an abuse of
discretion where the trial court refuses to sever multiple charges.
State v. Lot{1990), 51 Ohio St. 3d 160, 163, 555 N.E.2d 293, 298;
State v. Torreg1981), 66 Ohio St. 2d 340, 20 Ohio Op. 3d 313,
421 N.E.2d 1288, syllabus. Appeltacannot show prejudice in
this case. The state was requiregtove that appellant sold drugs

to Stevens and that he subsequekiligd her in order to prevent
her from testifying against him. @in the fact that the jury would
hear of appellant's previous drug dealing, appellant was not
prejudiced by proof of an daar drug conviction. See, e.gfate v.
Davis(1988), 38 Ohio St. 3d 361, 528 N.E.2d 925. Moreover, “an
accused is not prejudiced by joinder when simple and direct
evidence exists.'State v. Franklin 62 Ohio St. 3d at 122, 580
N.E.2d at 6. In this case, prootks merit, as it fails to establish
either deficient performance of duty of prejudice urfsikeickland

State v. Colemar85 Ohio St. 3d 129, 137 (1999).

Even assuming that counsel had erred in not asking for a severance, Petitioner cannot
establish prejudice as evidence of his drug traffigkin this particular case was already before
the court in establishing that Stevens ha&erban informant and had purchased drugs from
Coleman. Furthermore, in eslshing motive for the murder, the jurors were told of the
trafficking charges. The decision of the stateirt was not contraryo, nor an unreasonable
application of U.S. Supreme Court law.

Next, Petitioner argues counsel's ineffectiees during jury seléion. (Petition, Doc.
No. 9, PagelD 19); (Traverse, Doc. No. 1RagelD 1940-1944.) Coleman alleges that his
counsel failed to ensure the fairness and impaytiaf jurors and that‘[t]heir inadequate
performance makes it impossible to tell from teeard whether Coleman’s jurors were fair and

impartial.” Id. at 1941.
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Coleman raised this sub-claim ometit appeal anthe court held:

Coleman contends that his counfsled to adequately voir dire
prospective jurors. However, Coleman fails to demonstrate that
counsel's performance fell belo “an objective standard of
reasonable representatiorState v. Bradley42 Ohio St. 3d 136,
538 N.E.2d 373, paragraph two of thdlabus. As we have noted,
“the conduct of voir dire by defense counsel does not have to take
a particular form, nor do specifiguestions have to be asked.”
State v. Evan§l992), 63 Ohio St. 3d 231, 247, 586 N.E.2d 1042,
1056. Counsel exercise discostary judgment when they
guestion jurors and “need not repgaestions about topics already
covered by * * * opposingounsel, or the judge3tate v. Watson
(1992), 61 Ohio St. 3d 1, 13, 572 N.E.2d 97, 108. Here, counsel
had the benefit of questionnairéied out by each juror. This
court “will not second-guess trialrategy decisions” such as those
made in voir direState v. Maso((1998), 82 Ohio St. 3d 144, 157,
694 N.E.2d 932, 949.

Coleman complains that counselviair dire mischaracterized the
nature and purpose of mitigation evidence. However, Coleman
mostly cites examples of individueoir dire of venirepersons who
never sat as jurors. Under tlorcumstances, these asserted
misstatements by counsel could novdaffected the verdict. As
for the two jurors mentioned by Coleman that were on the jury,
Coleman claims that counsel was deficient because of
misstatements made while questig individual jurors as to
mitigation and the burden of proof. However, the trial court later
correctly instructed the jury ondrburden of proof and sentencing
procedures, and a jury is presumed to follow the instructions given
to it by the trial judgeState v. Loz§1994), 71 Ohio St. 3d 61, 75,
79, 641 N.E.2d 1082, 1100, 1102-1103. Additionally, asking
jurors their views on individual itigating factors “is not essential

to competent representatiorState v. Phillipg1995), 74 Ohio St.

3d 72, 86, 656 N.E.2d 643, 659. See, aitate v. Goff1998), 82
Ohio St. 3d 123, 140, 694 N.E.2d 916, 929. Counsel also
exercised discretion as to quesing a prospective juror who
never sat on the jury about a tedaship with arunrelated murder
victim. “Trial counsel stands ithe better position to determine
which members of the venire merit in-depth examinati&tdte v.
Phillips, 74 Ohio St. 3d at 85-86, 656 N.E.2d at 659. AcQtate

v. McGuire (1997), 80 Ohio St. 3d 390, 398, 686 N.E.2d 1112,
1119.
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Coleman claims that his counsdid not ensure the fairness of
jurors or inquire as to thewiews on the death penalty. Again,
Coleman generally cites only examples of alternates or prospective
jurors who never sat on the jury.ogically, individual voir dire of
venirepersons who never sat on theyjoannot affect a verdict.
Coleman fails to establish prejudi&radley, supra.

In fact, the record shows thadbunsel generally di question those

individuals who sat on #jury about their deh-penalty views.

Thus, Coleman’s complaints “mibs amount to hindsight views

about how current counsel mighave voir dired the jury

differently.” State v. Masan82 Ohio St. 3d at 157, 694 N.E.2d
949.

State v. Colemar85 Ohio St. 3d 129, 135-136 (1999.)

Petitioner specifically cites to the followirexample, that potentigror Roush indicated
that she knew Phree Marrow, a young girl thad baen murdered. (Traverse, Doc. No. 170,
PagelD 1941.) Petitioner cannotoshprejudice as Ms. Roush diwbt serve as a juror in this
case.

Petitioner next asserts thiais counsel were ineffective itheir failure to properly voir
dire Juror Wilkerson regarding his response anjlmy questionnaire. (@verse, Doc. No. 170,

PagelD 1941.)

In his fourth ground for relief, Coleman argues that his appointed
trial counsel Jon and James Doughty were constitutionally
ineffective for permitting a juror to sit on his case who had
disclosed in his questionnaire tha was “related to or a close
friend of” the county prosecutor dris staff. In support of this
claim, Coleman submitted a copy of the questionnaire.
(Defendant’s Exhibit 13.) The juror, Jesse A. Wilkerson disclosed
that he was 21 years old and was of the African American race.
Wilkerson answered yes to the question of whether he was related
to or was a close friend of tl@ounty Prosecutor or a member of
his staff.

The State argues that Colemairilefd to make out a claim for
ineffectiveness on this claim because Wilkerson consistently stated
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he would be fair and impartiahd that counsel may have wished
to keep him on the jury because he was a young, African-American
male like Coleman. The Stateoted that Coleman’s counsel
objected to the State’s use of papory challenges to some black
jurors leaving Wilkerson as the only black juror.
The trial court denied Colemanfeurth claim because there was
no evidence that Wilkerson would be anything but fair and
impartial and counsel may haweshed to have a young black man
serve on the jury. We agree with the trial court that it is certainly
within the range of reasonablrepresentation for Coleman’s
counsel to have concluded thaflilkerson’s relationship with the
prosecutor’s office was outweighed the desire of having at least
one black juror on the jury. (The record indicates Coleman was a
26 year old black male at the time of his arrest.) The Supreme
Court has noted that it will not second guess strategies employed
during voir dire.State v. Coleman, supi 133. The trial court
properly overruled this alm without a hearing.

State v. Colemar2002 Ohio 5377 at 1 10-12'{Dist. Ohio 2002).

Wilkerson’s response indicated that he wdateel to, or was a close friend of, the county
prosecutor or one of his staff membdds.at PagelD 194ziting Return of Writ, Doc. No. 167,
Apx. Vol. 7 at 139. Coleman argues that counsdladuty to further inquire into this response
to determine if this relationship would hapeevented or impaired Wilkerson from performing
his duties as an impatrtial juror. The record shomat at the beginning étis juror’s voir dire,
counsel did not have a copy oftlgquestionnaire. (Trial Tr. VoR at 69.) The court supplied
counsel with copiedd. at 72-73. Still, despite the delayri&viewing the questionnaire, this may
have been trial strategy, as Wilkerson was ortb@femaining African-Americans on the venire
panel. In addition, Wilkerson responded affitimaly that he could follow the law as given by
the judge and that he could béa# juror to both the defendanhé the State of Ohio. (Trial Tr.

Vol. 4 at 553, 563.) Counsel were not ineffectiveegard to the questioning of this juror and

the state courts did not unreasonably a@thcklandin deciding so.
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Next, Petitioner challenges the effectivesi®f his counsel based on their voir dire of
venire member Gibson. (Traverse, Doc. No. IH@gelD 1942.) He argues that this potential
juror stated multiple times that she would onbnsider a life sentence if there was no chance
that Coleman would ever be releasked. At the time of his triallife without parole was not an
option, and therefore, this jurorowld not have been able to folldhe law as given by the court.
Id. The trial judge questioned Ms. Gibson andirdyithis exchange, the court explained the
three possible options and clarified that Petitiomeuld in fact have tserve either twenty or
thirty years before even being considered fer plossibility of parole. (Trial Tr. Vol. 3 at 462-
463.) Gibson indicated that, aftéhe clarification, s& understood and auld be willing to
consider all penalties, dending on the findings as tbe facts in the casél. at 463. As this
potential juror was rehabilitated and indicated that she could follow the law as given, Petitioner
cannot establish that he was pdiged from counsel’s failure tturther question Ms. Gibson.
Additionally, this Cour notes that Gibson did not seren the jury in this case.
Next, Petitioner argues counsetre ineffective during voir d&@ in their misstatement to
potential jurors as to the purpose of the naifign phase. (Traverse, Doc. No. 170, PagelD
1942.) Specifically, he citds the following examples:
“And the second trial is the - - to determine the penalty after
weighing what the prosecutsritelling you, weighing the goods
and the bads and arriving at the penalty.”

(Trial Tr. Vol. 3 at 273.)
“Okay. Now, the second phase of the trial, that phase of the trial is
when you hear the evidence on the part of the defendant that's
supposed to excuse him, not - -not find him not guilty, but just

make the sentence less severe. Then you'll hear evidence from the
prosecution that asks you to make it more severe”
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(Trial Tr. Vol.

(Trial Tr. Vol.

(Trial Tr. Vol.

(Trial Tr. Vol.

(Trial Tr. Vol.

The potential jurors were told that the dowould instruct them on the law. (Trial Tr.
Vol. 4 at 528.
v. Marsh 481 U.S. 200, 211 (198AWashington v. Hofbauep28 F.3d 689, 706 {ECir. 2000).
Also, in the majority of the instances cited bytifRener, the potential juror was not selected to

serve on the jury, so therefore was not prejudimedhe alleged misstatement. (Trial Tr. Vol. 3

at 273) (this

excused as she was in high school and had slag3eial Tr. Vol. 3 at 361) (this person was

excused for views on death penalty); (Trial Trl\®at 372) (this person did not serve); (Trial

3 at 315-316.)

“Now, assuming those same faetsand, then, of course, you're
given information from the defense that should take the sting out
of it, and you're given informatn from the State’s side that puts
the sting back in it.”

3 at 372))

“Now, would that apply to theegond phase of the trial where you
hear the aggravation, mitigation, some good and some bad[.]”

3 at 381))

“Second phase is what are we goiaglo to him because he did it?
And then that's the phase whereeyhbring in - - the State will
introduce some facts that make it look a little worse. The other
side would introduce what maké look a little lighter.”

3 at 399.)

“And if it satisfied you that you should give him a break, you

would do that?”

3 at 459.)

) Jurors are presumed tihofe the instructions as given by the colRichardson

person knew the victim and wasused); (Trial Tr. Vol. 3 at 315-316) (was
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Tr. Vol. 3 at 381) (was a security guard at Lon@rent, was excused); (Trial Tr. Vol. 3 at 399)
(did not serve); (Trial Tr. Vol. 3 at 459) (did not serVe).

Next, Petitioner argues counsel’s ineffectiwes in their failurego properly argue the
standard of proof. (Petition, Doc. No. 9, Péye0); (Traverse, Doc. No. 170, PagelD 1943-
1944.) He specifically cites to the following exaley “[bJut now the reverse, if we show
evidence beyond a reasonable douht tie’s not guilty, would you ka any hesitation at all of
signing the verdict if it's not glty?” (Trial Tr. Vol. 3 at 416.) This is clearly not a correct
statement of any burden of proof on a defendaftte jurors, however, were instructed by the
trial judge that the court was the authority on the dswo be applied in this case. (Trial Tr. Vol.
4 at 528.) During voir dire, thegige instructed that the StateQ@ifio has the burden of proof on
every element of the offense and that the defeindarries no burden gqiroof and is presumed
innocent. (Trial Tr. Vol. 4 at 52p.Jurors are presumed to follamstructions as given to them
by the courtRichardson v. MarsmM81 U.S. 200, 211 (198 A)ashington v. Hofbauge228 F.3d
689, 706 (8 Cir. 2000).

Petitioner has not been able to show ineffective assistance ofetaurise guilt phase
underStrickland The decision by the state courts waghee contrary to nor an unreasonable
application of Supreme Court lawThis ground for relief is witout merit and should be denied
on the merits. Because reasonable jurists wowolddisagree with thi€onclusion, Coleman

should also be denied a certificateappealability on this Ground for Relief.

' The jurors in this case were Carolyn Weber, D&adt, James Kuntz, Cynthia White, Joycelyn Kastle,
Diana Miller, Dave Carpenter, Michael Combs, ée¥%¢ilkerson, Stephen Griffith, Elizabeth Callison,
Jessica Williams.
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Fourth Ground for Relief: Ineffective Assistancein Mitigation

In his Fourth Ground for Relief, Coleman asserts he received ineffective assistance of
trial counsel in the mitigation phase of his trialthat his counsel, he asserts, failed to fully
investigate and present available mitigating ewigefiPetition, Doc. No. 9, PagelD 21; Traverse,
Doc. No. 170, PagelD 1961, 1964). He alleges thatweeted to hire an investigator until trial
had commenced, leaving insufficient time hoterview witnesses, to perform a proper
investigation, and to request darreview records relating t&€oleman’s personal history.
(Traverse, Doc. No. 170, PagelD 1961-1964.)

As with the Third Ground for Relief, Respomtl@rgues it is not properly pled, but the
Magistrate Judge finds the Petition satisfie$eRa{c) of the Rules Governing § 2254 Cases.

Coleman raised this claim on direpip@al where the Ohio Supreme Court held:

E. Failureto Object to Trial-Phase Evidence

Coleman complains that his counailed to object to the state’s
introduction of the trial-phase exhibits at the penalty hearing.
However, counsel did not perfordeficiently by failing to object.
Almost all the trial-phase evidence was ultimately admissible in
the sentencing phase, since it related to the nature and
circumstances of the offense, to Coleman’s history, character and
background, to the R.C. 2929.04(A)@ggravating circumstance,

or to the R.C. 2929.04(B)(2) aiB)(7) mitigating factors that
Coleman specifically raised. &tate v. DePew1988), 38 Ohio

St. 3d 275, 283, 528 N.E.2d 542, 55%¢ recognize that R.C.
2929.03(D)(1) permits “repetition afuch or all that occurred
during the guilt stage,” by way oftioduction of trial exhibits that

are relevant to the aggravatettcumstances the offender was
found guilty of committing. Accor®tate v. Woodar1993), 68
Ohio St. 3d 70, 78, 623 N.E.2d 75, 8In this casegvidence of
Coleman’s drug sales to Stevens, including the crack cocaine, tape
recordings, and officer testimony, related directly to the R.C.
2929.04(A)(8) aggravating circumstance.
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Appellant argues that evidence@bleman’s 1994 drug-trafficking
conviction was not relevant inthe penalty phase, since its
admissibility was based upon the weapons under disability charge.
However, this evidence was harmless. Bé&mdard 68 Ohio St.

3d 80, 623 N.E.2d at 82-83 (Sherck,cbncurring). A myriad of
other evidence at trial demoretted that Coleman was a drug
dealer, and the indictment forethsales to Stevens, which was
directly relevant to the aggravagj circumstance, also referred to
the 1994 drug trafficking convictionThus, appellant has failed to
establish either deficieperformance or prejudice.

F. Failureto Present Additional Mitigation Evidence

Coleman argues that his couhstiled to investigate his
background or present available mitigation evidence. However,
“failure to present mitigatingevidence * * * does not in itself
constitute proof of ineffective assistance[Ptate v. Hamblin
(1988), 37 Ohio St. 3d 153, 15324 N.E. 2d 476, 480. Accord
Burger v. Kem{1987), 483 U.S. 776, 107 S. Ct. 3114, 97 L. Ed.
2d 638;State v. Keitlf1997), 79 Ohio St. 3d 514, 684 N.E.2d 47.

The record does not support Qokn’s speculation that further
investigation would have producsiynificant mitigating evidence.

For example, Coleman argues tha had children, a potential
mitigating factor. However, Coleman may or may not have taken
care of or supported his children and, without such evidence, the
fact that he fathered several children is hardly mitigating.
Coleman argues that his friends cared about him, but the record
suggests that his friends were ddeglers or users. Such evidence
is not mitigating. Nor do we know that other family members had
useful mitigating evidence to offer, and his father’s testimony does
not support that claim. Nor dedt appear that Coleman was
gainfully employed in a lawful occupation. Finally, counsel
deliberately chose not to call texamining psychologist or have
Coleman testify or make a statement. Examining the record, the
lack of mitigation evidence does not indicate that counsel were
ineffective. “It may be * * * that counsel conducted a diligent
investigation, but [were] unabl to find [more] substantial
mitigation evidence.”State v. Ottg1996), 74 Ohio St. 3d 555,
566, 660 N.E. 2d 711, 722. Such would seem to apply in
appellant’s case.

In summation, the record does rstpport Coleman’s claim that

his counsel failed to adequately investigate or present available
mitigation. Coleman has not showprejudice. “To do so would
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require * * * a reasonable probaibyl that the evidence would have
swayed the jury to impose a life sentenc&dte v. Keith79 Ohio

St. 3d at 536, 684 N.E. 2d at 67. Thus, Coleman’s first proposition
of law claiming ineffectiveness of counsel lacks merit.

State v. Colemar85 Ohio St. 3d 129 137-139 (1999).
Petitioner again raised thisagin, with additional documentary support, in his first post-
conviction relief proceedingThe court of appeals held:

In his tenth claim, Coleman arguleis counsel were ineffective in
not conducting an adequatenvestigation into Coleman’s
background for mitigating evidence.

In support of this claim, Coleman submitted the affidavit of Dana
Strodes. (Def. Ex. 19). In haffidavit she said that had the
Doughtys talked to her, she would have been willing to testify that
Coleman loved and cared for hi;mmsand that he wsanever violent
towards her. She would alsovieasaid he was a good father.
Coleman argued that Athea Marind Susan Smith, both who had
a child by Coleman, would havprovided similar testimony.
Coleman argued that the testimony if offered in the mitigating
phase of the trial was crucialvgn the fact there was residual
doubt whether he committed the crime.

In opposition, the State presented #Hffidavit of Deective Jeffrey
Flores who stated that Dana @&tes told him that Coleman shot
her in 1992.

In overruling the tenth claim, thieial court found that the record
did not support Coleman’s clairthat further investigation by
counsel would have produced any more mitigating evidence than
the testimony of Coleman’s father.

In State v. McGuir€¢1997), 80 Ohio St.3d 390, 686 N.E.2d 1112,
the Supreme Court held that residual doubt is no longer a
mitigating factor. In any event, the court held the overwhelming
evidence of Coleman’s guilt @cluded the presence of residual
doubt. The court also held thete trial recorddid not support
Coleman’s speculation that further investigation would have
produced significant mitigating evide®. The court noted the fact
that Coleman fathered severehildren from different women
without marrying them was hardly mitigating. The court noted
that the “failure to present mitigating evidence . . . does not in itself
constitute proof of ineffective assistanc&tate v. Coleman85
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Ohio St. 3d 129, 138, 707 N.E. 2d 4¢&ing its previous case of
State v. Hamblirf1988), 37 Ohio St, 3d 129, 138, 707 N.E.2d 476.
In this case trial counsel may not have wished to diminish the
poignant testimony of Coleman’stfer with testimony of the
women who Coleman had impregréitaut never married. Finally,

to show prejudice from counselfilure to present mitigating
evidence there must be a reasonable probability that the evidence
would have swayed the jurp impose a life sentenc&tate v.
Keith (1997), 79 Ohio St. 3d 514, 684 N.E.2d 47. Assuming Dana
Strodes, Athea Martin, and Susan Smith all testified that Coleman
was a good father and was never violent toward them, it is highly
improbable the jury would havbeen swayed to impose a life
sentence in light of the jury’Bnding that Coleman had virtually
executed Melinda Stevens in retaliation for her informant
activities. The tenth claim was praferejected by the trial court.

In his eleventh claim, Coleman contends his counsel were
ineffective in the mitigation phase by not calling his mother and
sister to testify in his behalfin support of this claim Coleman
presented affidavits of Sonja Coleman, his sister, and Eula
Coleman, his mother.

In her affidavit, Sonja Colemanidaher brother's behavior began

to worsen around his eitgrenth birthday and hmoved out of their
family home on several occasions. She said her brother was
working at the time of his arre&ir the murder and appeared to be
financially supporting his chilén. She said she was never
contacted by her brother’s attorisey Eula Coleman said her son
was a happy and friendly child. She said her son had difficulty in
school because of a learning disability. She said her son became
rebellious when he was 17 or 18aye of age. She said she met
with Jon Doughty at his office tspeak with Dr. Hrard Eimer, a
psychologist. She said she did not meet with the Doughtys prior to
trial to discuss her son’s case.

The trial court overruled this claim noting that the record at trial
established that Eula Coleman could not testify at the mitigation
hearing because she was too upset. The court noted that Sonja’s
testimony was merely cumulative tioat of her father's and there
was no likelihood that the outc@mof the sentencing hearing
would have been different if couslshad presented her testimony.
We agree with the trial court’s gelution of this claim as well.
Counsel can hardly be faulted for not calling Eula Coleman to the
stand after the indicated she was too upset to testify. The
following occurred at the trial:
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“Q:  Now, Mrs. Coleman is here?
“‘A:  Yes, sheis.

“Q:  Your wife, is that true?

“‘A: Yes.

“Q: And she’s sitting out in the hall, but | understand she
doesn’t want to testifjWould you tell the jury why.

“‘A: My wife - -Timothy and his mther, are very, very close.
And being a mother, a caring mothehe have taken this - - this
situation very seriously and have upset her. | would probably say
her blood pressure & little high at the moment. She’s having a
hard time sleeping. She’s having a hard time trying to cope with
this.

“Never - -she’s never would hawmagine that he would have - -
anything like this would have evlappened, you know. So that’s
why she don’'t want to testify, in fear that she may lose control or
break down or, you know, or upsEtn or, you know, whatever.

“Mr: James Doughty: Thank you. Do you have any questions?

“Mr. Schumaker: State would have no questions for Mr.
Coleman, Your Honor.

“The Court:  Thank you, Mr. Coleman.”

The trial court properly overrule Coleman’s eleventh claim
without providing him an evidentiary hearing.

In his twelfth claim, Coleman gues that his trial counsel were
ineffective in not premnting the testimony of Dr. Earhard Eimer, a
clinical psychologist during the mitigation phase of the trial. In his
affidavit, Dr. Eimer stated he waetained in January 1997 by the
Doughtys to evaluate Tim Coleman. Dr. Eimer said he
interviewed Coleman on four separatzasions for a total of some
8.25 hours. Dr. Eimer said he conducted three clinical tests and
determined that Coleman had a Compulsive Personality Disorder.
Dr. Eimer said Coleman obtained remarkably low scores for
personality disorders that would Itgpical of persons likely to
engage in violent crimes againpersons. He said that the
diagnostic indications emerging from Coleman’s tests counter-
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indicate any other personalitydisorder, particularly those
associated with a tendency to engage in violent crimes.

Further Dr. Eimer said there were three factors which speak
against the notion that Tim Catan might have engaged in a
violent crime: (1) his upbringing in a morally well-integrated
family, (2) no indication of impgiveness or aggressiveness on
Coleman’s part even when acutely challenged, and (3) tendencies
to worry and be fearful and not bee manipulative consistent with

a personality that is naif a violent nature.

The State argues that it wasofassionally reasonable for the
Doughtys not to have put Dr. Eimen the stand in the mitigation
phase of trial because his oginiwas not admissible and in any
event would have alienated the jugiven the doctor’s opinion that
Coleman’s personality was inconsigt&vith violent conduct. Also

the State argued that Eimer’s findings that Coleman typically does
not assume responsibility for shiproblems and tends to blame
others were consistent with Coleman blaming Melinda Stevens for
his problems with the law whiclias the motive for the killing.

The trial court overruled this clai adopting the State’s position in
every respect and we a&gr with the trial court’s disposition of this
claim as well. In light of Dr. Ener’s views that Coleman typically
blames others for his conduct, it is doubtful Dr. Eimer’s testimony
would have been helpful. In any event, trial counsel must be
accorded substantial deferencemaking these judgments even in
death penalty cases. There also seems little likelihood Dr. Eimer’s
testimony would have provided sudnstial mitigation to the crime
committed by Coleman. The trial court properly overruled
Coleman’s twelfth claim.

In his thirteenth claim, Cofean contended the Doughtys were
ineffective in not having Deputy Steven Williams testify in the
mitigation hearing. Williams stated in his affidavit that he
transported Coleman to and from jail during the capital trial and
“at no time during the six dayial, did | observe Mr. Coleman
misbehave or present any kiraf resistance while under my
supervision.” (Ex. 25). In suppoof his claim Coleman refers us

to the United States Supreme Court caseSkipper v. South
Carolina (1986), 476 U.S. 1, 90 L& 2d 1, 106 S. Ct. 1669,
wherein the court held that it wasror to exclude evidence in the
sentencing hearing of two jaileesxd a “regular” visitor that the
defendant had made a “good adjustment” during the 7 ¥2 months he
had spent in jail between arrest and trial. Justice White wrote the
following on behalf of the court:
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Finally, the State seems to suggest that exclusion of the
proffered testimony was proper because the testimony
was merely cumulative of ¢htestimony of petitioner and
his former wife that petitioner's behavior in jail waiting
trial was satisfactory, and of petitioner’s testimony that, if
sentenced to prison rather than to death, he would attempt
to use his time productively and would not cause trouble.
We think, however, that characterizing the excluded
evidence as cumulative and its exclusion as harmless is
implausible on the facts before us. The evidence
petitioner was allowed to esent on the issue of his
conduct in jail was the sordf evidence that a jury
naturally would tend to discount as self-serving. The
testimony of more disintested witnesses - -and, in
particular, of jailers who wuld have had no particular
reason to be favorably predisposed toward one of their
charges - - would quite natlisabe given much greater
weight by the jury. Nor can we confidently conclude that
credible evidence that figoner was a good prisoner
would have had no effect upon the jury deliberations.
The prosecutor himself, iclosing argument, made much
of the dangers petitioner auld pose if sentenced to
prison, and went so far as tesart that petitioner could be
expected to rape other inmates. Under these
circumstances, it appears reasonably likely that the
exclusion of evidence beag upon petitioner’'s behavior

in jail (and hence, upon his likely future behavior in
prison) may have affectedeljury’s decision to impose
the death sentence. Thus, under any standard, the
exclusion of the evidence was sufficiently prejudicial to
constitute reversiblereor. (Emphasis added).

In this case the prosecutor gave a very brief argument in support of
the death penalty. The proseauéwmgued the specification of the
aggravated murder of a witness outweighed any mitigating
evidence presented by the defendakVe agree with the State’s
position that even if counsel hadesented the testimony of Deputy
Williams, there is no reasonable probability that the jury’s sentence
would have been differenttrickland v. Washingtord66 U.S.

668, 104 S. Ct. 2025, 80 L. Ed. 2d 674. The trial court properly
overruled Coleman’s thirteenth claim.

In his fourteenth claim, Cahan contends the Doughtys were

ineffective in not presenting a ltwral expert who could have
helped the jury understand why tugned to a life of drug dealing
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despite the fact that he had a stdalmily life. In overruling this

claim, the trial court stated thatich testimony would not mitigate

the fact that Coleman executed thether of five children and in

any event, even if mitigatg, would not have overcome the
aggravated circumstances presented by the State. We agree that
such testimony would not preseatreasonable probability of a
different sentence than that imposed by the jury. The trial court
properly overruled the fourteenttlaim without an evidentiary
hearing.

In his fifteenth claim, Colenma contends the Doughtys were
ineffective in the sentencing phasiethe trial by not presenting the
mitigating testimony of his mother, his sister, his girlfriends, a
deputy sheriff, and the psychologisho evaluated him. He also
argues his counsel were ineffeetin not introducing employment
records that he was gainfully etoyed at Fox Lite, Inc. days
before the crime occurred. Also Ayues counsel gave a woefully
weak closing argument in the mitigation phase of trial.

In support of this claim, Coleman submitted Exhibit 33 which were
Fox-Lite employment records irwiting that Coleman worked as
an assembler from November 12, 1995 until February 5, 1996
when he was laid off for lack of work. The trial court overruled
this claim again finding nothingn the claim that suggested a
reasonable possibility thatahsentence imposed upon Coleman
would have been different had this mitigation evidence been
presented.

The Doughtys could hardly be faulted for fagi to call Mrs.
Coleman to the stand when the record disclosed she was too
distraught to testify. The claim that counsel’s final argument was
weak was a claim properly assertiedthe direct appeal not in a
post-conviction proceedings. The only additional argument raised
herein was counsel’s failure to introduce Coleman’s employment
records which indicate he was wuor§ for three months prior to
the homicide. The trial court propedenied this claim without an
evidentiary hearing because th&eao reasonable pbability that

the jury would have found this additional mitigating evidence
would have outweighed the aggravated circumstance.

In his sixteenth claim, Colemacontended that the cumulative
impact of the litany of counselerrors rendered Coleman’s capital
proceedings unconstitutional. Coleman noted that his counsel
failed to form a meaningful relationship with him, failed to
properly investigate his innocem claims, failed to properly
prepare to cross-examine the Staitgitnesses, failed to adequately
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conduct voir dire, failed to propgriobtain grand jury transcripts,

failed to properly present mitigaty evidence, and failed to present

a cogent closing argument in his behalf.

The State argued below and in this court that since none of the

claims had individual merit, @y can have no strength in the

aggregate. The trial court foundathState’s argument persuasive

and we do also. The trial court found many of Coleman’s claims

to be based on incredible tiesony and applied the Calhoun case

to its disposition of the claim. Other claims challenged tactical

decisions by counsel and other oiaj even if accepted as true, did

not suggest a probability that the outcome of Coleman’s trial

would be different had counsekted as Coleman claimed they

should have. The trial cdurproperly overruled Coleman’s

sixteenth claim as well.
State v. Colemar2002 Ohio 5377 at 1 40-71"{Dist. Ohio 2002).

This Ground for Relief, like the Third, is governed hyickland v. Washingtgrsupra

In evaluating whether or not thiepresentation of counsel wasfieetive, it must be evaluated
for “reasonableness under prevailing professional nornid.” When analyzing an
ineffectiveness claim for failure to investigatiee court must consider the claim by assessing the
reasonableness of the decision and byngiheavy deference tmunsel’'s judgmentd. at 691;
but see Glenn v. Tat&1 F.3d 1204, 1207 {6Cir. 1995);see also Austin v. Bell26 F.3d 843,
848 (8" Cir. 1997);see further Skaggs v. Parké&35 F.3d 261, 269, 271"&ir. 2000). There
is a constitutional duty on the part of counselirteestigate, as efééive assistance requires
making professional decisions and informed leg#ices, which can oyplbe rendered after
investigation.Strickland 466 U.S. at 680Carter v. Bell 218 F.3d 581, 596 {6Cir. 2000)
(Counsel must make some effort at indepehdewestigation in ordeto make a reasoned,
informed decision as to [the utility afitigating factors offered by defendant]".)

Furthermore, as established S$trickland and reiterated iWiggins “strategic choices

made after less than complete investigation are reasonable precisely to the extent that reasonable
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professional judgments support taitations on investigation.Strickland v. Washingtori66
U.S. 668, 690-691\Viggins v. Smith539 U.S. 510, 528 (2003). Thevestigation does not need
to be exhaustive, but must be reasonably sobatain examining the facts, circumstances,
pleadings and the laws involvestrickland 466 U.S. at 680.

The American Bar Association has admptGuidelines for the Appointment and
Performance of Counsel in Death Penaltys€3a(1989 and 2003). The Supreme Court of the
United States has held that these guidelinesvige the guiding rules and standards to be used
in defining the ‘prevailing professional norms.Wiggins v. Smith539 U.S. 510 (2003)
(reinforcing rulings inGlenn v. Tate71 F.3d 1204, 1206-08"&Cir. 1995)):Austin v. Bell 126
F.3d 843, 847-48 {BCir. 1997);Coleman v. Mitche)l268 F.3d 417, 449-52(&Cir. 2001)).

The Guidelines provide that:

Investigations into mitigating &lence “should comprise efforts to
discover all reasonably available mitigating evidence and evidence
to rebut any aggravating evidence that may be introduced by the
prosecutor.” ABA Guidelines for the Appointment and
Performance of Counsel in Death Penalty Cases 11.4.1 (C), p 93
(1989) . ...

[T]hat among the topics counsshould consider presenting are
medical history, educational dtory, employment and training
history, family and social ktory, prior adult and juvenile
correctional experience, and retigs and cultural influences.

ABA Guidelines for the Appointnreg and Performance of Counsel
in Death Penalty Cases 11.8.6, p 133

Wigging 539 U.S. 510 (2003)(Emphasis in original). However, the 1989 and 2003 ABA
Guidelines are not “inexorable commandsfather, they are “only guides for what
reasonableness means, not its definitidAdst v. Bradshaw621 F.3d 406; (& Cir. 2010),

guotingBobby v. Van Hoqks58 U.S. 4, 130 S. Ct. 13, 17 (2009).
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In its decision to impose the degienalty, the trial court wrote:

Although the defendant didot testify in eithethe first or second
phase of this trial the testimony tife State’s witnesses was that
the defendant had stated thatdwaildn’t afford to do the prison
time that he faced from his pending Aggravated Trafficking
charges. The defense argued in the mitigation phase of the case
that the defendant was thus undeyreat deal of stress at the time

of this offense from the prpsct of going back to prison.

However, the defendant offeraab evidence that it would be
unlikely that this offense would have been committed but for this
“duress.” Two of the State’s itmesses testified that after the
killing the defendant appeared te nervous, but one of these
witnesses testified that the defentldid not appear nervous before
the killing took place. In additiorihe testimony at trial indicated
that after the shooting the daftant went looking for a police
scanner, disposed of a shirt-jatkand shoes that he was wearing
and bragged about “taking rea of his business”, even
demonstrating to one witness how thetim fell after he shot her.
The defendant has a history of criminal misconduct. To logically
adopt the defendant’s reasoningttoas mitigating factor would
require this Court to condone a criminal act each time the
defendant were placed in a stressituation. The Court therefore
finds that the evidence does soipport this mitigating factor.

The Court also considered any atlfectors to the issue of whether

or not the offender should be sentenced to death. The father of the
defendant, Willie Coleman, testified in mitigation. Mr. Coleman
testified that the defendant wakke any other kid” growing up.
The defendant was involved Boy Scouts and school functions
and activities as a youth. He was also active in sports, most
notably football. The defendant sva@escribed as a very obedient
child that “would give you his heart.” The defendant’s father also
stated that Timothy Coleman was never a violent man. Willie
Coleman stated that his wife etldefendant’'s mother, was present
in the hallway outside of theourtroom but that she was too
emotional to testify.

It was apparent to the Court thie defendant’s father loved his
son and that the defendant’s bgkund did not ontribute to his
becoming a violent criminal. It veahe defendant’s decision to set
his own standard of acceptabbehavior. The Court therefore
finds that these factors shdube given minimal weight.
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This Court recognizes that theath penalty is the most severe
penalty that can be imposed bymegainst man and that is should
only be imposed after a most carednd meticulous review of the
facts and law has taken place. The Court believes that such an
evaluation of the facts and the law in this case has been undertaken
by the Court in reaching its decision. The Court has searched for
any other factors which might have been overlooked by the jury
and can find none.
After carefully reviewing all of the mitigating factors set forth in
the statute or called to the Cosarattention by the defendant and
after considering the aggravating circumstance which has been
proven beyond a reasonable doubisithe opinion of the Court
that the Aggravating Circumstance outweighs all the mitigating
factors beyond a reasonable doabtrequired by Ohio Revised
Code Section 2929.03(D)(3).

(Opinion, Return of Writ, Doc. No. 167, Apx. Vol. 2 at 160-162.)

Petitioner argues that because of his coun$aligre to investiga, and the abbreviated
nature of what little investigation they did rfigm, they failed to fully present Petitioner's
background, character, and development. (Petibat, No. 9 at 21); (Traverse, Doc. No. 170,
PagelD 1961.) He further statdsat the failure to intervie people who could have provided
mitigation evidence, such as his family membevras in direct opposition to the standards for
mitigation set forth by United States Supreme Clawt the Sixth Circuit Court of Appeals, and
the American Bar Association recommendatigiisaverse, Doc. No. 170, PagelD 196&)ing
Williams v. Taylor 529 U.S. 362, 373 (2000)phnson v. Bagleys44 F.3d 592, 600 {6Cir.
2008); Mason v. Mitchell 543 F.3d 766, 780 {6Cir. 2008); A.B.A. Guidelines § 11.4.1
(D)(3)(B). This allegedly resulted in grosslyagequate mitigation evidence. (Traverse, Doc.
No. 170, PagelD 1965.) Specifically, had coungerbeffective they would have uncovered and

been able to present tfalowing mitigation evidence:

A) Petitioner’s history as a carirfgther to his five children.
Dana Strodes, Athea Manrtiand Susan Smith, the three
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mothers of Petitioner’s childne would have been willing
to testify that Petitioner was a responsible loving father.
(P.C. Exs. 19, 23, 24).

B) Evidence of Petitioner's non-vieht nature. (P.C. Exs. 19,
23, 24, 26, 40, 43).

C) Evidence from Petitioner’'s sister, Sonya Coleman, who
would have testifi¢ that Petitioner was a loving brother,
and a responsible lovirfgther. (P.C. Ex. 21).

D) Evidence from Deputy Steven Williams of the Clark
County Jail, who observed Peaiiter's good behavior while
incarcerated. (P.C. Ex. 25).

E) Evidence from a cultural expgewhich would have helped
the jury understand why Petitiantirned to a life of drug
dealing, despite the fact that had a stable family life, due
to the myriad of problems and unique cultural pressures
facing young black males iarban environments. (P.C.
Exs. 20, 22).

F) Evidence of Petitioner's gainful employment at Fox Lite,
Inc., which would have supported testimony that Petitioner
was a good worker and was making an attempt to lead a
crime-free life. (P.C. Ex. 35).

(Petition, Doc. No. 9 at 16.)
In addition the following evidence was wvered during post-conwion investigations:

A) Inmate John Stojetz, a client ¢fial counsel at the time of
Petitioner’s trial, reported hwas told by Jon Doughty that
Petitioner did not have “gooditigation.” Doughty reportedly
told Stojetz that no mitigation was prepared for Petitioner,
because there was no need for mitigation since “Petitioner had
shot a girl with five kids.” Doughty had also previously
referred to Petitioner as “a tyail stupid nigger.” (P.C. Ex. 14).

B) Petitioner’'s father, Willie Colenm revealed that counsel did
not adequately prepare him for testifying at the mitigation
phase. Counsel prepared Willie Coleman to testify by telling
him that, “there wouldn't be any questions, just a brief
background on Tim.” (P.C. Ex. 20).
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C) Petitioner’'s sister, Sonya Coban, revealed that defense
counsel never contacted her, or asked her to testify at the
mitigation phase. (P.C. Ex. 21).
D) Trial counsel hired the sepoas of Dr. Earhard Eimer, PhD.,
but did not present his testimony at Petitioner’s trial. In his
post-conviction affidavit, Dr. Ener indicated he was willing to
testify that, in his professiohapinion and given Petitioner’s
psychological profile, Petitioner lacked the psychological
propensity to commit the charged capital crime. (P.C. Ex. 40).
Dr. Franklin Hurt, Jr. PhD.anducted psychologal testing on
Petitioner for purposes of post-conviction, and reached the
same conclusion as Dr. Eimedespite the fact that he
performed his evaluation ovea year after Dr. Eimer’s
evaluation. (P.C. Exs. 26, 43.)
(Petition, Doc. No. 9 at 17.)
In the course of preparing for mitigation, counsel met briefly with Petitioner’s father,
Willie Coleman. (Traverse, Doc. No. 170, PagelD 1965.) He was the only witness called during
the mitigation phase to testify on Petitioner’'s behadlf. The testimony given by Mr. Coleman
was both general in nature and very conctsenprising only six pages of transcripd. An
affidavit from Mr. Coleman, presented during post-conviction relief proceedings, stated that he
had had very limited interaction with defensmigsel and was not giveany preparation as to
what he would be asked to testify to during thitigation phase. He further stated he was not
made aware of what type of evidence may have been relevant to the mitigation portion of the
trial, but rather, was only told it would bebaef background on his sofReturn of Writ, Doc.
No. 167, Apx Vol. 7 at 166, Aff. of Willie Colem&in21-22.) Additional affidavits from various
friends and family members show that they would have been willing to testify had they been
asked to do so, but that they were never coedaby defense counsel. (Traverse, Doc. No. 170,

PagelD 1966); (Return of WriDoc. No. 167, Apx. Vol. 7 at 163,fA of Dana Strodes { 17);

(Return of Writ, Doc. No. 167, Apx. Vol. 7 at 168if. of Sonya Coleman{ 9-11 ); (Return of
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Writ, Doc. No. 167, Apx. Vol. 7 at 174, Aff. of San Smith § 9); (Return of Writ, Doc. No. 167,
Apx. Vol. 7 at 176, Aff. of Atlea Martin 1 9.) Coleman assettst the affidavits show that
additional mitigation testimony was available aswlld have been presented to both give the
jury a better understanding of his personal hysemmd humanize him in their eyes. (Traverse,
Doc. No. 170, PagelD 1967.) This information included:

1. That he was a loving person.dfrn of Writ, Doc. No. 167,
Apx. Vol.7 at 166, Aff. of Willie Coleman  5); (Return of
Writ, Doc. No. 167, Apx. Vol. 7 at 169, Aff. of Sonya Coleman
11 2, 8); (Return of Writ, Doc. No. 167, Apx. Vol. 7 at 171,
Aff. of Eula Coleman { 5.)

2. That he suffered from a learnidgsability/dyslexia. (Return of
Writ, Doc. No. 167, Apx. Vol. 7 at 166, Aff. of Willie Coleman
1 6); (Return of Writ, Doc. NdL67, Apx. Vol. 7 at 171, Aff. of
Eula Coleman 11 6-7.)

3. That he was a loving and responsible father to his children.
(Return of Writ, Doc. No. 167, Apx. Vol. 7 at 166, Aff. of
Willie Coleman {f 13-14); (Return of Writ, Doc. No. 167,
Apx. Vol. 7 at 169, Aff. of 8nya Coleman | 7); (Return of
Writ, Doc. No. 167, Apx. Vol. 7 at 174, Aff. of Susan Smith 11
3-4); (Return of Writ, Doc. Ndl67, Apx. Vol. 7 at 176, Aff. of
Athea Martin 1 8.)

4. That he was a non-violent pens (Return of Writ, Doc. No.
167, Apx. Vol. 7 at 163, Aff. of Daa Strodes { 14); (Return of
Writ, Doc. No. 167, Apx. Vol. 7 at 174, Aff. of Susan Smith
5); (Return of Writ, Doc. No167, Apx. Vol. 7 at 176, Aff. of
Athea Martin  6); (Return divrit, Doc. No. 167, Apx. Vol. 8
at 81, Aff. of Dana Strodes 1 2.)

For an ineffective assistance of counsaimlto succeed, counsel must have performed
deficiently, and that performance must have prejudiced the defendant. There is a constitutional

duty on the part of counsel to investigate effective assistance reigeis making professional

decisions and informed legal choices, whiem only be rendered after investigatiSirickland
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466 U.S. at 680Carter v. Bel] 218 F.3d 581, 596 {6Cir. 2000)(Counsel must make some
effort at independent investigation in orderntake a reasoned, informed decision as to [the
utility of mitigating factors offered by defendant]¥Wiggins v. Smith539 U.S. 510, 524 (2003)
(deprived of representation when counsel fatmmed their investigation of [his] background
after having acquired only rudimentary knowledgénisf history from a naow set of sources.’)
The investigation does not need to be extraes but must be reasably substantial in
examining the facts, circumstancpteadings and the laws involvestrickland 466 U.S. at 680.
Here, counsel failed to make adequate investigation. @& met with a small number of
potential witnesses, specifically Petitioner's &athhowever they failed to speak with other
family members and close friends that would hbgen willing to testify on Coleman’s behalf.
Furthermore, counsel failed to explain the naitign process and prepare the one witness they
did present.

Additionally, counsel were deficientthreir late hiring of an investigator. As a result of
this delay, investigation did not begin until the day before the start of voir dire. The investigator
did not have direction from counsel, but rathienply unsuccessfully attempted to interview two
other possible suspects andnducted a brief interview with Gaskins who proved to be an
inculpatory witness rathéhan exculpatory There is no evidare that counsel dhe investigator
looked into Coleman’s medicakducational, employment, or additional family and social
history, or looked into his prioadult correctional experience, retigs or cultural influences.
Even in applying deference, counsel did notartake enough investigation to make reasonable
decisions. If no investigation is conductemhunsel cannot know if additional mitigation
evidence would be counterproductive or fruitless. They fell below the standard of

“reasonableness under prevailing professional norms.”
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The Court now turns to the prejudice prongStfickland The Petitioner directs this
Court toMorales v. Mitchell 507 F.3d 916 (BCir. 2007). InMorales the court determined that
counsel failed to discover and present mitigagerdence to the jury including “many specific
details about his tumultuous life, contimueand uncontrolled athiol and drug abuse,
dysfunctional family history,potential mental health problem and a detailed cultural
backgroundMorales v. Mitchell 507 F.3d at 935-936. The cooftappeals concluded that had
counsel performed even the most basic imfestigations, they would have discovered
defendant’s deprived childhood; that his fatikes an alcoholic; his mom was neglectful; his
half-sister, who was responsible for his cdrad emotional issues and committed suicide; and
his brother, to whom he was a protector, wasntally disabled anés a result of violent
outbursts needed to be placed in gcpgtric hospital on multiple occasionsl. at 931-934.
Morales’ environment was unstable and as a result of this instability and feeling like a social
outcast, he ended up dropping out of high school. Additionally, counsel iMdfraes case
could have presented evidence that defendantnbegiag drugs and alcohol at age nine at the
prodding of the elders, that in the Native Americammunity it is seen as “unmanly” not to
drink, that as a result of his drinking he waften violent and suffered from blackouts, that
defendant’s parents, aunts, uncles, and gramaps drank, and that some of these family
members had died as a result of cirrhosis. dhet held that this evidence was “significant and
not cumulative of the evidencactually presented during éhguilt and penalty phasesld.
“Because the net effect of the undiscovered amatesented evidence, viewed cumulatively and
in light of the totality of the circumstances, demonstrates the existence of significant mitigating
evidence that favored Morales, it is reasonghigbable that at leasine juror hearing that

evidence would have been persuaded to impo#fe, rather than a death, sententak.’at 936.
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In comparing this case, the Court finds tRatitioner is unable tohew such prejudice.
After a review of the mitigation phase tranptrithis Court concludes that the following
mitigation evidence was presented: Coleman had a good childhood and grew up in a loving
family. (Trial Tr. Vol. 8 at 1291.)He was an energetic and normal chiltl. For the most part
he was eager, energetic, and obedient, dugasionally he would become hardheaded and
disobedientld. His overall disposition wadand and loving, never violentd. at 1292.

The majority of the information contained within the affidavits offered during post-
conviction was either cumulative (thlae was a loving person) orddnot rise to the level that a
reasonable jurist would haveund that it outweighed the aggating circumstance. While
Petitioner may have been a responsible amthd) father to his children (although one doubts a
jury would have found him responsible in having children by three different women), he was
found guilty of killing a mother of five. Likeise, testimony of a learning disorder in school
would not likely have weighed strongly on theyjun balancing mitigation and the aggravating
circumstances.

Additionally, Petitioner argues that counsedre ineffective in failing to present his
employment records from Fox-Lite. (Traver&xnc. No. 170, PagelD 1965.) He asserts that
these records would have showhe jurors that he was good worker, responsible, had
employable skills, and was attempting to lead a crime-freddifeWhile the records could have
been presented, this Court doest find that they would havbeen persuasive. The records
reflect an employment period of three monthsd aontain mediocre resivs, absenteeism, and
tardiness.

Next he argues that counsel were ineffectivéheir failure to hire a cultural expert to

provide testimony regarding the unique sociadl @ultural factors thaftace African-American
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men. (Traverse, Doc. No. 170, PagelD 1969-1970.)aigeaes that had this type of expert been
presented, he could have providesight to the jury as to how someone like Coleman, raised in
a stable and loving family, could turn to a life of dealing druds.citing Morales 507 F.3d
931. Coleman asserts that had counsel presentdéence of this kind, it is reasonably probable
that at least one juror would y& voted to impose aentence of life, rather than dealth. at
1970. Petitioner fails to offer anygport as to what this expert ynhave testifiedo, other than
a reference of “the problems and pressueesng young African-Amedan males in urban
environments and the role that drugs play in their livess.” Even assuming an expert on this
matter had been presented, this presumes thatuttural expert's wimony would have been
deemed reliable after undergoingDaubert analysis and that theestimony would have been
relevant to Coleman’s cas®aubert v. Merrell Dow Pharmaceuticals, Incc09 U.S. 579
(1993). Coleman has failed to show counsel waSective. “The decision of what mitigating
evidence to present during the penalty phase of a capital case is generally a matter of trial
strategy.”Hill v. Mitchell, 400 F.3d 308, 331 {6Cir. 2005). “[T]he existence of alternative or
additional mitigation theories generally does mstablish ineffective assistance of counsel.”
Phillips v. Bradshaw607 F.3d 199, 207 {6Cir. 2010). Attorneys areot expected to present
every potential mitigation theorfears v. Bagley462 Fed. Appx. 565, 576" (&ir. 2012). Itis
speculative that testimony from a cultural expeould have resulted ia life sentence, rather
than a sentence of death. Petitioner does raw shat there was a reasonable probability that,
but for the absence of a cultural expert, the oypld have reacheddifferent conclusion.

Next, Petitioner asserts that his counsel viredfective in failing to call a psychologist
to testify on his behalf. (Travge, Doc . No. 170, PagelD 1970Prior to the mitigation phase,

counsel hired an expert psychologist, Dr. Erhgnsher, but then decided not to call him to
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testify. Id. Had Dr. Eimer testified, he would havatstd that in his professional opinion, given
Coleman’s psychological profile, it was highlylikely Coleman committed the crime for which
he was convictedd., citing Return of Writ, Doc. No. 167, Apx Vol. 8 at 71. While Dr. Eimer’s
report does state that he believed that Coleman was incapable of such crime and noted
characteristics such as “eagerplease,” shy, insecure, feagnfusion, and anxious conformity
to expectations of others, other aspects of thertavould have been detrantal to the defense.
For instance the report beginstimat it “suggests a chronic psycbgical maladjustment. He is
overly sensitive to criticism. He is highly sugpigs of other people a@nconstantly on guard to
prevent being taken advantage dfhis touchiness often makksn argumentative.” (Return of
Writ, Doc. No. 167, Apx. 8 at 68.) In addition,labels Coleman as being suspicious, rigid,
moralistic, has a lack of trust, and an inabitdycompromise and negotiate making it impossible
for him to develop a close relationshid. It also specifically states that “[w]lhen he[Coleman]
feels threatened, he may react with self-rightemdignation and complain that he has been
wronged. He typically does not assume responsilidr his problems and tends to blame others
or to rationalize his faults.Id. This line falls squarely into ¢hState’s theory of motive, that
Coleman murdered Stevens in an attempt togreher from testifying ahis drug trafficking
trial, as she “snitched” on himpd he could not do that much time.

Next, Petitioner argues that his counsel weedfective in their failure to object to the
reintroduction of all the trial pls& testimony at the mitigation phase. (Traverse, Doc. No. 170,
PagelD 1971.) This permitted the introductioihall evidence and testimony from the guilt
phase to be reintroduced during the guilt phaséhie jury’s consideration, including unrelated
and prejudicial evidence, suds the drug buy tapes, testimdingm the officers regarding the

drug deals, and information relating to Colematrlgg trafficking case. (Traverse, Doc. No. 170,
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PagelD 1971.) Petitioner arguesttht was essential for counst review the exhibits and
testimony and lodge objectiomsere appropriateld. If counsel had objected and prevented the
admission of prejudicial information, he argues, tttenjury may have beeswayed to give life
insteadld. Instead, this evidence served merely tcammi the jurors passions and put their focus
on the underlying crimes rather than the aggravating circumstanceldsatf1972.

“[1]t is not the provirte of a federal habeas court é@xamine state-court determinations
on state-law questionsEstelle v. McGuire502 U.S. 62, 67-68 (1991). As a result, “errors in
application of state law, espedyalith regard to the admissiiiy of evidence, are usually not
cognizable in federal habeas corpud/alker v. Engle703 F.2d 959, 962 {6Cir. 1983);see
Coleman v. Mitche)l 244 F.3d 533, 542 {6Cir. 2001). Otherwisestated, a state court's
violation of its own eidentiary law does noipso factg provide a basis upon which a federal
court may grant habeas reli&ugh v. Mitchell 329 F.3d 496, 512 t(BCir. 2003). The Northern
District of Ohio addresed a similar issue i@owans v. Bagleyolding:

In light of the foregoing, trial cots have considerable discretion

in determining what evidence isleeant to the penalty phase and
reviewing courts are loath to imfere with the ercise of that
discretion. Cf.,State v. Hancock108 Ohio St. 3d 57, 76, 2006
Ohio 160, 840 N.E.2d 1032 (2006) {my that trial judges are
“clothed with a broad discretiont determining the relevancy of
trial phase evidence to the penalty phase); see Sfate v.
Jackson 107 Ohio St. 3d 53, 71-72, 836 N.E.2d 1173, 2005 Ohio
5981 (2005) (finding no error in readmission of guilt phase
testimony from surviving victimbecause testimony was relevant

to course-of-conduct agavating circumstance)state v. Ahmed

103 Ohio St. 3d 27, 43, 2004 ©M190, 813 N.E.2d 637 (2002)
(finding no error inreadmission of seveniore-scene photographs
because the evidence assisted in demonstrating aggravating
circumstances)State v. LaMar95 Ohio St. 3d 181, 203-204, 2002
Ohio 2128, 767 N.E.2d 166 (2002) (finding no error in
readmission of photographsor demonstrative exhibits
demonstrating the weapons used because evidence “bore some
relevance to” the nature and circumstances of the course-of-
conduct aggravating circumstancejtate v. Fears86 Ohio St.3d
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329, 345-45, 1999 Ohio 111, 715 N.E.2d 136 (1999) (holding that
even though a trial court should exclude evidence irrelevant to the
penalty phase, the trial court this case was not required to
exclude the evidence of thillings, including gruesome
photographs, because § 2929.03 (Dygquires the trial court to
consider the nature and circuanstes of the offense and permits
repetition of much or all that occurred during the guilty stage
(citing DePew 38 Ohio St.3d at 282-83)).

The Ohio Supreme Court has di@d, however, that even though
R.C. § 2929.03(D)(1) and (2) permmgpetition of much or all of
what happened during the culpatyilphase, trialcourts are not
relieved [of] their duty to determine which culpability phase
evidence is relevant to sentencing issues, Sate v. Getsy84
Ohio St.3d 180, 201, 1998 Ohio 533, 702 N.E.2d 866 (1998)
(holding thatState v. Gumm73 Ohio St. 3d 413, 1995 Ohio 24,
653 N.E.2d 253, syllabus (1994) “appe&ov require the trial court

to determine what evidenég relevant”); see alsBtate v. Lindsey

87 Ohio St.3d 479, 484-85, 2000 Ohio 465, 721 N.E.2d 995 (2000)
(holding that it was error for thdiacourt to readmit guilt-phase
evidence in toto without determing which evidence was relevant
to penalty phase issues).

Although this latter line of casep@ears to militaten petitioner’s
favor, the Court takes notice of the fact that eveGatsy where

the Ohio Supreme Court held that a trial court was required to
determine what culpability phase evidence was relevant in the
penalty phase and that the trial court in that case had admitted
evidence that was not relevant, the Ohio Supreme Court
nonetheless held in conclusorysifégon that the admission of that
irrelevant evidence had not gpudiced the outcome of the
appellant’'s caseGetsy 108 Ohio St. 3d at 201, 1998 Ohio 533,
702 N.E. 2d 866. Similarly, the Ohio Supreme Court concluded in
Lindsey that the trial court's erroin readmitting all of the
culpability phase evidence withbmaking a determination as to
which evidence was relevant to the penalty phase issues did not
prejudice the outcomef petitioner's sentencing hearing because
evidence of bloody photographs tbfe victim, bloodstains in the
appellant’s vehicle, and bloodstaimt a bar was relevant to the
element of serious physical harmttee victim in the aggravated
robbery death specificatiomindsey 87 Ohio St. 3d at 485. See
alsoState v. LaMar181 Ohio St. 3d at 203 (deeming harmless the
trial court’s readmission of the victim’s walker, even though that
evidence had tenuous connection, if any, to the aggravating
circumstances). Thus, even assug in the instant case that the
trial court erred as a matter of state law in not determining the
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relevancy of culpability phase ewidce before readmitting it in the
mitigation phase, it does not stand to follow, and in fact seems
highly unlikely, that sah error would warrant reversal under state
law.
Beyond that, this Court is also awanf at least two district court
cases holding that any possible error in readmitting culpability
phase evidence in the penalty phase, assuming it is error, was
insufficient to warrant habeas corpus reli@évis v. Mitchell 110
F. Supp. 2d 607, 626 (N.D. OhD00)(finding no violation of
clearly established federal law in the trial court readmitting in the
penalty phase all evidence frotine culpabilityphase), rev’d on
other grounds, 318 F.3d 682"(€ir. 2003);Morales v. Coyle98
F. Supp. 2d 849, 885 (N.D. Ohio 20Q@plding that any possible
violation of state law in admitting into evidence at the penalty
phase all exhibits from the culpability phase was inefficient to
warrant habeas corpus relief.)
Cowans v. Bagley624 F. Supp. 2d 709, 811-13 (S.D. Ohio 2088g also Hand v. HouR011
U.S. Dist. LEXIS 69001 (S.D. Ohio 2011).

In this case the trialotrt readmitted all othe culpability phase evidence, without
objection, into evidence during the sentencing phdse evidence included: the drug buy tapes,
testimony from the officers regarding the drug deahd information retang to Coleman’s drug
trafficking case. “A review of relevant Ohio lademonstrates to this Court that the categories of
culpability phase evidence that prosecutors are permitted to reintroduce is broad and the
discretion that trial courts have in determinwbat culpability phase evidence in relevant is
wide.” Cowans 624 F. Supp. 2d at 813 (S.D. Ohio 2008). This evidence went to the nature and
circumstances of the aggravating circumstanBetitioner has not shown prejudicial error in the
readmission of the guilt phase evidence and thus it is unlikely that an objection to this evidence

would have been sustained. #isch, counsel cannot be heldhave been ineffective in their

failure to object tahis readmission.
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Next, Petitioner argues counsel’s ineffectees in their failure tresent a cogent and
appropriate closing argumeat the sentencing phase. (Tresee Doc. No. 170, PagelD 1972),
citing Hall v. Washington106 F.3d 742 (1997). Counsel’s clasiargument failed to point to
anything mitigating, however it did mgon the victim and her childrerd. at 1973. This
allegedly prompted the jury to focus on aggravatingumstances rather than mitigating factors.

This Court disagrees. In the closing argument of the penalty phase, defense counsel asked
the jurors to consider mercyo‘ask you and to plead from you thfagou find a way to give my
client some mercy, that you do it.” (Trial Tr. V@.at 1311.) Counsel explained that the jurors
should consider Coleman’s state of mind dgrithe offense and consider mercy in their
sentencing:

First thing, we accept, Jon Doughty, myself, we accept your
verdict. And the mitigadn all | have to talko you about is - - I'll

read it to you, whetheit is unlikely that tle offense would have
been committed but for the fact that the offender was under duress,
coercion, or strong provocation.

Now, you heard the testimony dr. Coleman peddling drugs to
people and then the street talksathat there was a snitch on the
street; and it was this tragic youlagly with five children who was
reporting back to the Police Depa#dnt. You heard the detectives
testify here. He didn't knowrgthing about it. He thought she
had maybe two children.

* k% % %

Now, the - -the relevance in that is that the state of mind to the
defendant was not normal. | domtean he was mentally ill or
anything; but based on the testimony that | heard, he was almost
semi hysterical at times becausetlvd picture he was facing as a
result of this trial.

And that led to her death. | don’t mean to imply in any way that

you should forgive him for this. You've already given your
verdict.
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And I'll read the law to you on this. This- - what he did does not
justify or excuse the offense, bu¢cause of the state of mind may
in fairness and mercy be consiéerby you in order to reduce the
degree of defendant’s puniskent to 30 or 20 years.

(Trial Tr. Vol. 8 at 1312-1313.) Thsub-claim is without merit.

Next, he argues counsel's ineffieeness in failing to investigat8kipper evidence.
(Traverse, Doc. No. 170, PagelD 1974Skipper v. South Carolinheld that the sentencer
should consider evidence of a defendargt®od behavior and peaceful adjustment while
imprisoned. 476 U.S. 1 (1986). Steven Williarasdeputy sheriff at the Clark County Jalil,
would have been able to testify that while s@orting Coleman back and forth from the jail to
his trial proceedings, “at no time during the dey trial, did | observe Mr. Coleman misbehave
or present any kind of resistance while under my supervisiora¥€fse, Doc. No. 170, PagelD
1974, citing Return of Writ, Doc. No. 167, Apx. Vol7 at 178, Aff. of Steven Williams.)
Petitioner argues that this testiny would have been relevamdapotentially persuasive to the
jury as it would have shown thifitsentenced to prison he would &ble to adjust peacefully.

While this evidence could have been prdsd, Petitioner was nqirejudiced by this
omission. Deputy Williams would have testifiiéht he observed Coleman’s good behavior over
a significantly short amount of timehile transferring Coleman tad from the jail for his trial.
Based on these short interactions, it is unlikebt t juror would assign this mitigating factor
much weight. Testimony about Coleman’s timgaith would also likely have drawn the jury’s
attention to his having recrudéVhite to assist in the murder while he was in jail.

As Petitioner has not been alttemeet the prejudice prong 8frickland the decision by
the state courts was neither contrary to nourareasonable application of Supreme Court law.

This Fourth Ground for Relief is without meritiowever, reasonable jsts could disagree with
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his conclusion, given that therevisde divergence among federalurts in evaluating the proper
extent of mitigation inveagation and what evidence seems likedybe mitigating.If the District
Court does dismiss the Fourthdand as recommended, the Magigt Judge also recommends

that a certificate ahppealability be issued on this claim.

Fifth Ground for Relief: Exclusion of a Juror on Racial Grounds

In his Fifth Ground for Relief, Petitionersserts that his constitutional rights were
violated by the State’s peremptogycuse of prospective juror &lkmon. (Petition, Doc. No. 9
at 18); (Traverse, Doc. No. 170, PagelD 1987.)

As with Grounds One and Two, Respondesgeats this claim is not properly pled
because Petitioner has only reiterated the cksnhe made it before the Ohio Supreme Court.
(Return of Writ, Doc. No. 167, PagelD 1850.) eTMagistrate Judge concludes the claim is
adequately pled within Habeas Rule 2(c).

The Ohio Supreme Court rejected ttlsim on direct appealvriting as follows:

In his fourth proposition of law, appellant argues that prosecutors
exercised a peremptory challenge a racially discriminatory
manner.Batson v. Kentuck{1986), 476 U.S. 79, 106 S. Ct. 1712,
90 L. Ed. 2d 69, held that the Equal Protection Clause precludes
“purposeful discrimination by thestate in the exercise of its
peremptory challenges so as to exclude members of minority
groups from service on petit juriesState v. Hernandg4.992), 63
Ohio St. 3d 577, 581, 589 N.E.2d 1310, 1313. In order to make a
prima facie case of purposeful discrimination, an accused must
demonstrate (a) that members afcognizable racial group were
peremptorily challenged, and (b)ethfacts and any other relevant
circumstances raise an inference that the prosecutor” used the
peremptory challenges to excludeors “on account of their race.”

Id. at 582, 589 N.E.2d at 1313.
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Prospective juror Sandra Blaokn, an African-American,
disclosed during voir dire thater son was in prison for drug
trafficking. The prosecutor explained his peremptory challenge by
noting that when his office presuted Blackmon’s son for selling
drugs to an undercover informant, Blackmon expressed “an
attitude * * * that her sonauld do no wrong and that everybody
was lying about her son[.]” Since Coleman’s case involved
murder of a drug informant by @rug trafficker, and Blackmon’s
son was then in prison for drugatficking, the prosecutor could
reasonably decide not tave her on the jury.

The trial court did not abusés discretion in accepting the
prosecutor’'s explanation, which was race-neutral on its face.
Courts have accepted prior involvement with drugs by family
members of prospective jurors asace-neutral exahation after a
Batson challenge. See, e.gnited States v. FishdC.A.5, 1994),
22 F.3d 574, 577United States v. Hughd€.A. 7, 1992), 970
F.2d 227, 230. Nothing in the recasdggests a racial motivation,
and “unless a discriminatory interg inherent in the prosecutor’s
explanation, the reason offered will be deemed race neutral.
Purkett v. Elen{1995), 514 U.S. 765,68, 115 S. Ct. 1769, 1771,
131 L. Ed. 2d 834, 839. Finally, taial court’s finding of no
discriminatory intent will not beeversed “absent a determination
that it was clearly erroneousState v. Hernande63 Ohio St. 3d
at 583, 589 N.E.2d at 1314. The prosecutor's race-neutral
explanation was credible andipported by the record; hence, it
was not “clearly erroneous.” Thusie reject appellant’s fourth
proposition of law.

State v. Colemar85 Ohio St. 3d 129, 142-143 (1999).

It is clearly established United States Suprebourt law that the State may not exercise
its [peremptory] challenges in a criminal casevimlation of the Equal Ptection Clause. It is
impermissible to use the challenges to exclfrden the jury minorities “for reasons wholly
unrelated to the outcome of the particular casetrial” or to deny “the same right and
opportunity to participate in the administratiof justice enjoyed by the white population.”
Batson v. Kentucky476 U.S. 79, 91 (1986jjuoting Swain v. Alabama&80 U.S. 202, 224

(1965). As with any equal protection claim, the defendant who alleges the discrimination has the
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burden of establishing “the exisi®e of purposeful discriminationlt.;Whitus v. Georgia385
U.S. 545, 550 (1967)¢iting Tarrance v.Florida, 188 U.S. 519 (1903). A state criminal
defendant can establishpama faciecase of purposeful racial drgmination in the selection of
jurors solely by proof of peremptory challesg® exclude members of the defendant's race.
Batson v. Kentuckyl76 U.S. 79 (1986). A trial court musieus three-step process to evaluate a
Batsonclaim. First, the opponent must mak@rama facieshowing that the proponent of the
strike has exercised a peremptory challenge ormaises of race. The burden then shifts to the
proponent to articulate a race-neutral reasanttie challenge. Fingl] the trial court must
determine if the opponent hearried his burden of prawy purposeful discriminatiofPurkett v.
Elem 514 U.S. 765, 768 (1993ernandez v. New Yqrk00 U.S. 352 (1991).

To make aprima facie showing, a defendant must shdhat he is a member of a
cognizable racial group, that a challenge has been exercised to remove a venireperson of the
same rac&,and any additional facts and circumstanitesi which an inference could be drawn
that the prosecutor had used the petenypchallenge in a race-based maniBatson 476 U.S.
at 79. The defendant is entitled to rely on the flaat the peremptory challenge process is one in
which those who are of a mind to discriminatethe basis of race are able to doldo.A trial
judge’s conclusion that the challenge was rametnal must be upheld unless it is clearly
erroneous.Hernandez suprg United States v. Tucke®0 F.3d 1135, 1142 {6Cir. 1996);

United States v. Peet®19 F.2d 1168, 1179 '{&Cir. 1990).

® The Court later determined that a defendant need not be of the samethacexatuded prospective juror to raise
aBatsonclaim.Powers v. Ohio499 U.S. 400 (1991).
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Specifically, Coleman alleges that MBlackmon, an African-American woman, was
denied a position on the jury when the State egeccits second peremptory challenge. (Trial Tr.
Vol. 4 at 593.) During voir diréhe following exchanges took place:

Mr. Schumaker: Okay. Now- - and I'm sorry, | don’'t mean
to pry; but have any of you as fas family members, close friends,

do any of you have any very cosssociations with those who
have experienced drug problems?

Juror No. 8: (Indicating.)

Mr. Schumaker: Mrs. Blackmon.

Juror No. 8: Uh-huh.

Mr. Schumaker: Once again, | don’t mean to pry. | know it
can be a sensitive area, but can you tell us just a little bit about
that?

Juror No. 8: Well, my son, he’s in prison now for drugs.
Mr. Schumaker: Okay. Now, the fact that - - that that has

occurred and that we are going to be talking about a - -a killing that
is alleged to have occurredound drug trafficking, do you believe
that that would affect your- -youweliberations and - - and enter

into this?

Juror No. 8: No.

Mr. Schumaker: Okay. Thank you very much. Anybody
else?

(Trial Tr. Vol. 4 at 542-543.)
Mr. Schumaker: Okay. Mrs. Blackmon, I'm sorry to have to
inquire about this, but you indicateyour son - -was this that a
drug trafficking charge?

Juror No. 8: Yes.

Mr. Schumaker: Okay. Did - - an individual buy drugs from
your son? Do you know?
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Juror No. 8: | don’t know.

Mr. Schumaker: Okay. And II'rely on your judgment.
Given that experience and given iBsues that I've just discussed
with this jury, do you belie that - - that yowan still be fair and
impartial and give the defendaahd the people of the State of
Ohio a fair shake here?

Juror No. 8: Yeah, | think so.

Mr. Schumaker: Okay. Would you harbor any ill will toward
Miss Stevens as ag@lt of what's occurred with your son?

Juror No. 8: Oh, no, no.

(Trial Tr. Vol. 4 at 547-548.)
Mr. James Doughty: Now, Mr&lackmon, I've heard about your
unfortunate problem in your familyput could that in any way, any
way at all, even microscopic wacould that interfere with your
fair - -and deliberations in this case?
Juror No. 8: I don’t think so.

Mr. James Doughty: No. It would not, would it?

Juror No. 8: Hu-huh

(Trial Tr. Vol. 4 at 570.)

After the State exercised its peremptadyjection on Ms. Blackmon, defense counsel
immediately objected based @atson v. Kentuckyld. The judge then held a sidebar with
counsel for both parties where thexre permitted to both argulee objection and justify this
peremptory challengéd.

Mr. Jon Doughty: Yeah. | think Steve needs to put something
on record as to why he’s excusing this black.

Mr. Schumaker: Yes, Your Honorn the course of the voir

dire, Mrs. Blackmon indicated that her son was in prison on a
trafficking case.
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We - - | was able to locate that case at the break. It's my
understanding it's a case that myic¢ prosecuted that originated

in the Juvenile Court or that myfie had also had contact. If that
wasn’t the particular case, we heohtact with her son in Juvenile
Court, and we prosecuted that case.

I's my understanding from conferring with personnel that Mrs.
Blackmon had expressed an attituesically at that point that her
son could do no wrong and traaterybody was lying about her son

in those cases in Juvenile Countdlahat given the fact that she had
indicated that in the case where ken is in the penitentiary that
there was an individual that brought - - bought drugs from her son
and that we’re dealing with Melila Stevens’ death who was doing
that exact same thing for the ri8field Police Department, we

felt that despite her best effsrtshe simply couldn’t put those
experiences behind her.

Mr. Jon Doughty: Well, Your Honor, | think the record should
reflect that Mrs. Blackmon is a black lady and that she indicated in
direct questioning that none ofathincident would affect her
performance as a Juror in this case.

We believe the reason the prosecisgor-is exercising the preempt
on Mrs. Blackmon is quite simply because she’s a black woman.

The Court: Well, there’s an independent reason stated
by the prosecutor and stated anticatated to the Court. The
Court indicates is not based a@ace. It's based on the drug
experience with her son and the prosecution by his office of her
son.

And, therefore, it's not related to race; and with that independent
and valid reason, the peremptornatiénge is going to be allowed.

Mr. James Doughty: Your Honor, | would like to interject too
that what he’s saying is her quessothat were died sitting in
that chair there were that tleewas nothing about that case that
would bother her.

Now, he’s coming in here witla bunch of hearsay stuff about
she’s supposedly said certain things to the contrary to her answers
here.

Now, if he can document that,eh maybe we got a real question
for the Court; but simply on what she’s supposed to have said to
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(Trial Tr. Vol.

somebody does certainly not arite that pointwhere you can
discharge this woman as a Juror. Her answers are contrary to
anything - -

Mr. Schumaker: | would simply dicate it's notdue to race.
It's due to the reasorthat we indicated.

The Court: Well, the State’s articulated an independent
reason why peremptory challenge should be exercised not related
to race, and the Court will allow the independent peremptory
challenge.

4 at 594-596.)

The Court:  One other thing - -atide Jurors are still in the jury
room. There was a peremptory challenge by the State as to the
Juror, Mrs. Blackmon; and | think there are some other statements
that counsel wants to put on record in regard to this peremptory
challenge,

Prosecutor Schumaker: Yes. Mr. Bachman will speak to
that, Your Honor.

Mr. Bachman: Your Honor, | beliewbat the - - the panel as it is
presently constituted does have one member of African American
heritage, and | would note that tlmrning there were three black
individuals who had a possiity of being on the jury.

One was excused by the State ggeeemptory challenge not based

on race whatsoever, but based upon her statements made about her
son being in prison and so fortand | believe the State put that

into the record already. Anthe other individual who did not
make it on the panel indicated to the Court that she knew too much
about the case and knew the victim and so forth, and she didn't feel
that she could fairly sit hewand judge this particular case.

And at her request and without ebjion from either side, she was
excused for cause. That was Miss Trollinger.

So | would point out tahe Court for the record that there is one
black member on the panel at this point.

The Court:  Thank you. The -n-iregard to that peremptory

challenge, Miss Trollinger was exsed. She was a black lady, but
that was for a reason she inda@d having some knowledge - -
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outside knowledge of the casender consideration before the
Court, and that that would influence her.

There was also Mr. Wilkerson, of course, who is a black man and a
member of this jury panel acceptable to both parties.

The Court did not find a racial meation in excusing Juror Sandra
Blackmon. She indicated thatrhgon had been prosecuted for a
drug offense, and the prosecutor raised that question in peremptory
challenge.

So the reason for exercising thperemptory challenge was not
based on race but on the fact that son had been prosecuted by
his office, and there was some bitterness according to the
statements that Mr. Schumaker did make on the record.

Further, that was put on the recahét there are other members of
the jury panel of African descemgferring to Jesse Wilkerson, and
also that the victim in this casea black woman, Melinda Stevens,

a black woman, and that the cased$ a racial case. It's a - - it
doesn’t involve a - -a race questionregard to the issues being
presented here at all.

| think there was a valid reasorr f@ peremptory challenge and not
related to race; and independentltdt issue whatsoever, the State

did have a legitimate reason fosing a peremptorghallenge so
I'll find that it was not racially motivated.

(Trial Tr. Vol. 4 at 645-647.)

Petitioner has not establishedBatsonviolation. Based on the similar circumstances
between Mrs. Blackmon’'s son and the defendant concerning drug trafficking, it seems
appropriate counsel would haveatlenged this juror. (Trial TrVol. 4 at 543, 547-548.) While
her answers indicated thstte thought she could be fair and imad, she did also indicate that
she had a son in prison for drug traffickihdy. This is the same offense for which Petitioner was
to be tried when Melinda Stevens was muedein an effort to prevent her testimony.

Additionally, Ms. Blackmon’s sonvas convicted through the efferbf the same prosecutor’'s

office which was trying this case. The State’str@ explanation for thexcusal “need not rise
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to the level justifying exercise of a challenge for causatson 476 U.S. at 97. The State
offered evidence sufficient to show that thalidnge was not based on race and Judge Lorig
concluded twice that the challenges race neutral. (Trial Tiol. 4 at 594596.) The race
neutral explanation is both cibte and supported by the recor®etitioner has failed to show

facts to the contrary that give rise to the iefece that the Prosecutor’'s use of this peremptory
challenge was racially based. To the contrrgre were very valid reasons for excusing Ms.
Blackmon. The decision of the state court thatige Lorig’s determination was not clearly
erroneous is neither contrary tor an unreasonabkgpplication of clearly established United
States Supreme Court law. The Fifth Ground Relief should be dismissed with prejudice.
Because reasonable jurists would not disagree with this conclusion, the Court should not grant a

certificate of appealability on it.

Ground Six: Admission of Inaudible Tape Recordings

Judge Sargus has already ruled that @vigund for Relief was procedurally defaulted.
Final judgment dismissing it with prejudice shoblel entered and no certificate of appealability

should be issued because reasonable gusistild not disagree with his conclusion.

Ground Seven: Introducing Evidence from the Drug Case

In his Seventh Ground for Relief, Colemaguas the State deprived him of due process
in the Murder Case by introducing evidence fritra Drug case which was neither material nor

relevant to the elements of aggravated murd@etition, Doc. No. 9PagelD 33); (Traverse,
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Doc. No. 170, PagelD 1999.) His position is thatprove the capital spd@ation, all the State
needed to do was introduce a certified copy of the Indictment in the Drug Case and brief
testimony establishing th#tte victim, Melinda Stevens, would have been a withe$isat trial,
everything else was cumulatie@d prejudicial (Petition, Do No. 9, PagelD 33-34).

On direct appeal, the Ohio Supre@eurt decided this claim as follows:

Appellant argues in his third proposition of law that he was
prejudiced by the state’s introdugtiof irrelevant and cumulative
testimony and other physical exhgfrom his prior conviction for
aggravated drug traffking. The state introduced evidence of
Coleman’s three drug sales to Stevens from July to August 1995.
Witnesses testified to the details of these sales, and the state
admitted several exhibits including crack cocaine. Appellant
argues that to prove the R.€929.04 (A)(8) death specification,
the state should have been linditeo introducing two pieces of
evidence: a copy of the indictmte charging Coleman with an
offense and brief testimony by tls¢ate that Stevens would have
testified against Coleman at trial.

However, we believe that the trial court properly admitted
evidence of Coleman’s drug sales to Stevens. The admission of
the underlying facts regarding tkieree separate drug sales tended
to prove motive, and evidence was introduced to demonstrate that
Stevens was the key witness against appellant and that her murder
would hinder the state’'s case against him by preventing her
testimony, which explained appatit's motive and deep obsession
with killing Stevens. Thus, the drug sales are not considered
“other acts” evidence limited by il R. 404(B); rather, they were
introduced to prove the R.C. 2929.04 (A)(8) death-penalty
specification. InState v. Frazief1995), 73 Ohio St. 3d 323, 338-
339, 652 N.E. 2d 1000, 1013-1014, we held that evidence that the
accused previously raped the murder victim was “inextricably
linked” to the murder when the viot was killed tosilence her as a
rape witness. Accordstate v. Keengl998), 81 Ohio St. 3d 646,
661, 693 N.E.2d 246, 260.

As in Frazier, the state has proven in this case that Coleman
purposefully killed his victim withprior calculation and design,
that he did so because she wasitmess to a crime, and that she
was killed to prevent her testimony. As appellant himself stated to
Gaskins, “if they don’t have a witness, they don’t have a case.”
These were not “wholly independent” crimes; hence, the state
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could reasonably prove not onllgat Stevens was a witness, but
also precisely what crimes she witnessed and that she was a key
witness.Frazier, 73 Ohio St. 3d at 339, 652 N.E.2d at 1014. Nor
do we find that the evidence was cumulative, as each police
witness explained only those events which that witness directly
observed. Thus, we find that afipet’s third proposition of law
lacks merit.

State v. Colemar85 Ohio St. 3d 129, 140-141 (1999).

“In conducting habeas review, a federal casittmited to deciding whether a conviction
violated the Constitution, laws, or treaties of the United Stalfesdélle v. McGuire502 U.S. 62
(1991). “[l]t is not the province of a federal habecourt to reexamineagé-court determinations
on state-law questionsld. at 67-68. “[E]rrors in application atate law, especially with regard
to the admissibility of evidence, are usuallyt cognizable in federal habeas corpVgdlker v.
Engle 703 F.2d 959, 962 {6Cir. 1983);see Coleman v. MitchelP44 F.3d 533, 542 {6Cir.
2001).

Respondentiirectsthe Court's attention tdBey v. Bagley500 F.3d 514, 520 {6Cir.
2007). (Return of Writ, Doc. No. 167, PagelD 186M)that case the p&bner challenged the
admission of certain evidence on direct appesmlboth a state-law evidentiary error and a
violation of due process. In determining tstandard of revievihe Sixth Circuit held:

In Maldonado [v. Wilson416 F.3d 470, 474 {6Cir. 2005)], the
petitioner had challenged thedmission of certain evidence on
direct appeal, as both a state-lawdentiary error and a violation
of due procesdd. at 475. The state appellate court affirmed the
admission “solely on the basis oa evidentiary laws,” finding
the evidence non-prejudicidd. Maldonado sought habeas relief
on the theory that admission of the evidence violated due process,
i.e., his fundamental right to a fair triddl. at 474. “We explained
that, although the state had ramtdressed the due process claim
expressly, “the [state] court’s tfgde-law] prejudice inquiry bore
some similarity to a determitian, under the Due Process Clauses
of the Fifth and Fourteenth Améments, of whether the admission
of the challenged evidence remdd the trial fundamentally
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unfair.” Id. at 476 (emphasis added). Therefore, we concluded that
a “modified AEDPA deference is pppriate.” The present case is
virtually identical to Maldonado. The Ohio Supreme Court
conducted a prejudice inquiry anith, ruling that the trial court
complied with Ohio R. Evid. 404 (B), found that the Mihas
evidence’s probative value tweighed any unfair prejudicial
impact that it might also have had. S 709 N.E. 2d at 491.

Because the Ohio Supreme Caosirprejudice inquiry into Bey’s
state-law claim bears at least “some similarity” to a determination
of his current due process claim, we review this claim under
Maldonado’smodified AEDPA standardyhich “requires [us] to
conduct a careful review of the record and applicable law, but
nonetheless bars [us] from resmg unless the state court’s
decision is contrary to or an wasonable applitan of federal

law [i.e., Supreme Court precedentjfaldonadq 416 F.3d at 476;
see alsoFiliaggi v. Bagley 445 F.3d 851, 854 {6Cir. 2006).
Furthermore, because the Ohiopeme Court’s prejudice inquiry
relied entirely on Ohio law without any reference to federal law,
seeBey, 709 N.E.2d at 491, we need not consider whether that
decision resulted in an unreasonablgplication of federal law.
We need only look to the questi of whether the Ohio Supreme
Court’s decision is contrary to federal law.

Before delving further into Beg’ argument, we should note that
Bey has not presented, norveawe discovered, any Supreme
Court precedent indicaj that a state coustiolates a criminal
defendant’s due process rights whieproperly admits evidence of
the defendant’s other bad acts. We recognized as mugingim v.
Mitchell, where we held that the state court's admission of “other
acts” evidence was not contrary to clearly established Supreme
Court precedent, inasmudis “[tlhere is noclearly established
Supreme Court precedent which dwlthat a state violates due
process by permitting propensity evidence in the form of other bad
acts evidence.”Bugh 329 F.3d at 512 (emphasis added).
Therefore, under this circu#t’ precedent, the Ohio Supreme
Court’s decision that admission dfis evidence was proper - -
combined with our ordinary inability to reconsider a state court’s
state-law-based decisions - - woalgpear to defeat Bey’s claim.

Thus, Bey is left to argue that regardless of its compliance with
state law, the state’s action magnetheless violate due process,
and thus be contrary to Suprer@eurt precedent. This theory
offers two possibilities: either thetate law (rule) itself contradicts
Supreme Court precedent, or thtate’'s application of the law
(rule) under the particulaircumstances does.
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Bey v. Bagley500 F.3d 514, 520-521 "{&Cir. 2007),quoting Maldonado v. Wilsort16 F.3d
470, 474 (8 Cir. 2005). This standard of defecenis, if anything, strengthened by the later
decision of the Supreme Courthtarrington v. Richter562 U.S. _ , 131 S. Ct. 770, 792
(2011).

In Coleman’s trial, the State presented multipltnesses to testify to the use of Stevens
as an confidential informant in Coleman’s drug case, the various procedures used in controlled
drug buys, and that Stevens did in fact makatrolled purchases ofrack cocaine from
Coleman. (Traverse, Doc. No. 170, PagelD 2001.xdufition they offereghhysical evidence of
crack cocaine from one of the salek. Under Ohio law, evidencef other crimes, wrongs, or
acts is not admissible farove the character of a person ostmw that he acted in conformity
with the prior conduct. “It may, however, benadsible for other purposes, such as proof of
motive, opportunity, intent, prepation, plan, knowledge, identitor absence of mistake or
accident.” Evid. R. 404(B). The State explainedhe trial court who they were presenting as
witnesses and the reason lmehihe anticipated testimony:

This is to establish a number of things; but primarily as to the drug

officers, it's to establish that, ifact, that a criminal case was

developed in which Miss Stevens sva witness and that, in fact,

that is why - - it’'s to lay thedundation that that's why she was

killed because the way that eaproceeded is how Mr. Coleman

figured out that she vgagoing to be a witness and ultimately killed

her.
(Trial Tr. Vol. 4 at 666.) The Ohio Supren@ourt agreed with the State, finding that the
evidence went to establish motive; “[tlhe adsion of the underlying &s regarding the three

separate drug sales tended to prove moawe, evidence was introduced to demonstrate that

Stevens was the key witness against appellanttatcher murder woulllinder the state’s case
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against him by preventing her testimony, whigplained appellant’'s motive and deep obsession
with killing Stevens.”State v. Colemar85 Ohio St. 3d 129, 141 (1999). Under Sixth Circuit
precedent, combined with an inability to coles a state court’s ate-law-based decisions,
Coleman cannot show that the Ohio coadsission of this evidence was improggee Bugh v.
Mitchell, 329 F.3d 496, 512 (&Cir. 2003);Bey v. Bagley500 F.3d 514, 520-521@&ir. 2007);
Maldonado v. Wilsord16 F.3d 470, 474 Y6Cir. 2005).

Petitioner can argue, however, that Okad. R. 404(B) contradicts Supreme Court
precedent and violates a fundamental right alad tine evidence admitted in this case was so
unfairly prejudicial that “it offads [a] principle of justice swoooted in the traditions and
conscience of our people tsbe ranked as fundamental . . .” éxample, the right to a fair trial.
(Petition, Doc. No. 9, PagelD 33-36.) In additi Petitioner argues that the “carry over” effect
of the improperly admitted evidence violatid@ Eighth and Fourteenfimendment guarantees
that “any decision to impose tlieath penalty be, and appeabwbased on reason rather than
caprice or emotion.Id., at 36,quoting Gardner v. Florida430 U.S. 349, 358 (1977).

The Supreme Court has “veryrrawly” defined the categorgf infractions that violate
fundamental fairnes®owling v. United State<l93 U.S. 342, 352 (1990).

Beyond the specific guarantees enumerated in the Bill of Rights,
the Due Process Clause has limited operation. We, therefore, have
defined the category of infractie that violate ‘fundamental
fairness’ very narrowly. As we observed inUnited States V.
Lovasco [431 U.S. 783, 97 S. Ct. 2044, 52 L. Ed. 2d 752 (1977)]:
Judges are not free, in definingui process,’ to impose on law
enforcement officials their persorahd private notions of fairness
and to disregard the limits thdiind judges in their judicial
function. They are to determimaly the limits that bind judges in
their judicial function. They are to determine only whether the
action complained of violates those fundamental conceptions of

justice which lie at the base of oaivil and political institutions,
and which define the communitysense of fair play and decency.
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Id. at 352-53.

The trial court overruled obgtions to the testimony. Aexplained by the State and
accepted by the state courts, the admitted evidenoetaestablishing motive. (Trial Tr. Vol. 4
at 666);State v. Colemar85 Ohio St. 3d 129, 140-141 (1999)he testimony established that
the victim was a confidential informant for thelipe, that she had madeveral controlled buys
of crack cocaine from Coleman, and that she was going to testify to this involvement during his
trial for drug trafficking. Thisis further corroboratd by additional witesses that testified
during the murder trial that Catean himself had told them he svgoing to get rid of the Stevens
because if there was not a witnebgn they did not have a case against him. This all speaks to
motive. Trial counsel had the opportunity to @epfor, to challenge this evidence, to cross-
examine the witnesses, and to present rebutidéege. Petitioner has not made a showing that
he was unfairly prejudiced nor has he demwaed that his circumstances come under the
narrow category of infractions as discussedowling, supra A defendant is not entitled to
limit the State’s case to the bare minimumewsfdence which would show the elements of a
crime or specification. The evidence complainéavas relevant to proving that Stevens was a
key witness and thus that Coleman would hawt danotive to kill her even stronger than the
usual motive of a defendant to eliminate anynass against him or her. The Ohio Supreme
Court decision on this claim was neither contrarynor an unreasonabégplication of clearly
established federal law. Therefore the $#iveGround for Relief should be dismissed with
prejudice. Because reasonable jurists woulddisstgree with this conclusion, the Court should

therefore not grant a certificate of appealability on it.
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Ground Eight: Insufficient Evidence of Prior Calculation and Design

Petitioner has withdrawn this Ground felief (Traverse, Doc. No. 170, PagelD 2006).

Conclusion

In accordance with the foregoing analysis,s respectfullyrecommended that the
Petition be dismissed with prejudice. The Gahould grant a certificate of appealability on

Grounds Two and Five, buth@rwise deny aertificate.

November 28, 2012.

g Michael R. Merz
United StatedMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sffex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cig(d, this period iextended to seventeen
days because this Report is being served by otteeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewimle or in part upon matters ocang of record at an oral
hearing, the objecting party shalifomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otingse directs. A party marespond to another paigyobjections
within fourteen days after being served witlc@py thereof. Failure to make objections in
accordance with this procedungay forfeit rights on appeabee United States v. Waltef38
F.2d 947 (6th Cir. 1981 homas v. Arnd74 U.S. 140 (1985).
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