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OPINION:  

ORDER 

On May 23, 2001, Petitioner Derrick English, pro 
se, filed a petition for writ of habeas corpus pursuant to 
28 U.S.C. §  2254, challenging the constitutionality of his 
sentence after pleading guilty in state court to one count 
of engaging in a pattern of corrupt activity, three first 
degree felony counts of trafficking in cocaine, one sec-
ond degree felony count of trafficking in cocaine, one 
misdemeanor count of permitting drug abuse, and one 
misdemeanor count of possession of drug abuse para-
phernalia. (ECF No. 1.) 

This case was referred to Magistrate Judge Jack B. 
Streepy for preparation of a Report and Recommendation 
on English's §  2254 petition. The Magistrate Judge is-
sued his Report and Recommendation on November 6, 
2002, recommending that final judgment be entered in 
favor of the Respondent and that English's petition be 
denied. (ECF No. 16.) Specifically, the Magistrate Judge 
found that English's first claim [*2]  for relief was proce-
durally defaulted and that his final four claims, all relat-
ing to whether his guilty plea was voluntary, failed on 
the merits. English filed objections to all of the Magis-
trate Judge's findings. (ECF No. 22.) Later, on July 21, 
2006, English filed a motion for the appointment of 

counsel and request for an evidentiary hearing. (ECF No. 
24.) 

Upon careful de novo review of the Magistrate 
Judge's Report and Recommendation and all other rele-
vant matters in the record, this court finds that the Magis-
trate Judge's conclusions are fully supported by the re-
cord and controlling case law. Accordingly, the court 
adopts as its own the Magistrate Judge's Report and Rec-
ommendation for the reasons stated by the Magistrate 
Judge, as well as the additional reasons stated herein. 
Further, for the reasons discussed below, English's mo-
tion for the appointment of counsel and request for an 
evidentiary hearing (ECF No. 24) is denied. 

I. BACKGROUND 
  
A. Charges 

English was indicted by the July 1998 Term of the 
Lorain County (Ohio) Grand Jury for: one count of En-
gaging in a Pattern of Corrupt Activity pursuant to Ohio 
Revised Code Section 2923.32(A)(1) [*3]  ; four counts 
of Trafficking in Cocaine pursuant to Ohio Revised Code 
Section 2925.03(A); one count of Permitting Drug Abuse 
pursuant to Ohio Revised Code Section 2925.13(A); and 
one count of Possession of Drug Abuse Paraphernalia 
pursuant to Ohio Revised Code 2925.14(C)(1). Counts 
two, three, four, and five had the Specification defining 
English as a Major Drug Offender under Ohio Revised 
Code Section 2929.01(Y). 
  
B. Plea and Change of Plea 

On January 20, 1999, English pleaded guilty to: one 
count of Engaging in a Pattern of Corrupt Activity; three 
counts of Trafficking in Cocaine as first degree felonies; 
one count of Trafficking in Cocaine as a second degree 
felony; one count of Permitting Drug Abuse as a misde-
meanor of the first degree; and one count of Possession 
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of Drug Abuse Paraphernalia as a misdemeanor of the 
fourth degree. 

On January 24, 1999, English, through counsel, filed 
a Motion to Withdraw Plea and Counsel. (Mot. to With-
draw Plea and Counsel, Ex. C in App. to Resp't's An-
swer, ECF No. 13.) On February 5, 1999, the trial court 
issued a Journal Entry wherein [*4]  English's original 
defense counsel was permitted to withdraw from the case 
and a hearing was set on the motion to withdraw Eng-
lish's guilty plea. (Journal Entry, App. Ex. D.) On Febru-
ary 10, 1999, the trial court issued another Journal Entry 
assigning English new counsel to represent him during 
the hearing on his motion to withdraw his guilty plea. 
(Journal Entry, App. Ex. E.) English's motion to with-
draw his guilty plea was denied. (Journal Entry, App. Ex. 
G.) 
  
C. Sentencing 

On February 12, 1999, English was sentenced to: ten 
years with an additional seven years on Count one; eight 
years with an additional seven years and a $ 7,500.00 
fine on Count two; ten years with and an additional 
seven years and a $ 10,000.00 fine on Count three; ten 
years and an additional seven years and a $ 10,000.00 
fine on Count four; ten years with an additional seven 
years and a $ 10,000.00 fine on Count five; six months 
with a $ 1,000.00 fine on Count six; and one month with 
a $ 250.00 fine on Count seven. Each count was ordered 
to be served concurrently. 
  
D. English's Direct Appeals n1 
 
 

  
n1 English filed numerous pro se briefs, not all of 
which are discussed below. Only the briefs filed 
in the appropriate courts relevant to English's cur-
rent claims presented in his §  2254 Habeas Peti-
tion are discussed. 
  

 [*5]  

On March 5, 1999, English, through counsel, filed a 
Notice of Appeal from his conviction and sentence of 
February 12, 1999. (Notice of Appeal, App. Ex. L.) On 
April 16, 1999, English's appellate counsel filed a motion 
to withdraw which was subsequently granted, and Eng-
lish proceeded on appeal pro se. (Mot. to Withdraw, 
App. Ex. M; Journal Entry, App. Ex. N.) In his brief, 
English raised the following three assignments of error: 
 

  
1. The Trial Court Abused It's [sic] Dis-
cretion By Denying The Appellant's Mo-
tion To Withdraw His Guilty Plea. 

2. The Appellant Did Not Enter An [sic] 
Voluntarily And Knowingly Plea of 
Guilty. 
3. The Conduct Of The Appellant's Attor-
neys Constitutes Ineffective Assistance Of 
Counsel. 

 
  
(Brief of Defendant-Appellant, App. Ex. O.) On April 
21, 1999, English filed, pro se, an Amended and Sup-
plemental Brief wherein he in essence raised the same 
claims made in his first brief. 

On January 5, 2000, the Court of Appeals issued its 
Decision and Journal Entry wherein after thoroughly 
addressing the three assignments of error and overruling 
each, it affirmed the judgment of the trial court. (Deci-
sion and Journal Entry, App. Ex. S.) 
  
 [*6]  E. English's Motions for Reconsideration 

On January 20, 2000, English filed, pro se, a Motion 
for Reconsideration before the Court of Appeals pursuant 
to Appellate Rule 26(A). In his motion, English made 
three arguments: (1) that the trial court abused its discre-
tion by accepting English's guilty plea when it was not 
knowingly, intelligently, or voluntarily made; (2) prose-
cutorial misconduct by using false evidence to attain a 
conviction; and (3) withholding evidence by the prosecu-
tion, defense and trial court. On January 26, 2000, Eng-
lish also filed, pro se, a Motion to Certify Conflict, pur-
suant to Appellate Rule 25. (Mot. to Certify Conflict, 
Pursuant to Appellate Rule 25, App. Ex. U.) Subse-
quently, the Court of Appeals issued two Journal Entries 
on February 3, 2000, wherein both of English's motions 
were stricken from the record as being untimely filed 
pursuant to Appellate Rule 26(A). n2 (Journal Entry, 
App. Ex. W; Journal Entry, App. Ex. X.) 

 
 

  
n2 On February 17, 2000, English filed, pro se, 
another motion before the Court of Appeals re-
questing relief from judgment under Civil Rule 
60(b). (Mot. for Relief from J. Pursuant to Civil 
Rule 60(b), App. Ex. Y.) The Court of Appeals 
issued a Journal Entry wherein it ordered the mo-
tion stricken from the record because such a mo-
tion is to be made before the trial court and not 
the Court of Appeals. (Journal Entry, App. Ex. Z; 
Docket Sheet for Appellate Case No. 
99CA007305, App. Ex. A1.) Additionally, on 
February 14, 2000, English filed, pro se, a Notice 
of Appeal before the Supreme Court of Ohio re-
garding the Court of Appeals decision issued on 
January 5, 2000. On May 3, 2000, the Supreme 



Page 3 
2006 U.S. Dist. LEXIS 74691, * 

Court of Ohio issued an Entry wherein it declined 
jurisdiction to hear the case and dismissed the 
appeal as not involving any substantial constitu-
tional question. (Entry, App. Ex. C1; Docket 
Sheet for Supreme Court Case No. 00-0331, App. 
Ex. D1.) 
  

 [*7]  

On January 5, 2001, English filed, pro se, an Appli-
cation for Delayed Reconsideration/Reopening under 
Ohio Appellate Rule 26(B) before the Ninth Judicial 
District Court of Appeals for Lorain County, Ohio. (Ap-
plication for Delayed Reconsideration/Reopening, App. 
Ex. E1.) This was the first time that English raised his 
ineffective assistance of appellate counsel/ invalid 
waiver of the right to appellate counsel claim. On Janu-
ary 23, 2001, the Court of Appeals denied English's ap-
plication as being untimely. (Journal Entry, App. Ex. 
F1.) 

Thereafter, on February 16, 2001, English filed, pro 
se, a Notice of Appeal before the Supreme Court of Ohio 
as a result of the denial of his application. (Notice of 
Appeal of Appellant Derrick L. English, App. Ex. G1.) 
On April 11, 2001, the Supreme Court of Ohio issued an 
Entry wherein it dismissed the appeal as not involving 
any substantial constitutional question. (Entry, App. Ex. 
J1; Docket Sheet for Supreme Court Case No. 01-0373, 
App. Ex.K1.) 

II. THE MAGISTRATE JUDGE'S DECISION 
ON ENGLISH'S FIRST CLAIM FOR RELIEF 

The Magistrate Judge found that English proce-
durally defaulted his involuntary waiver of appellate 
counsel claim, which [*8]  Petitioner sometimes calls 
ineffective assistance of appellate counsel claim, because 
he did not raise it on direct appeal and because his mo-
tion for delayed appeal was found to be untimely by the 
appellate court. 
  
A. Exhaustion Requirement 

Before a state prisoner may seek a writ of habeas 
corpus in federal court pursuant to U.S.C. §  2254, he 
must exhaust his state court remedies by fairly presenting 
all of his constitutional claims to the highest state court, 
and to all appropriate prior state courts. See 28 U.S.C. §  
2254(b), (c); Anderson v. Harless, 459 U.S. 4, 6, 103 S. 
Ct. 276, 74 L. Ed. 2d 3 (1982); Picard v. Connor, 404 
U.S. 270, 275-276, 92 S. Ct. 509, 30 L. Ed. 2d 438 
(1971); Pillette v. Foltz, 824 F.2d 494, 497 (6th Cir. 
1987); Franklin v. Rose, 811 F.2d 322, 325 (6th Cir. 
1987). 

English's first claim for relief states: 
 

  
Petitioner was denied his constitutional 
right to counsel in his direct appeal when 
appellate counsel withdrew due to a con-
flict of interest which forced Petitioner to 
represent himself on appeal without there 
being a valid waiver of the right to coun-
sel and not having been made aware of 
the dangers and disadvantages [*9]  of 
selfrepresentation [sic]. 

English raised the issues regarding right to counsel 
on appeal for the first time on January 5, 2001, in his 
application for delayed reconsideration/reopening in the 
Ohio Court of Appeals Ninth District pursuant to Ohio 
App. R. 26(B). n3 Ohio Rule of Appellate Procedure 
26(B) allows defendants to "reopen an appeal" on the 
basis of ineffective assistance of appellate counsel. See 
Ohio App. R. 26(B). The Court of Appeals denied the 
claim because English filed his motion outside of the 90-
day time limit in Ohio App. R. 26(B)(1)(b) and failed to 
establish good cause for doing so. The Magistrate Judge 
concluded that this claim was therefore procedurally 
defaulted. 

 
 

  
n3 In his §  2254 habeas petition, English frames 
his first claim for relief as involuntary waiver of 
the right to counsel, but later refers to it in the 
terms of ineffective assistance of appellate coun-
sel. Accordingly, English's involuntary waiver of 
the right to counsel and ineffective assistance of 
appellate counsel are one in the same claim as-
serting violation of the Sixth Amendment, and this 
argument was raised in his 26(B) application. 
(See Traverse to Return of Writ /answer filed by 
pro se Derrick English at 3; ECF No. 15) (stating, 
"petitioner's ineffective assistance of counsel 
claim for counsel's improper withdrawal on ap-
peal in ground one of his petition is clearly a vio-
lation of the Sixth Amendment...."). Furthermore, 
English agrees with Respondent that this first 
claim for relief was presented to the Ohio Court 
of Appeals in his 26(B) application. (See id. at 2.) 
  

 [*10]  
  
B. Procedural Default 

In order for a claim to be procedurally defaulted: (1) 
there must be a state procedural rule applicable to the 
petitioner's claim with which he did not comply; (2) the 
state courts must have actually enforced the state proce-
dural rule against petitioner's claim; and (3) the state 
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procedural forfeiture must be an adequate and independ-
ent state ground upon which the state can rely to fore-
close review of a federal constitutional claim. Maupin v. 
Smith, 785 F.2d 135, 138 (6th Cir. 1986); see Monzo v. 
Edwards, 281 F.3d 568, 576 (6th Cir. 2002). If these 
three factors are met, the court may still excuse the de-
fault if the petitioner can demonstrate that there was 
cause for him to not follow the procedural rule and that 
he was actually prejudiced by the alleged constitutional 
error. Maupin, 785 F.2d at 138; see Monzo, 281 F.3d at 
576. 

In applying the Maupin factors for determining pro-
cedural default to English's first claim for relief, the 
Magistrate Judge found that the good cause requirement 
of Ohio App. R. 26(B)(1)(b) is an adequate and inde-
pendent state procedural ground, the enforcement [*11]  
of which is sufficient to foreclose federal review of the 
issue. (R&R at 3-4). He further found that English had 
failed to raise cause and prejudice to excuse his proce-
dural default. 
  
C. English's Objections to the Magistrate's Ruling on 
his First Claim for Relief 

In his objections, English asserts a number of rea-
sons why the 90-day time limit in Ohio App. R. 
26(B)(1)(b) should not act as a bar to hearing the merits 
of his claim. 

1. Rule 26(B) is an adequate and independent 
state procedural ground 

First, citing the Southern District of Ohio's decision 
in Landrum v. Anderson, 185 F. Supp. 2d 868 (S.D. Ohio 
2002), English argues that Ohio App. R. 26(B)(1)(b) is 
not an adequate and independent state ground upon 
which the state can rely to foreclose review of a federal 
constitutional claim. In Landrum, the court reviewed 
Ohio Supreme Court decisions addressing Rule 26(B) in 
capital cases and held that "[a]t this point in time, it can-
not be said the Ohio App. R. 26(B) timeliness/good 
cause rule is firmly established and regularly followed in 
Ohio capital cases." Landrum, 185 F. Supp. at 872. 
However, several months after the  [*12]  Landrum case 
was decided, the Sixth Circuit held in Monzo v. Edwards, 
281 F.3d 568 (6th Cir. 2002), a non-capital case, that the 
good cause requirement in Rule 26(B) is, in fact, an ade-
quate state procedural ground, the application of which is 
sufficient to foreclose federal review. Because this is a 
non-capital case, Monzo is binding authority on this 
court. English's objection on this ground is therefore de-
nied. 

2. English was not entitled to appellate counsel 
for his 26(B) application 

Next, English attempts to establish cause for his 
procedural default by arguing that he was entitled to 
counsel on his application for delayed reconsidera-
tion/reopening before the Court of Appeals. In support, 
he cites the Sixth Circuit's decision in White v. Schotten, 
201 F.3d 743, 752 (6th Cir. 2000), where the court held 
that an application for delayed reconsideration is a con-
tinuation of activities related to the direct appeal itself 
and that a defendant is therefore entitled to effective as-
sistance of counsel at this stage of his proceedings. 

English's reliance on White v. Schotten, 201 F.3d 
743 is misplaced in light of intervening [*13]  case law. 
In Lopez v. Wilson, the Sixth Circuit confirmed that 
"Rule 26(B) creates a collateral post-conviction proce-
dure, and is not part of the direct right of appeal. We 
therefore overrule White v. Schotten." 426 F.3d 339, 341 
(6th Cir. 2005). Accordingly, as stated by the Sixth Cir-
cuit in Lopez, "a Rule 26(B) application to reopen is a 
collateral matter rather than part of direct review. As 
such, there is no federal constitutional right to assistance 
of counsel at that stage." Id. at 352. Consequently, Eng-
lish's objection relying on White v. Schotten is denied. 

3. English's argument that his involuntary waiver 
of the right to appellate counsel establishes cause 

On March 5, 1999, English, through counsel, filed a 
Notice of Appeal from his conviction and sentence of 
February 12, 1999. On April 16, 1999, English's appel-
late counsel filed a motion to withdraw, stating that Eng-
lish had filed his own brief, pro se, the previous day 
against counsel's suggestions and advice. (See Ex. M.) 
On May 27, 1999, the Court of Appeals granted the mo-
tion to withdraw. In the same order, the court denied 
English's motion for the appointment [*14]  of counsel, 
finding that he had not demonstrated that he was unable 
to afford counsel. (See Ex. N.) Thereafter, English pro-
ceeded on appeal pro se. The first time English raised the 
issue of ineffective assistance of appellate counsel/ inva-
lid waiver of the right to appellate counsel was in his pro 
se application for delayed reconsideration/reopening 
before the Court of Appeals. As noted above, the Court 
denied that motion as untimely. 

English argues that his failure to timely file his Rule 
26(B) application should be excused because he never 
validly waived his right to counsel on direct appeal; thus 
any errors he may have made while proceeding on that 
claim pro se should be excused. This argument is not 
well taken. What English is really attempting to do is use 
the merits of his procedurally defaulted claim (invalid 
waiver of the right to counsel on appeal) to excuse his 
procedural default of that same claim. English has not 
provided any authority that would indicate that such an 
action would be proper in this case. 



Page 5 
2006 U.S. Dist. LEXIS 74691, * 

English's argument is analogous to a petitioner at-
tempting to use a procedurally defaulted ineffective as-
sistance of counsel claim to establish cause [*15]  to ex-
cuse the procedural default of another claim. The Su-
preme Court has held that in this situation, the ineffective 
assistance of counsel claim itself must be fairly presented 
to the state courts. See Edwards v. Carpenter, 529 U.S. 
446, 451, 120 S. Ct. 1587, 146 L. Ed. 2d 518 (2000) 
("We therefore require a prisoner to demonstrate cause 
for his state-court default of any federal claim, and 
prejudice therefrom, before the federal habeas court will 
consider the merits of that claim."); Gunter v. Maloney, 
291 F.3d 74, 81 (1st Cir. 2002). Therefore, English's 
objection based, on his argument that his late filing 
should be excused because he never validly waived his 
right to counsel on direct appeal, is denied. In reaching 
this conclusion, the court finds the decision in Betts v. 
Litscher, 241 F. 3d 594 (7th Cir. 2001) to be inapposite. 
There, the Seventh Circuit found that in light of that fact 
that the petitioner had "peppered the court with requests 
for a lawyer to assist him," he had not procedurally de-
faulted any of his claims because there was no evidence 
on the record that he had validly waived his right to ap-
pellate counsel. Id. at 595-596. [*16]  Here, there is no 
similar record of repeated requests for counsel as in 
Betts. In this case, Petitioner filed his own brief even 
before counsel withdrew. Further, when English was 
denied counsel because he had not shown that he could 
not afford counsel, there is no evidence that he sought to 
have the court reconsider that determination at any time. 
Finally, English did not raise the issue of the lack of 
counsel on appeal, or any issue regarding the involuntary 
waiver of counsel, in the brief that he filed on direct ap-
peal. 

4. Lack of Response from the Ohio Public De-
fender 

Finally, English argues the Ohio Public Defender 
never responded to his request for assistance in preparing 
his Rule 26(B) application and that this fact establishes 
cause for his procedural default. According to English, 
after the Ohio Court of Appeals denied his appeal, he 
wrote the Ohio Public Defender to request its assistance. 
He never heard back from the Public Defender's Office 
and therefore prepared his Rule 26(B) application for 
delayed reconsideration/reopening pro se. 

English argues that his case is similar to the situation 
in White v. Schotten, supra. There, the Ohio Public [*17]  
Defender's Office, who was representing White, filed his 
application for reopening three years late. As the court 
held, "[w]ithout question, an attorney's failure or refusal 
to abide by established time deadlines in handling a cli-
ent's appeal is conduct falling below the minimal stan-
dards of competency that federal case law has imposed 
upon counsel to satisfy constitutional safeguards." White, 

201 F.3d at 752. The court found that such ineffective 
assistance of counsel established cause for White's fail-
ure to meet the 90-day time limit in Ohio App. R. 26(B). 
Id. at 753. 

There is a fundamental difference between this case 
and White. In White, the Ohio Public Defender's Office 
was representing the petitioner, whereas here, English 
was never actually represented by any attorney in the 
office. While he may have sought assistance from the 
Public Defender, he cannot rely on the Office's non-
response to excuse his failure to abide by the timing re-
quirement of Rule 26(B). In other words, a defendant 
cannot claim ineffective assistance of counsel where he 
is not actually being represented by the person for whom 
he is claiming ineffectiveness. Further,  [*18]  to adopt 
English's reasoning would make any defendant who has 
sought assistance from the Public Defender's Office and 
who has not received a response, or who receives a re-
sponse more than 90 days after the request was made, 
immune from Rule 26(B)'s 90-day time limit. That sim-
ply cannot be, as that office might receive numerous re-
quests for assistance that it cannot fulfill or to which it is 
unable to promptly respond. 

III. The Magistrate Judge's Determination Re-
garding English's Other Claims for Habeas Relief 

The Magistrate Judge concluded that English's final 
four claims, all relating to whether his guilty plea was 
voluntary, failed on the merits. (See R&R at 5-11.) 
  
A. English's Second Ground for Relief 

The Magistrate Judge reviewed the state court re-
cord to determine, in regard to Petitioner's second ground 
for relief, whether English's guilty plea was made know-
ingly, intelligently, and voluntarily as required by due 
process. (See R&R at 5.) Under the AEDPA, a state court 
decision on the law is binding on the federal court unless 
the state court's decision is contrary to, or an unreason-
able application of, clearly established federal law as 
determined [*19]  by the Supreme Court of the United 
States. 28 U.S.C. §  2254(d)(1). The state generally satis-
fies its burden with regard to a challenge to a guilty plea 
"by producing a transcript of the state court proceedings 
showing that the plea was made voluntarily," and factual 
findings that a guilty plea "was properly made are gener-
ally accorded a presumption of correctness. Petitioner 
must overcome a heavy burden if the federal court is to 
overturn these findings by the state court." Hastings v. 
Yukins, 194 F. Supp. 2d 659, 668-69 (E.D. Mich. 2002) 
(citing Garcia v. Johnson, 991 F.2d 324, 326 (6th Cir. 
1993)). After reviewing the transcripts from English's 
plea hearing and other relevant documents in the record, 
this court agrees with the Magistrate Judge's conclusion 
that the state court's determination that English's plea 
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was knowingly and voluntarily made, has not been 
shown to be incorrect. (R&R 6-7.) English has failed to 
overcome the "heavy burden" required "to overturn these 
findings by the state court." Hastings, 194 F. Supp. 2d at 
668-69. Accordingly, the state court's determination was 
not an unreasonable application [*20]  of federal law as 
determined by the Supreme Court. Furthermore, Peti-
tioner has provided no basis to support his motion for an 
evidentiary hearing on the issue of whether his guilty 
plea was entered knowingly and voluntarily. Therefore, 
Petitioner's motion for a hearing on this issue and for the 
appointment of counsel, is denied. (ECF No. 24.) 
  
B. English's Third Ground for Relief 

In his third ground for relief English contends his 
trial attorney rendered ineffective assistance by "Pro-
mis[ing] Petitioner, without having secured the deal, that 
if [Petitioner] would plead guilty and cooperate with the 
police he would receive leniency." (§  2254 Pet. at 23.) 
After reviewing the Strickland n4 standard and the re-
cord in this case, the Magistrate Judge found that both 
the trial court and the court of appeals concluded that 
there was no plea agreement or promise, and that English 
had failed to overcome the presumption that those find-
ings are correct. The Magistrate Judge concluded that the 
state court's legal conclusion that trial counsel did not 
render ineffective assistance was not an unreasonable 
application of federal law. This court agrees with the 
Magistrate [*21]  Judge's determination. 

 
 

  
n4 See Strickland v. Washington, 466 U.S. 668, 
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). 
  

 

  
C. English's Fourth Ground for Relief 

English's fourth ground for relief states as follows: 
 

  
PETITIONER'S PLEA TO VOID 
SPECIFICATIONS AS SHOWN IN THE 
INDICTMENT AND THE PROCEED-
INGS RENDERS THE PLEA TO 
THOSE SPECIFICATIONS VOID AS A 
MATTER OF CONSTITUTIONAL 
LAW. 

Specifically, English contends that counts two, 
three, and four of his indictment did not allege sufficient 
facts to support the "major drug offender" specifications 
which brought an additional seven year sentence for each 
of those counts. (See §  2254 Pet. at 28.) The Magistrate 

Judge found that "each drug trafficking charge in counts 
2, 3 and 4 involved a maximum of 500 grams of cocaine 
and included a specification that charged English was a 
major drug offender (MDO)." (R&R at 8.) The court 
sentenced English to eight years on count 2, and ten 
years each on counts 3 and 4. The court imposed an addi-
tional seven years [*22]  on each count as a result of the 
MDO specifications resulting in a total sentence of fif-
teen years on count 2, and seventeen years each for 
counts 3 and 4. 

If a defendant commits a drug trafficking crime 
where the amount of cocaine exceeds 1,000 grams, he is 
an MDO. O.R.C. §  2925.11(C)(4)(f); n5 Ohio v. Gonza-
les, 151 Ohio App. 3d 160, 2002 Ohio 4937, 783 N.E.2d 
903, 2002 WL 31094801, *8-*9 (Ohio Ct. App. 2002). 
The Magistrate Judge determined that the MDO specifi-
cation was "not an element of the underlying trafficking 
offense or a separate crime; it only permit[ted] an addi-
tional penalty under O.R.C. §  2929.14(C), (D)(3)(b). . . 
." (R&R at 9) (citations omitted). The Magistrate Judge 
reasoned that, although it arguably appeared that English 
should not have been sentenced to seven years under the 
MDO specifications for counts 2, 3, and 4 because he 
was not charged in those counts with trafficking cocaine 
in excess of 1,000 grams, the concurrent sentence of sev-
enteen years for count 5 of the indictment rendered this 
error moot under the discretionary concurrent sentence 
doctrine as the seventeen-year sentence on count 5, as 
well as the seventeen-year [*23]  sentence on count 1 
(which did not have a specification), meant that voiding 
the specification sentences on counts 2, 3, and 4 would 
not reduce English's overall sentence. (See R&R at 10.) 

 
 

  
n5 In 2006, the MDO specification which English 
was sentenced under was found unconstitutional. 
See State v. Foster, 109 Ohio St. 3d 1, 2006 Ohio 
856, 845 N.E.2d 470 (2006). This case is dis-
cussed infra. 
  

The discretionary concurrent sentence doctrine has 
been accepted by the Sixth Circuit and provides that "an 
appellate court may decline to hear a substantive chal-
lenge to a conviction when the sentence on the chal-
lenged conviction is being served concurrently with an 
equal or longer sentence on a valid conviction." Winn v. 
Renico, 175 Fed. Appx. 728, 2006 U.S. App. LEXIS 
12857 *11 (6th Cir. 2006) (citing United States v. Jeter, 
775 F.2d 670 (6th Cir. 1985)). The Magistrate Judge 
considered that the doctrine has been eroded some over 
the concern that there may still be collateral conse-
quences from the alleged unconstitutional [*24]  convic-
tion, but concluded that there were no collateral conse-
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quences "because, even assuming the specifications are 
void, the underlying drug trafficking convictions under 
counts 2, 3 and 4 remain in effect." (R&R at 10.) Ac-
cordingly, English's fourth ground for relief is denied. 
  
D. English's Fifth Ground for Relief 

English's fifth ground for relief states that he re-
ceived inadequate notice of the offenses to which he pled 
guilty. (See §  2254 Pet. at 35.) After reviewing the tran-
script from English's plea, the Magistrate Judge found as 
follows: 
 

  
[T]he court specifically mentioned all 
seven counts and told English he was 
pleading guilty to those charges, as well 
as related specifications. During the 
course of the plea, the trial court referred 
to a "plea sheet," which English con-
firmed he had signed, and answered af-
firmatively to the question whether he had 
"read this plea sheet entirely before he 
signed it[.]" The plea sheet gives notice, 
including that there was a maximum pos-
sible sentence of 20 years on some of the 
counts. English also confirmed he dis-
cussed the plea sheet with his attorney, 
and there was no information on the plea 
sheet that [*25]  left him confused or that 
he thought might be incorrect. The judge 
then turned to his attorney and asked, 
"[c]ounsel, do you agree your client [Eng-
lish] understands the nature of the charges 
and the specifications?" His attorney re-
sponded, "[h]e does, your Honor." 

 
  
(R&R at 10-11, citations omitted.) 

The Magistrate Judge concluded that the Court of 
Appeals' decision that the trial court had complied with 
the law "by informing Defendant of the nature of the 
charges against him and the penalties that would result 
from a conviction" was not an unreasonable application 
of federal law. (See R&R at 11, citation omitted.) Conse-
quently, English's fifth ground for relief is denied 
  
E. Summary 

Upon careful de novo review of the Magistrate 
Judge's Report and Recommendation and all other rele-
vant matters in the record, the court finds that the Magis-
trate Judge's conclusions are fully supported by the re-
cord and controlling case law. Accordingly, the court 
adopts as its own the Magistrate Judge's Report and Rec-
ommendation. (ECF No. 16.) 

IV. English's Newly Raised Blakely Claim 

On July 21, 2006, English moved for the appoint-
ment of counsel and requested [*26]  an evidentiary 
hearing on his §  2254 habeas petition. (ECF No. 24.) In 
this motion, English argues in essence that his sentence 
violates Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 
2531, 159 L. Ed. 2d 403 (2004) because the MDO speci-
fication of O.R.C. §  2929.14(C) and §  
2929.14(D)(3)(b), under which English was sentenced to 
an additional seven years on counts two, three, four, and 
five, was recently held to be unconstitutional by State v. 
Foster, 109 Ohio St. 3d 1, 29-30, 2006 Ohio 856, 845 
N.E.2d 470 (2006). In Foster, the Ohio Supreme Court 
held that certain aspects of Ohio's sentencing statutes 
were constitutionally prohibited under Blakely. The Fos-
ter Court determined, in relevant part, as follows: 
 

  
Ohio's sentencing statutes offend the con-
stitutional principles announced in 
Blakely in four areas. As was reaffirmed 
by the Supreme Court in [United States 
v.] Booker, "Any fact (other than a prior 
conviction) which is necessary to support 
a sentence exceeding the maximum au-
thorized by the facts established by a plea 
of guilty or a jury verdict must be admit-
ted by the defendant or proved to a jury 
beyond a reasonable doubt." [543 U.S. 
220, 244, 125 S. Ct. 738, 160 L. Ed. 2d 
621 (2005).] [*27]  

*** 
  
Because R.C. 2929.14(B) and (C) and 
2929.19(B)(2) require judicial factfinding 
before imposition of a sentence greater 
than the maximum term authorized by a 
jury verdict or admission of the defendant, 
they are unconstitutional. Because R.C. 
2929.14(E)(4) and 2929.41(A) require ju-
dicial finding of facts not proven to a jury 
beyond a reasonable doubt or admitted by 
the defendant before imposition of con-
secutive sentences, they are unconstitu-
tional. Because R.C. 2929.14(D)(2)(b) 
and (D)(3)(b) require judicial finding of 
facts not proven to a jury beyond a rea-
sonable doubt or admitted by the defen-
dant, before repeat violent offender and 
major drug offender penalty enhance-
ments are imposed, they are unconstitu-
tional. [citations omitted.] 
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Foster, 109 Ohio St. 3d at 25. 

The Ohio Supreme Court excised the unconstitu-
tional provisions of its sentencing statutes in accordance 
with the Supreme Court's remedial action in Booker, 543 
U.S. at 234 (severing and excising unconstitutional pro-
visions of United States Sentencing Guidelines rather 
than invalidating sentencing guidelines in their entirety), 
and held that any Ohio cases "pending on direct [*28]  
review must be remanded to trial courts for new sentenc-
ing hearings not inconsistent with this opinion." Foster, 
109 Ohio St. 3d at 31. 

Habeas review under §  2254 is collateral review, 
not direct review. As such, the holding in Foster does not 
permit this court to grant habeas on this claim, or to or-
der a new sentencing hearing for English. At the time of 
English's sentence and on direct review, the MDO speci-
fication under which English was sentenced was consti-
tutional. Therefore, English's newly raised Blakely claim 
fails. 

V. CERTIFICATE OF APPEALABILITY 

The court must now consider, pursuant to 28 U.S.C. 
§  2253, whether to grant a certificate of appealability 
("COA") as to any of English's claims raised in his Peti-
tion. That statute states in relevant part: 
 

  
(c)(1) Unless a circuit justice or judge is-
sues a certificate of appealability, an ap-
peal may not be taken to the court of ap-
peals from 

 
  
(A) the final order in a ha-
beas corpus proceeding in 
which the detention com-
plained of arises out of 
process issued by a State 
court. . . . 

 
  
(2) A certificate of appealability may is-
sue under paragraph (1) only [*29]  if the 
applicant has made a substantial showing 
of the denial of a constitutional right. 

 
  
28 U.S.C. §  2253. In Slack v. McDaniel, 529 U.S. 473, 
120 S. Ct. 1595, 146 L. Ed. 2d 542 (2000), the Supreme 
Court determined that 
 

  
to obtain a COA under §  2253(c), a ha-
beas prisoner must make a substantial 

showing of the denial of a constitutional 
right, a demonstration that . . . includes 
showing that reasonable jurists could de-
bate whether (or, for that matter, agree 
that) the petition should have been re-
solved in a different manner or that the is-
sues presented were "adequate to deserve 
encouragement to proceed further." 

 
  
Id. at 483-84 (quoting Barefoot v. Estelle, 463 U.S. 880, 
103 S. Ct. 3383, 77 L. Ed. 2d 1090 (1983)). 

The Court determined that if the claim is not proce-
durally defaulted, then a habeas court need only deter-
mine whether reasonable jurists would find the district 
court's decision "debatable or wrong." Id. at 484. How-
ever, where the district court has determined that a claim 
is procedurally defaulted, it must engage in a two-step 
analysis to determine if a COA should issue as to the 
claim. In such an instance, a COA should only issue if 
"jurists [*30]  of reason would find it debatable whether 
the petition states a valid claim of the denial of a consti-
tutional right and that jurists of reason would find it de-
batable whether the district court was correct in its pro-
cedural ruling." Id. Pursuant to this standard, the court 
will now determine whether it should grant a COA as to 
any of English's claims. 

The court begins with English's last four claims for 
relief which relate to his guilty plea. For the reasons 
stated in this Order and in the Magistrate Judges's Report 
and Recommendation, the court finds that reasonable 
jurists would not find the decision to deny these claims 
"debatable or wrong." Accordingly, the court declines to 
issue a certificate of appealability as to these claims. 
However, the court grants English a certificate of appeal-
ability on his first claim for relief insofar as it claims 
invalid waiver of the right to counsel for the reasons dis-
cussed below. 

The court finds that jurists of reason would find it 
debatable whether English stated a valid claim of the 
denial of a constitutional right and that jurists of reason 
would find it debatable whether this court was correct in 
its procedural ruling when it concluded [*31]  that Eng-
lish's first claim for relief had been procedurally de-
faulted and that English had not shown cause. A court 
may excuse the default if the petitioner can demonstrate 
that there was cause for him to not follow the procedural 
rule and that he was actually prejudiced by the alleged 
constitutional error. Maupin, 785 F.2d at 138; see 
Monzo, 281 F.3d at 576. English maintains that he is 
prejudiced by the constitutional error in that his direct 
appeal (which failed to include his invalid waiver of the 
right to appellate counsel claim) was denied while he 
was acting pro se. English also argues that he has estab-
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lished cause for the late filing of his 26(B) application. 
Essentially, English maintains that even if not entitled to 
counsel for his 26(B) application, because his waiver of 
the right to appellate counsel on direct appeal was invalid 
and he was forced to proceed pro se, any errors attribut-
able to him (e.g., the late filing) in subsequent proceed-
ings (e.g., the 26(B) application) in pursuit of his invalid 
waiver of the right to appellate counsel on direct appeal 
claim should be excused. English's argument that he has 
established cause [*32]  is circular and uses the merits of 
his underlying claim to excuse the procedural default of 
that same claim, an avenue that appears to be foreclosed 
by Edwards v. Carpenter, 529 U.S. 446, 120 S. Ct. 1587, 
146 L. Ed. 2d 518, as discussed above. 

The real issue is whether a defendant, after having 
been told of his appellate rights and right to counsel at 
sentencing, is required to be re-instructed on the record 
of the importance of counsel in prosecuting an appeal in 
the face of the withdrawal of his appellate counsel and 
denial of his request for appointed counsel. While Betts 
arguably requires some determination on the record that 
there has been a voluntary waiver of counsel, it appears 
to be limited to its own facts which are substantially dif-
ferent from those in this case. Thus, the court finds that 
in this case, there was no involuntary waiver of appellate 
counsel, such as in Betts, to excuse English's procedural 
default. Nevertheless, this court finds that jurists of rea-
son would find it debatable whether English has shown 
cause. Accordingly, the court issues a certificate of ap-
pealability as to English's first ground for relief. 

VI. CONCLUSION 

For the foregoing reasons, the court [*33]  adopts 
the Magistrate Judge's Recommendation that English's 
petition for a writ of habeas corpus be denied and that 
final judgment be entered in favor of the Respondent. 
English's motion for the appointment of counsel and re-
quest for an evidentiary hearing is denied. (ECF No. 24.) 
The court hereby issues a certificate of appealability on 
English's first claim for relief based on ineffective assis-
tance of counsel/ invalid waiver of the right to counsel 
on appeal. 

IT IS SO ORDERED. 

/s/ SOLOMON OLIVER, JR. 

UNITED STATES DISTRICT JUDGE 
  
September 29, 2006 

JUDGMENT ENTRY 

Having dismissed Petitioner Derrick English's peti-
tion for a writ of habeas corpus pursuant to 28 U.S.C. §  
2254 in a separate Order of this same date, the court 
hereby enters judgment for the Respondent and against 
the Petitioner. The court hereby issues a certificate of 
appealability only on English's first claim for relief based 
on ineffective assistance of counsel/ invalid waiver of the 
right to counsel on appeal. 

IT IS SO ORDERED. 

/s/ SOLOMON OLIVER, JR. 

UNITED STATES DISTRICT JUDGE 
  
September 29, 2006 

 


