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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

RICHARD BAYS,
Petitioner, Case No. 3:08-cv-076

: District Judge Thomas M. Rose
-VS- Magistrate Judge Michael R. Merz

WARDEN, Ohio State Penitentiary,

Respondent.

REPORT AND RECOMMENDATIONS ON CERTIFICATE OF
APPEALABILITY

This capital habeas corpus case is before the Court on Petgiddetion for a
Certificate of Appealability (Doc. No. 128)The Warden has filed a Response in Opposition
(Doc. No. 133) and Petitioner has filed a Reply in support (Doc. No. 135).

Bays’ original Petition pled eleven Grounfty Relief. Ground Nine and portions of
Ground Four were dismissed as proceduralifauleed; Ground Ten was dismissed as not yet
ripe (Entry and Order, Doc. No. 34). OnRaport and Recommendations to that effect (the
“Report,” Doc. No. 109), Judge Rose dismissed the remaining Grounds (Entry and Order, Doc.
No. 134). Over the Warden’s objections,yBdiled an Amended Petition on May 11, 2012,
adding two lethal injection claims which havet iyet been addressed on the merits (Doc. No.
122) and are not before tlmurt on the instant Motion.

Bays seeks a certificate appealability on all his Grounds for Relief except Ground Ten
and on the denial of his motion to reconvere ¢liidentiary hearing. The Warden opposes any

certificate of appealability.
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Standard for Certificate of Appealability

As provided in 28 U.S.C. § 2253, a petitioseeking to appeal an adverse ruling in the
district court on a petition for writ of habeas@as or on a 8 2255 motidn vacate must obtain
a certificate of appealability bire proceeding. The statutentemplates issuance by a circuit
judge, but Rule 11(a) of the Rules Governing 8§ 2254 cases provides:

The district court must issue orrdea certificate of appealability

when it enters a final order adverse to the applicant. Before

entering the final order, the court may direct the parties to submit

arguments on whether a certificate sllogkue. If the court issues

a certificate, the court must states thpecific issue or issues that

satisfy the showing required by 28S.C. § 2253(c)(2). If the

court denies a certificate, the pastmay not appeal the denial but

may seek a certificate from the court of appeals under Federal Rule

of Appellate Procedure 22. A moti to reconsider a denial does

not extend the time to appeal.
The Rule codifies prior prace in the Sixth Circuit.Lyons v. Ohio Adult Parole Authorjt§05
F.3d 1063, 1073 {BCir. 1997), overruled in padn other grounds by Lindh v. Murphy, 521
U.S. 320 (1997)Kincade v. Sparkmarl17 F.3d 949, 953 {6Cir. 1997)(adopting analysis in
Lozada v. United State$07 F.3d 1011, 1017 12Cir. 1997).

To obtain a certificate of applability, a petitioner must shoat least that “jurists of
reason would find it debatable whether the metitstates a valid claim of denial of a
constitutional right."Slack v. McDaniel529 U.S. 473, 484 (2000). Thigt it must find that
reasonable jurists would find the district dtairassessment of the petitioner’s constitutional
claims debatable or wrong or because twayrant encouragement to proceed furthBanks v.
Dretke 540 U.S. 668, 705 (2004Yliller-El v. Cockrell,537 U.S. 322, 336 (2003). If the district
court dismisses the petition on procedural growaidisout reaching the constitutional questions,

the petitioner must also show that juristsreéison would find it debatabWwhether the district

court was correct in itprocedural ruling.Slack 529 U.S. at 484. The gedural issue should



be decided first so as to avaidnecessary constitutional rulingSlack 529 U.S. at 485, citing
Ashwander v. TVA97 U.S. 288, 347 (1936)(Brandeis, J., conogjri The first part of this test
is equivalent to making a substal showing of the denial ad constitutional right, including
showing that reasonable jurists could debate whether the petition should have been resolved in a
different manner or that the issues presented were “adequate to deserve encouragement to
proceed further.’Slack,529 U.S. at 484 (2000), quotirgarefoot v. Estelle463 U.S. 880, 893
(1983). The relevant holding Blackis as follows:

[W]hen the district court denies a habeas petition on procedural

grounds without reaching the prisoner's underlying constitutional

claim, a COA should issue (and an appeal of the district court's

order may be taken) if the prisor&rows, at least, that jurists of

reason would find it debatable whet the petitiorstates a valid

claim of the denial of a constitanal right, and tht jurists of

reason would find it debatablehether the district court was

correct in its pocedural ruling.
529 U.S. at 484.

The standard is higher than the absencdrigblity required to permit an appeal to

proceed in forma pauperi®arefoot 463 U.S. at 893.

... [O]bviously the petitioner neetbt show that he should prevail

on the merits... Rather, he mushumstrate that the issues are

debatable among jurists of reasdhat a court could resolve the

issues [in a different manner]; tirat the questions are 'adequate

to deserve encouragement to proceed further.'
Id. n.4, accord, Miller-El, 537 U.S. at 330 (citations omittedp certificate of appealability is
not to be issue@dro formaor as a matter of courséd. at 337. Rather, thestrict and appellate
courts must differentiate beégn those appeals deservingratten and thosevhich plainly do
not. Id. A blanket certificate of appealability for all claims is improper, even in a capital case.

Frazier v. Huffman 343 F.3d 780, 788 t(’BCir. 2003),citing Porterfield v. Bell258 F.3d 484

(6™ Cir. 2001).



Ground One

In his first Ground for Relief, Bays claimdw received ineffect& assistance of trial
counsel in several respectstive way his counsel handled thetrmn to suppress his confession.

The Report recommended rejecting this claim because the underlying substantive claim, raised
as Ground Five for Relief, had no merit and Begsald therefore not showrejudice resulting

from his counsels’ conduct as require3tyickland v. Washingtor99 U.S. 688 (1984)(Report,

Doc. No. 109, PagelD 1576).

Bays objected to that recommendat{@bjections, Doc. No. 127, PagelD 2081-2082)
and incorporates his objections in his Motifmn Certificate of Appealability (Doc. No. 128,
PagelD 2132-2133). One of thoseadttjons is that the “Magistmtludge failed to consider all
of the evidence that was submitted in the spaist-conviction proceedings in support of this
claim and instead limited his inquiry to the record that was before the Ohio Supreme Court on
direct review.” (Motion, Doc. No. 128, PagelD 2132)That is inaccurate. In the Report, the
Magistrate Judge quoted at lengitle summary of the post-conviati evidence as reported in the
court of appeals’ opinion affirimg denial of post-conviction lief. (See Report, Doc. No. 109,
PagelD 1575-1576, quotirtate v. BaydNo. 2003 CA 4, 2003 WL 21419173 at § 2 (Ohio App.

2" Dist. June 20, 2003)).

The second objection is that “AEDPA is inapplicable Strickland’s prejudice
requirement in Bays’' case because no Ohatestourt has ever considered the cumulative
prejudice resulting from all of trial counsel&ssrors.” (Motion, Doc. No. 128, PagelD 2132-
2133.) As authority for the propdisin that the state courts musinsider cumulative prejudice

resulting from all of triatounsels’ errors, Bays cit€argle v. Mullin 317 F.3d 1196, 1212 (10



Cir. 2003), which in turn relies oatrickland’s“repeatedly stating prejime inquiry in aggregate
terms.” The full opinion of the Second Districburt of Appeals on thaeffective assistance
claim is as follows:

Bays claims that trial counsel was ineffective in addressing several
issues at his suppression haegriand at trial:his drug use and
borderline intellect as affectingdtvoluntariness of his confession,
his drug use shortly before hisrdession, coercion of his wife to
get him to confess, and the credibility of an inmate who testified
against him. General evidence regarding Bays' drug use and
borderline intellect has beethoroughly addressed in prior
proceedings. We will briefly addresach of the other issues raised
under this assignemt of error.

At the hearing on the petition for postconviction relief, Bays'
stepson, Ryan Scott Pleukharp,tifesd that he had seen Bays
using crack cocaine in the bathro@ntheir house just before the
police arrived to take him ifior questioning on November 19,
1993. Bays confessed to Weaver'ssaeu a short time later. Bays'
wife partially corroborated Pleukhas testimony by testifying that
Pleukharp had told her of hmbservation the next day. Martha
Bays also testified that shechéater found drug paraphernalia on
the ledge above the bathroom dddartha Bays claimed that she
had relayed all of this informatioto Bays' attorney at their first
meeting but that he had not uskdt the suppression hearing.

The trial court found the testimorof Pleukharp and Martha Bays
to be lacking in credibility, and, iaur view, this conclusion was a
reasonable one. On cross-exaniomgt Martha Bays appeared to
concede that, in an unrelated casiee had encouraged her son to
deny involvement in a crime to Wil he had already confessed.
Moreover, it had been determined in earlier proceedings in this
case that the police had not enghge coercive conduct and that
any alleged impairment on Baygart was not apparent to the
officers. See Bays87 Ohio St.3d 15, 23, 1999-Ohio—-216. Even if
Bays had used crack cocaindts time alleged, the voluntariness
of his confession was not implieat if the police officers did not
know of and take adw#iage of that factState v. Smith80 Ohio
St.3d 89, 112, 1997-0Ohio—355, citinolorado v. Connelly
(1986), 479 U.S. 157, 107 S.Ct. 515, 93 L.Ed.2d 473.

Bays also offered testimony frohis wife that ptice officers had
encouraged her to convince Bays to confess in exchange for an
eight-year sentence. As discussegdrauthe trial court could have



reasonably concluded that Maa Bays' testimony lacked
credibility. However, even ither testimony had been credible,
Martha Bays conceded that, although she had told her husband to
tell the police the truth, she had never told him of the alleged offer
of leniency prior to his confessi. As such, there is no likelihood
that this evidence would havaffected the outcome of a
suppression hearing on the volumass of Bays' confession, and
counsel was not ineffectiva failing to present it.

Finally, Bays contends that hist@ney was ineffective in failing

to present the testimony of Richard Henson, Jr. about a fellow
inmate, Larry Adkins. Adkins haddggfied at Bays' trial that Bays
had admitted to Adkins his involieent in Weaver's murder. At
the evidentiary hearing, Hensorstiied that Adkns had talked
with him about his plan to get al from the state in exchange for
testifying against Bays. Henson foetr testified that he had not
been interviewed by Bays' attorney prior to trial and, although
present at the courthouse, had heen called to testify on Bays'
behalf. Even if we assume, for the sake of argument, that Bays'
attorney should have interviewed Henson and did not do so, we
would nonetheless conclude thauneel did not act ineffectively.
Henson's testimony did not suggest that Adkins' statements were
untruthful, only that he hoped tget a favorable deal from
revealing his conversations with Bays. In other words, Henson's
testimony related to Adkins' motivah in coming forward but not

the truthfulness of his statemengs such, we are confident that
Henson's testimony would not have affected the outcome of the
trial.

The first assignment of error is overruled.
Bays, 2003 WL 2141913, 1 7-12. Tommarize, the court olppeals found no deficient
performance in failing to offer Martha Bays and Ryan Pleukarp’s testimony because it was not
credible and no prejudice from failing to offeichard Henson'’s testimony because it would not
have affect the outcome, assuming it was deficient performance not to interview Henson. The
court of appeals found it unnecessary to re-disalaisns of ineffective assistance of trial
counsel raised on direct appdalt were clearly aware of theamd rendered a final decision on
the merits of the ineffective assistamddrial counsel claim taken as a whole.

Bays cites only Tenth Circuit law for éhproposition that prejudice from counsels’



deficiencies must be considered cumulative\ssuming that the Sixth Circuit would apply the
same standard, there is no reason to issuetificzte of appealabilityon the First Ground for
Relief because a fair reading of the Second Ris@oburt of Appeals opinion shows that it did

consider all the claims ofeffective assistance of trial counsel together.

Ground Six!

In his Sixth Ground for Relief, Bays contertds jury waiver was constitutionally invalid
because it was not knowing, intelligent, and volantdn recommending disissal of this claim,
the Report notes that it was raismd direct appeal and rejectbg the Ohio Supreme Court in a
decision which the Report found svaneither contrary to noan objectively unreasonable
application of clearly estaBhed Supreme Court precedent (Report, Doc. No. 109, PagelD 1601-
1610.)

Bays objected to thisonclusion on two basevhich are incorporated in his Motion (Doc.
No. 128, PagelD 2133-2134). His first objectionthst the Report only addressed the jury
waiver decision of the Ohio Supreme Court andthetseparate decision made by the court of
appeals on post-conviction (Objectipoc. No. 127, PagelD 2089-2091.)

It is correct that Bays raised his jumaiver claim in his pition for post-conviction
relief. On appeal from dismissal of that claim, the court of appeals held:

We note that Bays advances tlsiame argument in his Fourth
Assignment of Error in his dire@ppeal from his conviction and
sentence-Montgomery App. No. @BA-118. Virtually his entire
argument relies on evidence in the record, which permits this court

to decide the issue in the direct appeal. The only evideelcers
the record regarding this matter an affidavitsigned by Bays

! petitioner's Grounds for Relief are addsed in the order which Petitioner uses in his Motion for Certificate of
Appealbility.



attached to his motion to amend the petition for post-conviction
relief.

State v. BaysNo. 96-CA-118, 1998 WL 31514 *3 (Ohio AppDist. Jan. 30, 1998). Bays
asserts this was an unreasonable determinaftiadine facts because Bays also relied on the
affidavit of his wife Martha tosupport his jury waiver claim.The referenced affidavit is six
pages single-spaced and covers topics fromtiMaBays’ mother’s emotional problems (Bays

Apx. Vol. 8, page 125, 1 7) to her own adultery v8idys while she was still married to her first

husbandld. at  15) to her intaction with the detectives when they first came to question Bays

about the instant murdeld( at § 33). Out of these six pages, the sole paragraph which Bays

now contends should have resulted in an evidgnhearing on his postenviction petition is |
29:

| talked to Rick's lawyer and tolRick's lawyer at the beginning

that Rick was very slow. This occurred after Rick would call me

after his lawyer had talked torhj and didn‘t understand what his

lawyer was saying. | would have ty to explain to Rick what it

was his lawyer was saying. When | explained this to Mr. Keller,

Mr. Keller seemed only irritated #te fact that Rick needed to be

explained something when he hatkd to explain something to

Rick on several occasions.
(Bays Apx. Vol. 8, page 127.) Bays’ counsel iptet this paragraph dslearly callling] the
legitimacy of Bays’ jury waiveinto question . ..” (Travers®oc. No. 108, PagelD 1529). This
Court disagress with that characterization. Nwaghn this paragraph or elsewhere in the Martha
Bays’ Affidavit discusses the jurwaiver or the jury trial right at all. While Martha Bays’
observations about her husbansiewness might be relevant whether he understood the jury
waiver, nothing in the Affidavit suggests | #hs offered for that purpose. Therefore the

determination of the Second District Court gppals that this was hevidenceon the jury

waiver validity question is not amreasonable determination of fiaets in light of the evidence



presented. While the Report shollave contained the analysisjwffered, reasonable jurists
would not find the dismissal of the Sixth Ground Relief debatable eithdrecause the analysis

was omitted from the Report as adopted or on the merits of this claim.

Bays also argues (Motion, Doc. No. 128g&® 2134, n. 2) that the Ohio Supreme
Court’s disposition of the jury waiver @l on direct appeal was both an objectively
unreasonable application of Supreme Coprecedent and based on an unreasonable
determination of the facts. He cites no authoiiyt references his argument in the Traverse,
Doc. No. 108, at PagelD 1523-1527. At thgmges of the Traverse, Bays cekmms v. United
States ex rel McCanB17 U.S. 269 (1942); ardsin v. Dowd 366 U.S. 717 (196%).

Irvin v. Dowdis cited for the general proposition tHaimpartiality is central to the right
of trial by jury.” Inasserting his jury waiver was not knaygiand intelligent, Bays had claimed
that he did not understand he svantitled to a fair and impaat jury and the Ohio Supreme
Court, in rejecting this claim, had held he did have a right to be speatlly told that he had a
right to an impartial jury.lrvin did not involve a jury waivérand the Supreme Court offered no
opinion therein about what was required for a valid jury waiverAdamsthe Supreme Court
upheld the defendant’s uncounseled jury waiwatile asserting the general rule that a waiver
had to be “freely and intelligtlg made,” the Court made noling on what must be shown to
establish those facts. The holding of Adamsas ¢ghlayman can validiaive a jury without the
assistance of counsel and Bays has madargoment about how the Ohio Supreme Court
decision in this case is an unreadaaapplication of that holding.

As best this Court understands it, Baygjuanent that the Ohio Supreme Court made an

2 He also cite§Villiams v. Tayloy 529 U.S. 362, 410-11 (2000), for the general law on the meaning of
“unreasonable application” in 28 U.S.C. § 2254(d).

3 Irvin's central ruling was that adverse publicity could be swffitty great to require a change of venue to insure
impartiality.



unreasonable determination of the facts from thdesce is directed to that court’s conclusion

that Bays’' following his attorneys’ advicews waive a jury somehow proves the act was
involuntary (See Traverse, Doc. No. 108, Pag&i23-1524). The Ohio Supreme Court quite

reasonably concluded that following an expesesh attorney’s advice does not prove one is
acting involuntarily. There was no evidence that &ittorneys made any threats or promises to
Bays to get him to waive a jury.

Regarding whether the waiver was knowing amdlligent, Bays argue“[a] jury waiver
obviously cannot be knowing and irigént if the defendant believélsat the state is free to try
him before a panel of jurorshe are predisposed to convict(Traverse, Doc. No. 108, PagelD
1524-1525). But where is the proof that Bays beliea jury could be biased? Refusing to
make that finding on the recolsfore them was not an objeely unreasonable determination
of the facts by the Ot Supreme Court.

Bays has not demonstrated that reasonabists would disagreevith this Court’s
decision on the Sixth Ground for Relief and he shbeadlenied a certificatof appealability on

Ground Six.

Ground Two

In his Second Ground for Relief, Bays ofai his attorneys provided ineffective
assistance of trial counsel when they advised himaive a jury trial andhen failed to ensure
that the waiver was knowing, inligent, and voluntary. The Regaecommended denial of this
Ground for Relief on the basis thiere was no prejudice fromettadvice, if itwas deficient,

because the waiver itself was knowing, intelligemg voluntary as held with respect to Ground

10



Six.

In his Motion, Bays notes that the Repagplied “Strickland’s traditional prejudice
inquiry to this claim,” in contrast to the standards appliedilter v. Dormine 310 F.3d 600 (@
Cir. 2002), andTorres v. Small No. 00-10388, 2008 WL 1817243 (C.D. Cal. Apr. 21,
2008)(Doc. No. 128, PagelD 2134). He further ndted the Sixth Circuit has applied the
Stricklandprejudice standard to similalaims, but asserts the dgions do not squarely address

the issue and thusn bancreview would not be requiredld. at PagelD 2135. IMiller, the

Eighth Circuit found a structuralrer occurred when the petitionesas tried without a jury as a
result of an attorney’s constitutionally deficient performariddler is inapposite because in that
case the jury waiver was basedtirely on statements by counseld without any colloquy with
the defendant; Miller's assent to theiwex was presumed from his silence.

In Spytma v. Howe$13 F.3d 363, 372 {6Cir. 2002), the court helthat an attorney’s
performance in failing to raise a jury waiver issue on appeal was subject to harmless error
analysis. InJells v. Mitchell 538 F.3d 478 (B Cir. 2008), the Sixth Cirgt found that there was
no deficient performance in advising a capital ddént to waive a jury and that even if the
performance had been deficierpetitioner would have tshow prejudice as required by
Strickland i.e., that there was a reasonable probahitiey outcome would have been different.

Id. at 510-511. Jells appears to this Court to be elitly on point and controlling precedent

against Bays’ position. Therefore reasonajlests would not disage with this Court's
disposition of Ground Two. TheadDrt of Appeals, should Wwish to consider reversinggells on
this point, is itself empowered to issue a certtboaf appealability, buhis Court should not do
So.

Bays’ counsel assert that it would not be ity improper for them to seek reversal of

11



Jellson appeal. The Magistrate Judge takes ndipoon that point, but notes that it does not

constitute any part of the standard gwanting a certifica of appealability.

Ground Three

In his Third Ground for Relief, Bays clainss trial counsel weréneffective for (1)
failure to introduce testimony of Richard Hens Jr., to rebut théestimony of jailhouse
informant Larry Adkins and (2) failure totneduce testimony from James Dalton, Hope Purdue,
and Carrie Moore. This claim was raised irstpoonviction and the court of appeals remanded
for an evidentiary hearing on this evidendgays 1998 WL 31514 at *7. As the Report notes,
Bays failed to introduce any elence regarding Dalton, Purdws, Moore on remand and also
did not raise any claims relating them on appeal to either the court of appeals or the Ohio
Supreme Court. Because respamdhad not raised a procedural default defense on this sub-
claim, the Report reviewedde novo

As to the omitted Richard Henson testimony, the court of appeals held, on the second
post-conviction appeal, that it was not defint performance to fail to call Hensddays 2003
WL 21419173 at *2-3. Givethe content of what Henson wouldve testified to, the decision
of the court of appeals was not alpjectively unreasonablapplication ofStrickland Bays has
offered no authority for the proposition thekasonable jurists would disagree with this
conclusion.

As with Ground One, Bays asserts that the Reggaplies the wrong stdard in failing to
consider the cumulative prejudice from all of caelisserrors. For the reasons given with respect

to the First Ground for Relief, that standard hasbeen adopted by the Sixth Circuit as yet and,

12



in any event, the Ohio Court of Appeals' demn on the second post-conviction relief appeal is
correctly read as evaluating all the prejudice clatinely, to the extenany errors of counsel
were found.

Bays should be denied a certificate ppaalability on his Third Ground for Relief.

Ground Four
In his Fourth Ground for Relief, Bays asserts ha tounsel were ineffective in their conduct of
the mitigation phase of the trial.

The Magistrate Judge found all of this claim procedurally defaulted except for the claim
of failure adequately to investigate Baymmily history and background (Report and
Recommendations, Doc. No. 23udge Rose adopted this Rdpover Petitioner's objections
(Entry and Order, Doc. No. 34).

On the merits of the remaining failure tovestigate claim, the Report concluded that the
decision of the Ohio Court of Appeals oretfirst post-conviction tef appeal finding no
deficient performance in this regard was naitlsontrary to nor an objectively unreasonable
application of clearly estabhed federal law (Report, Doblo. 109, PagelD 1590). As noted in
the Report, the three-judge panel heard the substance of all the mitigation evidence which Bays
claimed in post-conviction had been omitted; nufsthe mitigation evidence was presented by
way of expert testimony of thegpsychologists who were ableiterpret for the panel the "raw
data" of facts about Bays' ctiiiood injuries and limit learning ability.Bays has not shown
how reasonable jurists could diffeith the conclusion that pregémy the evidence in this way
was a prudent strategic choice. No certifiazftappealability shoultssue on the Fourth Ground

for Relief.

13



Ground Five

In his Fifth Ground for Relief, Bays claims tasnstitutional rightsvere violated when
his inculpatory statements to the police wex@mitted against him at trial. The Report
recommended finding that the Ohio Supre@eurt's decision on this ground for Relief was
entitled to deference under 28 U.S.C. 8§ 28%)(Report, Doc. No. 109, PagelD 1590-1601.)

While the Magistrate Judge remains persudbatithe analysis by the trial judge and the
Ohio Supreme Court is correceasonable jurists could disagree anzkrtificate ofappealability

should issue on the Fifth Ground for Relief.

Ground Seven

In his Seventh Ground for Relief, Bays contetiast, if his confession is found to be
inadmissible (Ground Five), then the remainiegdence is constitutionally insufficient for
conviction undedackson v. Virginia443 U.S. 307 (1979). The Ohio Supreme Court declined to
consider this question, raisad the ninth proposition of lawn grounds of mootness, since it
had held the confession was admissiSkate v. Bays87 Ohio St. 3d 15,24 (1999).

In his Motion for Certifcate of Appealability, Baysacknowledges Supreme Court
precedent establishing that inadmidsievidence must be considdrin determining whether the
Jacksonstandard has been satisfied (Motion, Doc. No. 128, PagelD 2139, Iditibgniel v.
Brown, 568 U.S. 20 (2010), anidbckhart v. Nelsor488 U.S. 33 (1988)). Bays' counsel believe
McDaniel andLockhartshould be overruled and assert theywe a good faith basis within the

bounds of required professional conduct to mtie argument, based on Justice Marshall's

14



dissent inNelson (Objections, Doc. No. 127, Pagel?116; Motion, Doc. No. 128, PagelD
2139).

Reasonable jurists could notsdgree that, if the confeesi is admissible, there is
sufficient evidence to convict. Reasonable juriss® @ould not disagreedhcourts are to apply
Jacksonconsidering evidence ruled inadmissible, as heldiégDaniel andNelson If the Sixth
Circuit finds the confession inadssible, it can itself conduct thiacksonanalysis under the
McDaniel and Nelsonstandards. This will leave the casea posture such that, if the United
States Supreme Court grants certiorari @ dbnfession issue, it can also reconsiMebaniel
andNelson But reasonable jurists coutat disagree with this Coustdisposition of the Seventh
Ground for Relief on the law as it now stands, sacewificate of appealability should issue on

this Ground for Relief.

Ground Eight

In his Eighth Ground for Relief, Bays assertsAtas denied his right a fair trial when
the trial court refused to compel disclosurdhs confidential informant who told police where
Bays had discarded evidence. The Ohio Supreowgt@ejected this claim on the merits when it
was raised on direct appeal as the sixth proposition of3tate v. Bays37 Ohio St. 3d 15, 24-
26 (1999). The Report recommedddismissing the claim because the Ohio Supreme Court
decision was neither contrario nor an objectively unreasable application of clearly
established federal law, particulaRpviaro v. United State853 U.S. 53 (1957).

The informant in question made an anonymealsto Detective Sayge, the investigator

who also took Bays' inculpatory statement. Bajleged that the information given was so

15



detailed that the informant must have beeraecomplice or eyewitness, but the Ohio Supreme
Court noted that in neither hisagtment to Detective Savage or to the jailhouse informant, Larry
Adkins, had Bays ever mentioned an accom@iug the crime took plageside Mr. Weaver's
home where he and Bays were alone.

Bays also speculated that the informatimoay have come from a family member, but
since all the Bays family were collaborating in the defense, receipt of such information by the
police would be "the functional equivalent af state agent infiltrating the defense team.”
(Objections, Doc. No. 127, PagelD 2120his is, of course, rank speculation.

Bays argues this Court’sonclusion on this Ground foRelief is debatable among
reasonable jurists on the basisWilson v. 0'Dea1994 U.S. App. LEXIS 673 {BCir. Jan. 10,

1994). In that case, the circuit court explained:

The Supreme Court has held that the government has a "privilege
to withhold from disclosure the identity of persons who furnish
information of violations of law to officers charged with
enforcement of that laW Roviaro v. United State853 U.S. 53,
59, 1 L. Ed. 2d 639, 77 S. Ct. 62B957). The privilege furthers
the public interest in effective law enforcemerdgcognizes the
obligations of citizens to communicate knowledge of the
commission of crimes to law enforcement officialand
encourages such obligations byegerving the anonymity of such
informants.United States v. Whitley34 F.2d 11291137 (6th Cir.
1984). The privilege is not absolute, howevel'is limited where
the disclosure of an informer'seidtity, or of the contents of [an
informer's] communication, is relewaand helpful to the defense
of an accused, or is essential to a fair determination of a.¢ddse
(quotingRoviarg 353 U.S. at 60).

There is no fixed rule regarding disclosuoaited States v. Moore,

954 F.2d 379, 381 (6th Cir. 1992). Rathon a case-by-case basis,

the courts must "balance the pubhterest in protecting the flow

of information against the individisiright to prepare a defense.™

Id. (quoting Roviarg 353 U.S. at 62). "In balancing those
competing interests in the contefta criminal case, courts must
consider 'the crime charged, the possible defenses, the possible

16



significance of the informer'sestimony, and other relevant
factors." Holman v. Cayce873 F.2d 944, 946 (6th Cir. 1989)
(quoting Roviaro, 353 U.S. at 62).

The identity of "aninformant must be disclosed only upon a
showing by the defendant that disclasis essential to a fair trial.”
Moore, 954 F.2d at 381. Where the infmant is not a participant

or witness to the events underlying the defendant's potential
criminal liability, the balance is heavily in favor of nondisclosure.
Holman 873 F.2d at 946 (citinnited States v. Shar@78 F.2d
1182, 1186 n.2 (6th Cir. 198%)ert. denied475 U.S. 1030, 89 L.

Ed. 2d 342, 106 S. Ct. 1234 (1984)).cases involwig "tipsters”

who merely convey informatiomo the government but neither
witness nor participate in the offee, disclosure is generally not
material to the outcome of the case and is therefore not required.
United States v. Harringtoro51 F.2d 876, 878 (8th Cir. 1991);
Phillips v. Cardwell,482 F.2d 1348, 1349-50 (6th Cir. 1978
curiam). Where the informant is notgarticipant or witness to the
offense, disclosure occurs only in exceptional circumstances where
the defendant demonstrates "some concrete circumstance that
might justify overriding both the plib interest in encouraging the
flow of information, and the inforamt's private interest in his or
her own safety.United States v. Marting®22 F.2d 914, 921 (1st
Cir. 1991).

Id. at *9-12. InWilson,the Sixth Circuit reversed the trial court based on a failure to disclose where

the informant had important exculpatory testimongite. There is no such showing in this case. A

certificate of appealability should be denied on the Eighth Ground for Relief.

Ground Nine

In his Ninth Ground for Relief, Bays assertsttf[tlhe state appellate courts' arbitrary
refusal to review life sentences imposed imikir cases as part of a statutorily mandated
proportionality review denied Bays due process of law under the Fourteenth Amendment.”
(Petition, Doc. No. 16.) On the Warden's Motj the Magistrate Judgecommended that this

Ground for Relief be dismissed as procedurdifjaulted (Report, Doc. No. 23, PagelD 245-
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247). District Judge Rose adopted this repwendation over Bays' objections (Doc. No. 34).
Because the law on what is required to "fairly pra’s a claim to the state courts is not rigidly
established, the Magistrate Judgagrees that reasonable $tsi could dispute whether that
standard was met in this case.

However, reasonable jurists would not disputd Bays is not entitled to relief on the
merits of this claim. State courts are not ¢ibasonally required taconduct a proportionality
analysis when imposing or affirming a capital sentenéilley v. Harris 465 U.S. 37, 45
(1984).

Therefore no certificate of appealabilityosild be issued on the Ninth Ground for Relief.

Ground Eleven

In his Eleventh Ground for Relief, Bays argues that the cumulative effect of the constitutional
errors shown in this case violated his cdngstinal rights. The Reporecommended denial of
this Ground because there were no constitutiomat®to accumulate and the Sixth Circuit has
not recognized this cumulative error claim felief (Report, Doc. No. 109, PagelD 1616).

In seeking a certificate ofpgealability on this Ground for Relief, Petitioner argues that
other circuits have recognizedctua claim which must mean thaasonable jurists disagree.
He also asserts that "a certifieatf appealability must be gradté other federal courts have
accepted the legal argument advocated by tlisggoer.” (Motion, Doc. No. 128, PagelD 2146,
citing Lave v. Dretke416 F.3d 372 (5th Cir. 2005). Petitiolseargument substantially overstates
the holding in Lave. There the Fifth Circuibund that three circuits had declined to hold

Crawford v. Washingtgn541 U.S. 36 (2004), applied retrtimely while one (the Ninth) had
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found the case retroactively digpble. The Fifth Circuit was considering the question of
appealability without theenefit of a lower court opinion andldemerely that, on this particular
issue, reasonable jurists had disagreed. It did not purport to interpret the AEDPA to the effect
that a district court "must grant" appealabiltyere there is a circuit split. This was in a case
where the Fifth Circuit had not fydecided the underlying issue.

In the instant case, the Six@rcuit has decided the undertg issue. This Court should
therefore deny a certificate of appealability @round Eleven. The Sixth Circuit will of course
be at liberty to grant the certificate if it wishesrézonsider its position ilght of that taken by

other circuits, but our duty is to follow the circuit precedent.

Denial of Reopening the Evidentiary Hearing

The Court had granted an evidentiary hegon the First, Second, and Sixth Grounds for
Relief. The hearing commenced on January221,1, and was recessed to allow Petitioner to
depose Dr. Barbara Bergman, a psychologist. iBefbe hearing could be reconvened, the
Supreme Court decidegullen v. Pinholster563 U.S. _, 131 S.Ct. 1388 (2011), in which it held
that a federal court's review of a state talecision under 28 U.S.C. § 2254(d)(l) is strictly
limited to "review of the state court recordghd that evidence acged through use of an
evidentiary hearing may not be considedddat 1399. Based drinholster the Court declined
to consider any evidence alreadken at the evidentiary heagi and refused to reconvene the
hearing.

Petitioner seeks a certificate appealability on whether thatilling was in error. He

asserts that this Court's determination that state court decisions on Grounds One, Two, and
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Six were not objectively unreasanle applications of SupremCourt law is erroneous and
thereforePinholsterdoes not bar an evidentyanearing. The Magtrate Judge ages that if the
Sixth Circuit grants a certificate of appealdyp on any of these three Grounds for Relief and
reverses the 2254(d)(1) holding, iositd also allow an appeal on tRenholsterquestion. It will
then be in a position to weigh the evidence fitsefemand for consideration by this Court.

The Magistrate Judge does not agteayever, with Baysassertion thatPinholsteris
only applicable to claims undeS 22554(d)(l); [and] the desibn does not preclude an
evidentiary hearing when a peatiter is challenging a state cosrsubsidiary factual findings
under8 2254(d)(2)" (Motion, Doc. No. 128, PagelD 2147)Rimholsteritself, the Court made
clear that review under 8 2254((2) is limited to the evidencpresented in the state court
proceedings.Pinholster 131 S. Ct. 1388, 1419, n. 7. Bays points to no Postolster

"reasonable jurist" whdisputes this point.

Conclusion

In accordance with the foregoing analysis, it is respectfully recommended that a
certificate of appealability be issued Ground Five bubtherwise denied.

October 31, 2012.

s/ Michael R. c/Mlexz

United States Magistrate Judge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed.R.Civ.P. 72(lany party may serve and figgecific, written objections
to the proposed findings and recommendations withimteen days after beg served with this
Report and Recommendations. réuant to Fed.R.Civ.P. 6(edhis period is automatically
extended to seventeen days because this Repwaing served by one of the methods of service
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listed in Fed.R.Civ.P. 5(b)(2)(B), (C), or (Bhd may be extended further by the Court on timely
motion for an extension. Such objections shadkcty the portions of th&eport objected to and
shall be accompanied by a memorandum irpsettpof the objections A party may respond to
another party’s objections withiodirteen days after being servedha copy thereof. Failure to
make objections in accordance with this procedure may forfeit rights on appeal. United
States v. Walter$38 F.2d 947 (BCir. 1981);Thomas v. Arnd74 U.S. 140 (1985).
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