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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

RICHARD FERNBACH,

Petitioner, Case No. 3:10-cv-040

-Vs- Magistrate Judge Michael R. Merz
LAWRENCE MACK, Warden,

Respondent.

DECISION AND ORDER

This habeas corpus case is before the Goudecision on the merits. Petitioner is in the
custody of Respondent Lawrence Mack, Warden of the Dayton Correctional Institution, on his
convictions for felonious assault, witness intdation, and two counts of violating a protective
order.

The parties have unanimously consented togpiemagistrate judgejjisdiction and the case

has been referred on that basis (Doc. No. 6).

Procedural History

In an Indictment filed June 6, 2005, Petitiomas charged in Warren County Common Pleas

Case No. 2005-CR-22343 with one count of domestience (Count One), one count of felonious

assault (Count Two), and one count of attemgthidanger children (Count Three)(Return of Writ,
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Exhibit 1, PagelD 87-89). On August 3, 2005, Petitioner pled guilty to one count of felonious
assault (Return of Writ, Exhibit 3, PagelD 92-93).

On August 29, 2005, Petitioner was indicted in Warren County Common Pleas Case
N0.2005-CR-225700n one count of witness intimidation (Count One), four counts of violating a
protection order (Counts Two, Three, Four, &mnE), and two counts of menacing by stalking
(Counts Six and Seven)(Return of Writ, ExhliPagelD 96-102). On November 9, 2005, he pled
guilty to one count of intimidatin of a witness, and two countsweblation of a protection order,
one as a felony of the third degree and one a®ayfef the fifth degree (Return of Writ, Exhibit
8, PagelD 106-107).

On December 2, 2005, Petitioner filew seNotice of Appeal in bdt cases (Return of Writ,
Exhibit 10-11, PagelD 111-112). His appointp@alate attorney, Jonathan Smith, filedrenders
Brief (Return of Writ, Exhibitl3, PagelD 114-120). Mr. Smith theansulted with Mr. Fernbach.
advised him it would not be in hisdtanterest to take a remand un8¢aite v. Fosterl09 Ohio St.
3d 1, 845 N.E. 2d 470 (2006), but tila Supplement Brief claimirigostererror (Return of Writ,
Exhibit 15, PagelD 122-126). The Staf Ohio acceded to a remand unéester, noting that it
could request a higher sentence on remand (Return of Writ, Exhibit 17, PagelD 128-132). On
September 5, 2006, the Court of Appeals reversed and remanded for resentencif@steder
(Opinion, Return of Writ, Exhibit 18, Pagel33-135). On remand on October 27, 2006, Petitioner
was sentenced to four years for the felonmssault conviction in 2005-CR-22343 (Return of Writ,
Exhibits 19-20, PagelD 136-139). Notices of Appeeaite filed in both cases on Petitioner’s behalf
by Attorney John C. Kaspar (Return of WEihibits 21-22, PagelD 140-143). On November 3,

2008, the Court of Appeals affirmed (Opinion tiRe of Writ, Exhibit 27, PagelD 230-241). On



December 9, 2008, Petitioner filegheo seNotice of Appeal to th©hio Supreme Court (Return
of Writ, Exhibit 28, PagelD 242-243), but on March 23, 2009, that court declined to exercise
jurisdiction (Return of Writ, Exhibit 31, PagelD 286).

While he was awaiting a decision from thei@8upreme Court on direct appeal, Petitioner
filed an Application to Reopen under Ohio RA P. 26(B) (Return of Writ, Exhibit 32, PagelD
287-323). On June 3, 2009, the court of appeals denied reopening (Entry Return of Writ, Exhibit
33, PagelD 361-364). On October 26, 2009, Petitioner moved the court of appeals to refile its
decision (Return of Writ, Exhibit 34, PagelD 3868). On December 9, 2009, the court of appeals
denied this motion (Entry, Return of Writ, Exhibit 35, PagelD 369-370). No further appeal to the
Ohio Supreme Court appears. Mr. Fernbach filed his Petition in this Court on January 27, 2010,
pleading the following grounds for relief:

Ground One: Constructive denial offective assistance of counsel
in trial court.

Ground Two: The trial courts [sic] denial of petitioner/appellant’s
motion to withdraw plea before sentence was passed without
conducting a separate hearing on the substantial issues was in
violation of state and federal law.

Ground Three: The trial courts [sic] increase in the sentence of
petitioner- after successful appeahd no new evidence having been
submitted amounts to vindictiveness and in violation of state and
federal law.

Ground Four: Consecutive sentencing of petitioner/ appellant
violates state and federal law.

Ground Five: Ineffective assistance of appellate counsel.
Ground Six: Denial of petitioner/appellant’s fundamental rights
from a partial bias, and hostilelitinal that impermissibly eased the

burden of proof required by the state and refused to conduct a
separate [sic] evidentiary hearing on the contested issues of material
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fact.

Ground Seven: Non-minimum consecutive sentencing of
petitioner/appellant violates state and federal law by not including the
necessary elements in the indictment to invoke jurisdiction on the
trial court to impose said sentence.

Ground Eight: The constitutional rights of petitioner to have an
impartial and unbiased tribunal were clearly violated, which is
structural error.

Ground Nine: The appellate court anduart clerk deprived petitioner
of his due process and equal protection rights.

(Petition, Doc. No. 3, as quoted in Return of Writ, Doc. No. 7, PagelD 54-55).

Analysis

Ground One

In Ground One, Petitioner claintise trial court subjected him to ineffective assistance of
trial counsel by denying him a cimuance “in order to have a first opportunity to confer with
surprise counsel.” (Petition, Doc. No. 3, PagelD 30).

On October 10, 2006, Pettier was before the Common Pleas Court for resentencing,
pursuant to thEosterremand. The proceedings were transcribed and have been filed by Petitioner
as Exhibit C to his Reply (Dotlo. 19). Attorney Jonathan $imwho had represented Petitioner

on appeal, was present with him, but sought permission to withdraw at Petitioner’s request. After



colloquy with Mr. Fernbach about his degiéave attorney Clyde Bennett appointdddge Heath
permitted Mr. Smith to withdraw, appointélilliam Duning, and continued the resentencing
(Transcript, Ex. C. to Reply, PagelD 600-612).

On October 27, 2006, Petitioner was back beJadge Heath for resentencing. Appearing
with him that morning was attorney John Kaspar. Mr. Fernbach asserts Mr. Kaspar was neither
appointed nor hired to represémn. He does not dispute the later finding by the Court of Appeals
that he had hired Mr. Kaspar separately to reprelsim in juvenile court regarding visitation with
his daughterState v. Fernbag2008 Ohio 5670, 2008 Ohio App. LEXIS 4763, 113"([@t. Nov.

3, 2008). Atthe time of the hearing, Mr. Kaspar espnted to the trial court that he had consulted
prior to the hearing with Mr. Fernbach asdlient (Transcript of 10/27/2006 Proceeding, Doc. No.
8, PagelD 435). Although he spoke a great deahis own behalf during that hearing, Mr.
Fernbach never represented to Judge HeatMihdtaspar did not represit him or that anything
Mr. Kaspar said on his behalf was contrary to Mr. Fernbach’s wishes or intentions.

Mr. Kaspar asked on Mr. Fernbach’s behatfddurther continuance of the sentencing and
to allow Petitioner to withdraw his guilty plea. Both motions were denied, but the court heard
statements on Mr. Fernbach’s behalf from witnesses, including his mother and brother.

On appeal, Petitioner was represented bytaratttorney John Helbling, who was appointed
for the appeal. The court of agrds dealt with the claim madethis Ground for Relief as follows:

Continuance Request

!Attorney Clyde Bennett had been retained by Mr. Fernbach as his second trial counsel.
Apparently as of October 10, 2006, Mr. Fernbach contended Mr. Bennett had not completed his
contractual obligations to Petitioner. Judge Heaintinued to point out that any contractual
issues were between Bennett and Fernbach and that Mr. Bennett was not on the Warren County
attorney appointment list.
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[*P8] Appellant first argues tha#he trial court's denial of a request
by his counsel for a continuance denied him of the effective
assistance of counsel.

[*P9] The decision to grant aieny a motion for a continuance is a
matter within the sound dissgtion of the trial courtState v. Unger
(1981), 67 Ohio St.2d 65, 67, 423M\R2d 1078. Absent an abuse of
discretion, a reviewing court will not disturb a trial court's decision
denying a motion for a continuanc®tate v. Grant67 Ohio St.3d
465, 479, 1993 Ohio 171, 620E.2d 50. An abuse of discretion is
more than an error of law or judgment; rather, it requires a finding
that the trial court's decision is unreasonable, arbitrary, or
unconscionableSee State v. HancqdO8 Ohio St. 3d 57, 2006 Ohio
160, 840 N.E.2d 1032. "Whether the court has abused its discretion
depends upon the circumstances, 'particularly * * * the reasons
presented to the trial judge at the time the request is delS&ie'v.
Powell (1990), 49 Ohio St.3d 255, 259, 552 N.E.2d 191, quoting
Ungar v. Sarafitd1964), 376 U.S. 575, 589, 84 S.Ct. 841, 11 L. Ed.
2d 921. The reviewing court mustigk the potential prejudice to the
defendant against the trial court's "right to control its own docket and
the public's interest in the promgutd efficient dispatch of justice.”
Powell at 259.

[*P10] In addition, appellant alleges that the trial court's denial of
his continuance request rendered his trial counsel ineffective. In
determining whether counsel's performance constitutes ineffective
assistance, an appellate court must find that counsel's actions fell
below an objective standard of reaableness and that appellant was
prejudiced as a resuBtrickland v. Washingtq1984), 466 U.S. 668,
687-688, 694, 104 S.Ct. 2052, 80 L. Ed. 2d 674. In demonstrating
prejudice, an appellant must show that there is a reasonable
probability that, but for counsel'srers, the result of the trial would
have been differentd.. at 694. A strong presumption exists that a
licensed attorney is competent ahdt the challenged action is the
product of sound trial strategy and falls within the wide range of
professional assistande. at 689.

[*P11] This case was remanded to the trial court for resentencing
based on the trial court's use of sentencing provisions subsequently
found unconstitutional iBtate v. FostelA resentencing hearing was
held on October 10, 2006. At thedring, a request by counsel to
withdraw was discussed and appetlandicated he was dissatisfied
with his current counsel. Appellant also attempted to present
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evidence and argument to the court regarding why his counsel was
not acting in his best interest. Tbeurt noted that appellant had the
same types of issues with th&oaney representing him at the time

of entering his pleas and the case had to be continued several times
for those issues, but granted counsel's request to withdraw.

[*P12] After much discussion with appellant about who would
represent him, the court appointed an attorney to represent appellant
and told him that he could try to obtain the services of a private
attorney if he desired. After further discussion by the parties about
setting a date and giving appellant time to contact counsel who
represented him at the time of the plea to possibly represent him
again, the court agreed to a 30-day continuance.

[*P13] The hearing was setrf@ctober 27 2 and on that date,
appellant appeared in court with the attorney who had represented
him in juvenile court in matters involving visitation with his
daughter. The attorney requestexatinuance based on the fact that
appellant wanted to withdraw his plea. Counsel also stated that he
would like to have more time farepare for purposes of sentencing.
The state objected to a continuance, arguing that they had been in
court several times on the case, sentencing was conducted once, there
had been an appeal, the case m@s back again, and some finality
was necessary in the matter. Appellant and his counsel then discussed
the reasons for requesting to withdraw the plea. After listening to
appellant's arguments, the couenhindicated that it was not going
to set aside appellant's plea. There was no further discussion
regarding counsel's request for more time to prepare for sentencing.
The court proceeded to sentencing, with the state arguing for a
greater sentence and appellant's counsel arguing on his behalf.

[*P14] We find no abuse of discretion in the trial court's decision to
deny the request for a continuance. Appellant's counsel was familiar
with the facts of the case and did not present any argument why
additional time was needed to prepare for sentencing. In addition, the
case had been continued previously for appellant to retain new
counsel, a pattern that had been set by several previous continuances
in the case. Moreover, the case was remanded based on the
unconstitutionality of parts of the sentencing statute, and so the facts
on which the charges were based were the same as at the previous
hearing. Appellant was put on ncetiat the October 10, 2006 hearing
that the state would be seekingigher penalty so the state's request
was not a surprise.



[*P15] In addition, we find nandication that appellant's counsel
was ineffective at the sentencing hearing, or that appellant was
prejudiced in any manner by his counsel's representation. His
attorney was familiar with the case and presented arguments and
witnesses who testified and argued on behalf of leniency for
appellant. Appellant's counsel objected to the admission of a phone
call that was played at sentencing and when the objection was
overruled, he presented appropriate argument regarding interpretation
of the phone call.

[*P16] Accordingly, because the trial court did not abuse its
discretion in overruling the request for a continuance and the
evidence does not show that appellant's counsel was ineffective,
appellant's first assignment of error is overruled.

State v. Fernbag2008 Ohio 5670, {1 8-16 (1®ist. Nov. 3, 2008).

When a state court has dealt with a fedeaaistitutional claim on the merits, the federal
habeas court must deny the writess the state court’s decisiorc@trary to or an unreasonable
application of clearly established precedent of the United States Supreme Court.

AEDPA [the Antiterrorism andfiective Death Penalty Act of 1996]
provides that, when a habeas petitioner's claim has been adjudicated
on the merits in state-court proceegt, a federal court may not grant
relief unless the state court's adpation of the claim "resulted in a
decision that was contrary to,involved an unreasonable application

of, clearly established Federal law, as determined by the Supreme
Court of the United States." 28 U.S.C. § 2254(d)(1). A state-court
decision is contrary to this Court's clearly established precedents if
it applies a rule that contradicts the governing law set forth in our
cases, or if it confronts a set of facts that is materially
indistinguishable from a decisionthiis Court but reaches a different
result.Williams v. Taylor, supragt 405;Early v. Packer537 U.S. 3,
8,123 S.Ct. 362, 154 L.Ed.2d 263 (20Q®)r curiam).A state-court
decision involves an unreasonable application of this Court's clearly
established precedents if theatst court applies this Court's
precedents to the facts in an objectively unreasonable manner.
Williams v. Taylor, supraat 405;Woodford v. Visciott637 U.S. 19,
24-25, 123 S.Ct. 357, 154 L.Ed.2d 279 (20Q#&r curiam).

Brown v.Payton,544 U.S. 133, 134 (2005).
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The Twelfth District Court of Appeals lred upon the governing federal standard for
ineffective assistance of couns&frickland v. Washington, supr@ihe question for this Court, then,
is whetherStricklandwas applied in an objectively unreasonable manner.

Petitioner repeatedly asserts in his Reply thaithaeot have any prior opportunity to consult
with Mr. Kaspar before the court appeararon October 27, 2006 (See PagelD 570-574). The
record does not bear that interpretation. Mr. Kaspar spoke as one who represented Mr. Fernbach
and Mr. Fernbach never told the court that lterait or that Mr. Kaspar had omitted matters Mr.
Fernbach wanted argued. Indeed, the requdsidge Heath for a continuance was quite vague as
to grounds.

Petitioner argues that he was prejudiced bydbk bf a continuance to consult further with
Mr. Kaspar in that such a continuance would henabled him to subpoena witnesses to support his
motion to withdraw his guilty plea and that hewid have been entitled to an evidentiary hearing
on that motion, citingtate v. Xie62 Ohio St. 3d 521 (1992)etitioner overreadXie which does
not hold that there is any right to a full evidentibearing on a motion twwithdraw a guilty plea.

But in any event, Petitioner’s purported showing&udice falls short in that he does not provide
this Court with proof of what muld have been shown at sucheafing or that it would have made
a difference in getting his plea withdrawn. In paifae, Petitioner’'s assertions that his guilty pleas
were not knowing, intelligent, and voluntary in ligiftthe plea colloquiewith Judge Heath were
not likely to have been persuasive to Judge Heath or to the court of appeals.

Petitioner has not persuaded this Court that the ruling on his ineffective assistance of trial
counsel claim by the Twelfth District Court oppeals was an objectively unreasonable application

of Strickland The first Ground for Relief is therefore denied.



Ground Two

In Ground Two, Petitioner asserts that denial of his motion to withdraw his guilty plea
without a separate hearing was a \iola of both state and federal law.

To the extent this Ground for Relief raiseglaim of violation of state law, it is not
cognizable in federal habeas corpus. Federal habeas corpus is available only to correct federal
constitutional violations. 28 U.S.C. §2254(a@wis v. Jeffers497 U.S. 764, 780 (199®mith v.
Phillips, 455 U.S. 209 (1982Barclay v. Florida,463 U.S. 939 (1983).

In his Reply at PagelD 563, Petitioner specitiest one of the denials of due process was
the refusal of the state court to allow hinptesent on October 10, 2006, affidavits concerning the
asserted ineffective assistance of Jonathan Smitiedirst direct appeal. This refusal has nothing
to do with whether or not he was entitled to jpasate hearing on his motion to withdraw his guilty
plea because Smith was not either one of the laawylko represented him at the time he pled guilty.
In addition, the proper place to present a claimeffactive assistance of appellate counsel in Ohio
is on a motion to reopen the appeal, not on a motion to withdraw a guilty plea in the trial court.

Respondent asserts this claim is barred by Bedétis procedural default in failing to raise
the claim on his first direct appeal (Returrvafit, Doc. No. 7, PagelD 57-59).  The procedural
default defense in habeas corpus is described by the Supreme Court as follows:

In all cases in which a state prisoner has defaulted his
federal claims in state court pursuant to an adequate
and independent state procedural rule, federal habeas
review of the claims is barred unless the prisoner can

demonstrate cause of the default and actual prejudice
as a result of the alleged violation of federal law; or

demonstrate that failure to consider the claims will
result in a fundamental miscarriage of justice.

-10-



Coleman v. Thompsp&01 U.S. 722, 749 (199Kee also Simpson v. Jon238 F. 3' 399, 406 (8
Cir. 2000). That is, a petitionenay not raise on federal habeas a federal constitutional right he
could not raise in state court because of procedural défgaitiwright v. Sykeg33 U.S. 72 (1977);
Engle v. Isaac456 U.S. 107 (1982). Absent cause armgjyalice, a federal habeas petitioner who
fails to comply with a State’s rules of procedwaves his right to federal habeas corpus review.
Boyle v. Million 201 F.3d 711, 716 {&Cir. 2000);Murray v. Carrier, 477 U.S. 478, 485 (1986);
Engle v. Isaac456 U.S. 107 (1982)Wainwright v. Syke<t33 U.S. 72, 87 (1977)Wainwright
replaced the "deliberate bypass" standaf@ayfv. Noia, 372 U.S. 391 (1963)The Sixth Circuit
Court of Appeals requires a four-part analysis wihenState alleges a habeas claim is precluded
by procedural defaulReynolds v. Berryl46 F.3d 345, 347-48(&Cir. 1998), citingMaupin v.
Smith 785 F.2d 135, 138 {&Cir. 1986);accord Lott v. Coyle261 F.3d 594 (6Cir. 2001);Jacobs
v. Mohr, 265 F.3d 407 (2001Eley v. Bagley604 F.3d 958, (6Cir. 2010).

First the court must determine thagité is a state procedural rule that

is applicable to the petitioner'sagh and that the petitioner failed to
comply with the rule.

Second, the court must decide whether the state courts actually
enforced the state procedural sanction, ciiognty Court of Ulster
County v. Allen442 U.S. 140, 149, 99 S.Ct. 2213, 60 L.Ed.2d 777
(1979).

Third, the court must decide whether the state procedural forfeiture
is an "adequate and independent"” state ground on which the state can
rely to foreclose review of a federal constitutional claim.

Once the court determines that a state procedural rule was not
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complied with and that the rule was an adequate and independent
state ground, then the petitioner must demonstrate @ykeshat

there was "cause" for him to not follow the procedural rule and that
he was actually prejudiced by the alleged constitutional error.

Maupin,785 F.2d at 138.

[The Sixth Circuit Court of Appeds] “applies a four-part test to
determine whether a claim has been procedurally defaulted: (1) the
court must determine that theraistate procedural rule with which
the petitioner failed to comply; (#)e court must determine whether
the state courts actually enforced the state procedural sanction; (3)
the state procedural rule must hédeen an adequate and independent
state procedural ground upon which s&te could rely to foreclose
review of a federal constitutional claim; and (4) if the court has
determined that a state procedurdke was not caplied with and

that the rule was an adequatelandependent state ground, then the
petitioner must demonstrate that there was cause for his failure to
follow the rule and that actual prejudice resulted from the alleged
constitutional error.

Hartman v. Bagley}92 F.3d 347, 357 {&Cir. 2007) gquoting Monzo v. Edwarg281 F.3d 568, 576
(6th Cir. 2002).

Ohio applies thees judicatadoctrine in criminal cases t@ar defendants from raising at a
later stage of the case claims which they could have raised e&t#te v. Perry10 Ohio St. 2d
175 (1967). The court of appeals enforced thie@dural bar against Mr. Fernbach when it held:

[*P19] We begin by noting thahe issues now raised by appellant
regarding his plea could have been raised in appellant's first appeal
of the case to this court and areréfore barred by the doctrine of res
judicata. HN3Under the doctrine s judicata, a final judgment of
conviction bars a convicted defendant from further litigation of issues
which were raised or could have bearsed previously in an appeal.
State v. Pernf1967), 10 Ohio St.2d. 175, 226 N.E.2d 18#gte v.
Gaston Cuyahoga App. No. 82628, 2003 Ohio 5825, $&te v.
Herbert Wyandot App. No. 16-06-12, 2007 Ohio 4496, P17.
Likewise, in the specific context &foster resentencing cases, other
courts are in accord with refusingdonsider issues that should have
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or could have been raised in the first direct aptate v. McLeod
I, Jefferson App. No. 07-JE-17, 2008 Ohio 3405, P16.

State v. Fernbachsupra, at § 19Res judicatas an adequate and independent state ground of
decision. Durr v. Mitchell, 487 F.3d 423, 432 {&Cir. 2007);Buell v. Mitchel] 274 F. 3 337 (&

Cir. 2001);Coleman v. Mitche]l268 F.3d 417 (6Cir. 2001)Byrd v. Colling 209 F.3d 486, 521-22

(6™ Cir. 2000);Rust v. Zent]17 F.3d 155, 160-61 {6Cir. 1994);Van Hook v. Anderseri27 F.
Supp. 2d 899 (S.D. Ohio 2001).

Petitioner argues thags judicatais inapplicable because his first sentence was void under
State v. Fosteand he should be treated on remand as if the first sentence and appeal had never
happened (Reply, Doc. No. 19, PagelD 564-56But the court of appeals itself cited other
authority in Ohio for applyinges judicataafter aFosterremand. Id... citing State v. McLeod,
supra.

Petitioner argues tha¢s judicatadoes not apply because the court of appeals went on to
discuss the merits of this claim (Reply, Dbo. 19, PagelD 566). Swugme Court law, however,
does not preclude a finding that the state proceduiealas actually enforced where the state court
decision also relies on an alternative grousdott v. Mitche|l209 F.3d 854 (6Cir. 2000).

To the extent Petitioner is claiming (Reply, PagelD 563) he had the right to a “complete,
impartial, evidentiary hearing” on his motionwathdraw at which he would have been able to
subpoena witnesses, he reliedmome Oliver, 333 U.S. 257 (1948))nited States v. Masellb34
F.2d 1197 (B Cir. 1976);Cole v. Arkansas333 U.S. 196 (1948); aftbwell v. Alabama287 U.S.

45 (1932). None of these cases purports tadage a full evidentiary hearing on a motion to
withdraw a guilty plea.

Ground Two for Relief is thus procedurally defaulted and without merit.
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Ground Three

In Ground Three, Petitioner asserts thatilceease in his cumulative sentence on remand
was vindictive. The court of appeals ruled on this as Petitioner’s third assignment of error:
Increasein Sentence

[*P24] In his third assignment efror, appellant argues that the trial
court's decision to increase his sentence on remand amounts to
vindictiveness in violation of Ohio law. As discussed above, in the
second case, the court originallysenced appellant to three years on
both the intimidation of a witnes$iarge and on the felony charge of
violation of a protection orde®©n resentencing, the court sentenced
appellant to four years on each of these charges. The court
resentenced appellant to the same sentences on the other charges, and
again ran the sentences in the second case concurrent to each other
and consecutive to the first casgp&llant argues that this increase

in his sentence is presumptively viative and that the trial court did

not justify the increased sentence.

[*P25] InNorth Carolina v. Pearc€1969), 395 U.S. 711, 89 S.Ct.
2072, 23 L. Ed. 2d 656, the United States Supreme Court set aside the
sentence of a defendant who had successfully appealed his
conviction, but on remand was givarharsher sentence. The Court
held that a defendant's due pess rights were violated when a
harsher sentence was imposed as a result of vindictiveness in a
successful appeald.. at 726. Appellant argues that the Pearce
presumption of vindictiveness applies in this case since he was given
a greater sentence on remand.

[*P26] However, in a later cashe Supreme Court further clarified

its decision inPearce by explaining that unless there was a
"reasonable likelihood" that the increased sentence was the product
of vindictiveness, the burden was on the defendant to show actual
vindictivenessAlabama v. Smitl§1989), 490 U.S. 794, 109 S.Ct.
2201, 104 L. Ed. 2d 865. The Court determined that because the
defendant in Smith pled guilty, then remand a trial was held, at the
second sentencing, the presumption of vindictiveness did not apply
because the information available to the judge on a plea is
"considerably less than that aeble after a trial" since the
information discussed in a pleausually "far less than that brought
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out in a full trial on the merits." Id.. at 801.

[*P27] Furthermore, several Ohtourts, including this court, have
guestioned whether tiRearcepresumption applies with equal force
to cases remanded for resentencing pursudrmgteror have held
that the presumption is not applicableFaster remands State v.
AndrewsButler App. No. CA2006-06-142, 2007 Ohio 2&3ate v.
Smith Morrow App. No. 2007 CA 0003, 2008 Ohio 27Rate V.
Johnson 174 Ohio App.3d 130, 2007 @h6512, 88IN.E.2d 289;
State v. ShaffeiPortage App. No. 2006-P-0115, 2007 Ohio 6404;
State v. WagnetJnion App. No. 14-06-30, 2006 Ohio 6855. These
courts have questioned the application ofRearcepresumption as
Foster remands are based on void sentences rather than sentences
found to be in error, and because the trial judge was originally
constrained by sentencing factavhich the Ohio Supreme Court
later found unconstitutional.

[*P28] Courts have been reluctant to impose the requirement of
additional findings on the trial court inFsterremand, where it is
apparent or can be readily presumed that the original sentence was
the result of constraint imposég a sentencing factor now deemed
unconstitutional, or where the court has reevaluated the record or
considered additional factors on resentencBee Wagneat P11.
Instead, courts have reviewed of the propriety of an increased
sentence on a case-by-case b&diste v. Warden)Vood App. No.
WD-06-041, 2007 Ohio 1046, P15.

[*P29] Turning to the facts dhis case, we find no vindictiveness

in the trial court's determination on resentencing. At the outset of the
hearing, the state indicated that it was seeking an increased sentence
based on four factors: appellant's lengthy record as shown in the
presentence investigation, the factthef case, the fact that appellant

has never accepted responsibility and instead continues to argue the
victim's fault in the incident, and a tape recording of one of the
conversations appellant made from the jail to the victim. The state
indicated that listening to the actual conversation would help the
court in understanding appellant's attempts to manipulate the victim.

[*P30] In this recording, the court was able to hear not only
testimony regarding the conversation that led to the second set of
charges, but the actual conversation itself that was the basis of the
charges. In the conversation, appellaied to get the victim to write
a letter on his behalf. The conversation regarding the victim's
unwillingness to write a letter includes comments by appellant such
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as, "[d]o you think that | won't we to get out ad fucking kill you
then?" When the victim indicated that she "might be gone" by the
time appellant got out of prison, hegan to play on her sympathies,
stating, "[Y]ou're tearing my mother-fucking heart out completely.
You tore mine out several times, man. | can't believe I've given it
back to you again." He then agaiiettto talk her into writing a letter

on his behalf.

[*P31] In this conversation appetigalso told the victim that she is
taking him away from his kids. Apfiant also told his daughter that

her mother is taking him away from her and making sure that he is
not in her life and that he wants her to "think every day that when
you're not able to see me amtlen you miss me and when you hurt
because you can't see me, it's because your mom has taken you away
from me and me away from you." Hdso told his daughter to "try

and talk to your mom" and "tell her that she needs to write this letter
for me."

[*P32] We find no error in theittl court's determination to sentence
appellant to four years on the violation of a protective order and
intimidation of a witness chargdasitially, both terms are within the
range of sentences provided by stat In addition, instead of the
brief statement of facts read at the initial sentencing hearing
regarding the charges, during the re-sentencing hearing, the court had
the opportunity to listen to a tape that was the basis of the charges
and to hear the events firsthand. The court therefore, had more
information regarding those two clgass than it did at the time of the
original sentencing. Accordingly, we find no merit to appellant's
argument and his third assignment of error is overruled.

State v. Fernbach, suprat 1124-32.

This Court concludes that the state cour€&sigion is not an unreasonable application of the
relevant United States Supreme Court case law.

First of all, the reversal on the basisralsterwas in no way a comméon Judge Heath’s
handling of the first plea and sentencing. tatly hundreds of sentences were rendered void by
Fosterand their reversal was not “error correction” in the sense that the trial judge had made a

mistake which needed to be corrected. RatherOhio Supreme Court created new lawaster
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by applyingBlakely v. Washingtqg®42 U.S. 296 (2004), to Ohisgntencing scheme under Senate

Bill 2 in a way anticipated by few if any trial court judges. Many Ohio Common Pleas judges were
reversed undefFosterand required to resentence. There is no reason to presume any of them,
including Judge Heath, would have hadragtive motive towards a defendant iR@sterreversal.

This is unlike the situation where a particularaesal is likely to inspire vindictiveness in some
judges.

Second, even assuming a presumption of viidiness did apply, the facts here overcome
that presumption: on re-sentencing Judge Heed#nd the actual taped conversation which formed
the basis of the second indictment and it contaidsath threat toward the woman whose broken
jaw formed the basis of the felonious assault conviction.

Petitioner argues that this does not constitute new evidence sufficient to support a harsher
sentence because this evidence had been “supgydsseJudge Heath had actually heard it in the
course of ruling on the suppression motion. Enggiment misses the weight of another argument
Petitioner makes. While he speaks of the “suggion” of the tape, what actually happened, as he
admits at PagelD 582, is that Judge Heath ruled the tape could not be heard by the jury because,
under Ohio Evid. R. 403(A), its prejudicial impactweatghed its probative value. In that sense the
evidence was “new” in that it had not previousBen admitted and was naayed at the initial
sentencing in 2005. The fact that the tape wasdmissible at trial does not mean it could not be
relied on by the judge at resentencing.

Ground Three is without merit and will be dismissed.

Ground Four
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In Ground Four Petitioner asserts that imposmgsecutive sentences on him violated state
and federal law. This Ground for Relief is withauerit. Ohio trialjudges continue to have
authority to impose consecutive sentences Bfister, supra State v. EImorgl22 Ohio St. 3d 472
(2009). Continued use of consecutive sentenceagasustomary at common law does not violated
the United States Constitution as interpreted ilAjygrendi-Blakelyjline of casesOregon v. Ice
US.  ,129S.Ct. 711,172 L. Ed. 2d 517 (2009).

Ground Five

In Ground Five Petitioner claims he receiveeffactive assistance of appellate counsel in
that “Appellate counsel refused to renew specificatlserved issues on direct appeal; issues that
were significant and obvious and detrimental tiitideer/Appellant.” (Petition, Doc. No. 3, PagelD
37).

Respondent asserts this claim is procedudafgulted by Petitioner’s failure to appeal from
denial of his Rule 26(B) Application to the Ol8apreme Court. Petitioner asserts his failure to do
so is excused by the failure of the Clerk of theelfila District Court of Appeals to serve a copy on
him of the June 3, 2009, decision denying the Application. Petitioner attempted to rectify this
problem by asking the Court of Appsdb refile its decision so that the time for appeal would start
over (Motion to Re-File, Exhibit 34 to Return @frit, PagelD 365-368). The Court of Appeals
denied that Motion, noting that Petitioner had appty not informed the Ohio Supreme Court of
the Clerk’s failure to make service and finding thgapellant’s recourse, if any, is to again appeal

the appropriate entry to the Ohio Supreme Co(Entry, Exhibit 35 to Return of Writ, PagelD 369-
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370). There is no evidence in the record thétiBeer did so. The docket does show, however, that
contrary to the Court of Appeals order to sevireFernbach personally with the June 3, 2009, Entry
denying his Rule 26(B) Application, the Clerk sent it to the prosecutor, Josh Engels, and the
appellate attorney, John Helbling, of whose cohétitioner was complaining (Docket, Exhibit

38, PagelD 387). This Court therefore concludas Bretitioner’s procedural default in appealing
from denial of his Rule 26(B)plication to the Ohio Supreme@rt was caused by failure to notify

him of that ruling, a cause wi@ualifies as excusing cause undéinwright v. Syke<33 U.S.

72 (1977).

To determine whether Petitioner has shown excusing prejudice under the “cause and
prejudice” rule, the Court must examine the mefithe ineffective assistance of appellate counsel
claim. Petitioner does not spell that claim ouhis Petition, so the Court must recur to his Rule
26(B) Application. In the Revised Applicatione listed four omitted assignments of error: I.
Ineffective assistance of appellate counsgl Mr. Helbling on the second appeal], Il. Biased
tribunal that refused to conduct a separateestidry hearing [on the motion to withdraw guilty
plea]; Ill. Non-minimum consecutive sentencesatet the Ohio and United States Constitutions
by not including necessary elements in the indiatrrend 1V. Biased tribunal (Exhibit 32 to Return
of Writ, PagelD 287 ff.). The Court dhppeals applied the correct standa&trickland v.
Washington, supfabut only ruled in a conclusory fashi that “the specific assignment of error
appellant presents in his application does not ragg@naine issuas to whether appellate counsel
was ineffective.” (Entry, ExhibiB3 to Return of Writ, PagelD 363, emphasis in original). This
Court must therefore review the merits of thiEse proposed assignments of error to determine

whether the Court of Appeals decision that omittiregm was not ineffective assistance of appellate
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counsel constitutes an unreasonable applicati@tratkland

The first omitted asignment appears to be that Mr. Helbling should have raised his own
ineffectiveness as an assignment of error. Tlaamn is without merit because an attorney cannot
be expected to raise his or hemoieffectiveness as an assignmergrobr. In other words, if any
attorney believed that it was ineffective assistance of appellate counsel to omit a particular
assignment of error, that attorney should juisieréhe assignment, not accuse himself or herself of
ineffective assistance of appellate counsel.

The second omitted assignment of error relédefilure of Judge Heath to hold a full
separate evidentiary hearing on the motion to withdraw guilty plea. For the reasons stated under
Ground for Relief Two, that claim is also without merit.

The third omitted assignment of error is ttred “indictment omitted elements necessary to
the punishment he received and the trial court lacked subject matter jurisdiction to impose non-
minimum consecutive terms of imprisonment.” (PagelD 335) It appears to the Court that the
supposed omitted elements of which Petitioner complains are those which enabled the trial court to
impose a sentence above minimum concurrent terms of imprisonment. In Senate Bill 2, those were
referred to as sentencing factors and wetgetéound by the trial judge after verdict. State v.

Foster, suprathe Ohio Supreme Court determined that that approach violated the Sixth Amendment
as interpreted iBlakely, supra The remedy for this unconstitonality, however, was to sever
those portions of Senate Bill 2 which required these findings and to remand for resentencing any
defendant who had been sentenced beforeeFastd whose direct appeal was still pending.
Petitioner was in that class of defendantsthattime of his resentencing, there was no requirement

in Ohio law for any additional findings of fact to justify a more-than-minimum more-than-
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concurrent sentence. Itis true that thedements” were not in the indictment, Bostermade that
irrelevant. Since Petitioner would not have pregbon this assignment of error had it been made,
it was not ineffective assistance of appellate counsel to omit it.

The fourth omitted assignment of error conmpéathat Petitioner was subjected to a biased
judge. Petitioner is correct that being subjecteal btased judge is a structural error which is not
analyzed for harmlessness. However, he hashwtn that Judge Heath was biased against him.

All of the examples he cites are from the October 27, 2006, resentencing hearing. At the point in
time at which Judge Heath told Mirernbach to keep his mouth shut, that this is not a dialogue, and
that he didn’t want Mr. Fernbach respondingato/thing, Mr. Fernbach and his witnesses had
already been fully heard and it was at the pwirthe proceeding when the judge was required to
pronounce his judgment. When one reviews theeetranscript of that proceeding, one sees Mr.
Fernbach repeatedly interrupting others, inalgdiudge Heath, and not permitting them to finish
what they were saying. Court proceedings are not a free-for-all in which a criminal defendant is
permitted to interrupt every time someone else says something. Given Petitioner’s dissatisfaction
(whether justified or not) with thperformance of his attorneytsis understandable that he would

not want anything with which he disagreed to go unchallenged, but Judge Heath was completely
within his prerogative to stop the interruptions.

A disqualifying prejudice or bias must ondirily be personal or extrajudicidlinited States
v. Sammon®18 F.2d 592 (B Cir. 1990);Wheelerv. Southland Corp875 F.2d 1246, 1250 (6th
Cir. 1989). That is, it "'must stem from an extidigial source and result in an opinion on the merits
on some basis other than what the judgenk@difrom his participation in the cas&Jhited States

v. Grinnell Corp, 384 U.S. 563, 583, 86 S. Ct. 1698, 1710, 16 L. Ed. 2d 778 (1966 xlso Youn
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v. Track, Inc..324 F.3d 409 (6Cir. 2003)Bradley v. Milliken,620 F.2d 1143 (6th Cir. 1980);
Woodruff v. Tomlin593 F.2d 33, 44 (6Cir. 1979). The Supreme Court has written:

The fact that an opinion held byalge derives from a source outside
judicial proceedings is not mecessarycondition for ’'bias and
prejudice’ recusal, since predisams developed during the course

of a trial will sometimes (alberarely) suffice. Nor is it aufficient
condition for ’bias and prejudice’ recusal, since some opinions
acquired outside the context of judicial proceedings (for example, the
judge’s view of the law acquired in scholarly reading) will not
suffice. ... [JJudicial rulings aloredmost never constitute valid basis
for a bias or partiality motion. Séited States v. Grinnell Corp.

384 U.S. 563, 583, 86 S. Ct. 1698 L. Ed. 2d 778 (1966). ...
Second, opinions formed by the judgethe basis of facts introduced

or events occurring in the course of the current proceedings, or of
prior proceedings, do not constitute a basis for a bias or partiality
motion unless they display a deep-seated favoritism or antagonism
that would make fair judgment impossible.”

Liteky v. United State$§10 U.S. 540 (1994)%ee also Alley v. BelBO7 F. 3d 380, 388 {&Cir.

2002)(quoting the deep-seated favoritism or antagonism standard). The Court went on to hold:

Not establishing bias or partiality, however, are expressions of
impatience, dissatisfaction, annoyance, and even anger, that are
within the bounds of what imperfect men and women, even after
having been confirmed as federal judges, sometimes display. A
judge’s ordinary efforts at couoimm administration — even a stern
and short-tempered judge’'s ordinary efforts at courtroom
administration — remain immune.

Petitioner has not shown that Judge Heath wasnstitutionally biased against him. It was

therefore not ineffective assistance of appellateesel to omit this assignment of error on appeal.

Petitioner’s fifth Ground for Relief is without merit.
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Ground Six

In Ground Six, Petitioner makes the direct claiat tie was denied an impartial tribunal and
that Judge heath impermissibly eased the burden of proof and refused to conduct a full separate
evidentiary hearing on the motion to withdraw.

Respondent contends this Ground for Relief is procedurally defaulted because it was raised
for the first time in Petitioner’s Rule 26(B) Applitan to Reopen the direct appeal (Return of Writ,

Doc. No. 7, PagelD 61). Petitioner does not denythigis the case and makes no response to this
argument.

Because claims of ineffective assistancambellate counsel are based on an analytically
distinct legal theory from the underlying claims, the 26(B) application does not preserve the
underlying claims from defaulDavie v. Mitchell 547 F.3d 297 (6 Cir. 2008)(Rogers, J.), and
Garnerv. Mitchell502 F. 3d 394 (BCir. 2007)(Moore, J.), both citing/hite v. Mitchell431 F.3d
517, 526 (8 Cir. 2005);Moore v. Mitchell531 F. Supp. 2d 845, 862 (S.D. Ohio 2008)(Dlott, J.);
see alsd®ailey v. Naglel72 F.3d 1299, 1309 n. 8 (1Cir. 1999); and.evasseur v. Pep&0 F.3d
187, 191-92 (1 Cir. 1995).

Ground Six is therefore without merit.

Ground Seven

In Ground Seven Petitioner asserts thanbis-minimum consecutive sentencing violates

both state and federal law “by not including the sseey elements in the indictment to invoke the
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jurisdiction of the trial court to impose saichgence.” (Petition, Doc. No. 3.) This Ground for
Relief is procedurally defaulted by Petitioner’s failtmegpresent it to the state courts at any time
prior to his Rule 26(B) Application to Reopen, under the authority cited as to Ground Six.

Moreover, this Ground for Relief is without merfion the analysis given in analyzing Ground Five.

Ground Eight

In Ground Eight, Petitioner presents directlydiam that Judge Heath was biased against
him. This Ground for Relief is procedurally defaulted by Petitioner’s failure to present it to the state
courts at any time prior to his Rule 26(B) Aipption to Reopen, under the authority cited as to
Ground Six. Moreover, this Ground for Relief istvatit merit upon the analysis given in analyzing

Ground Five.
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Ground Nine

In his ninth Ground for Relief, Petitioner claitie court of appeals and its clerk deprived
him of due process of law andual protection of the laws by the manner in which they handled the
notice to him of the decision on his Rule 26(B) Application.

Respondent argues this Ground for Relief presenysa question of stataw, but the Court
disagrees. There is no genuine issue of gouaédction here because Petitioner does not contend
that he was selected not to receive notice on soew#ious basis such as race or national origin.

His claim that he was ngiven notice because he wa® seand indigent rests on no evidence at
all. In fact, the Court of ppeals ordered the Clerk to give him notice personally and the Clerk
apparently sent the notice to his former lawystead. That simply is insufficient evidence of any
discrimination.

However the Court agrees with Petitioner that the notice question does raise due process of
law concerns. Because he did not receive timeig@of the denial of siRule 26(B) Application,
Petitioner missed the 45-day deadline for appeal to the Ohio Supreme Court from that denial. He
was therefore deprived of an opportunity for a Imegloefore that court on his ineffective assistance
of appellate counsel claim.

However, in arguing this claim Petitioner loses sight of the underlying requirement for
federal habeas corpus. To obtain relief, a habeas petitioner must show that he is confined on a
conviction which violates the United States Constitu Failure to give Petitioner adequate notice
of the Rule 26(B) decision did not resulthis conviction’s being unconstitutional. Although he

may have been deprived of an opportunitatgue that his conviction was unconstitutional, that
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does not make the underlying conviction unconstingl. Post-conviction state collateral review
is not a constitutional right, even in capital casklrray v. Giarratang 492 U.S. 1, 109 S. Ct.
2765, 106 L. Ed. 2d 1 (198Fennsylvania v. Finley81 U.S. 551, 107 S. Ct. 1990, 95 L. Ed. 2d
539 (1987)Estelle v. Dorrough420 U.S. 534, 536 (197Hjrby v. Dutton,794 F.2d 245 (6Cir.
1986)(claims of denial of due process and equakption in collateral proceedings not cognizable
in federal habeas because not constitutionally mandakedyrd, Greer v. MitchelR64 F. 5 663,
681 (6" Cir. 2001);Johnson v. Collins1998 WL 228029 (BCir. 1998);Trevino v. Johnsqri68
F.3d 173 (% Cir.),cert deniegd 120 S. Ct. 22 (1999%uern v. Tatgl01 F. Supp. 2d 948 (S.D. Ohio
2000),aff'd.,336 F.3d 478 (6Cir. 2003). Thus the failure ofélState of Ohio to give Petitioner
does not make his conviction unconstitutional.e Btate did not deprive Petitioner of his liberty
without notice and an opportunity to be heard.mfstst, it deprived him of the opportunity to seek
review in the Ohio Supreme Caudor denial of his claims aheffective assistance of appellate
counsel. Because those claims are without merit in any event, as shown above, any error in not
allowing him an opportunity to seek review in the Ohio Supreme Court is harmless.

Conclusion

Petitioner's Grounds for Relief are barred by his procedural defaults in presenting them to
the state courts or they are without merite Glerk will enter judgment dismissing the Petition with
prejudice.

August 3, 2010.

s/Michael R. Merz
United States Magistrate Judge
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