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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DISTRICT — DAYTON

KATHLEEN A. McCARTHY
1676 East Tamarron Court
SpringboroOhio 45066,

Plaintiff, : Case No. 3: 10-cv-00319

v : Judge Thomas M. Rose
Magistrate Judge Michael J. Newman
AMERITECH PUBLISHING, INC.
d/b/a AT&T ADVERTISING SOLUTIONS
c/o Statutory Agent, CT Corporation
1300 East Ninth Street
ClevelandOhio 44114

and

AT&T, INC.

c/o The Corporation Trust Company,
StatutoryAgent
CorporationTrustCenter
12090rangeStreet

Wilmington, Delaware 19801

Defendants.

STIPULATION AND PROTECTIVE ORDER GOVERNING THE
PRODUCTION AND EXCHANGE OF CONFIDENTIAL INFORMATION

WHEREAS, Plaintiff and Defendants in the aleeaptioned action may seek discovery
or documents, information, or other mateyighat may contain non-public, confidential,
competitively-sensitive, or proprietary infortian of another party or of a third party;

WHEREAS, Plaintiff and Defendants wish to ensure that confidential information shall
be used only for the purposes afkthction and shall not be disskd or used in any other way;

WHEREAS, the parties have stipulated and agreed to the terms, and jointly moved this

Court for entry of the following Protective Ordand the Court having found that, in light of the
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nature of the non-public, confidiéa, competitively-sensitive, proprietary information that may
be sought in discovery, good cause eXistentry of the Protective Order;

IT IS ORDERED that this Protective Order ("Order") shall be entered and limit the
disclosure and use of certain discovereéormation in the above-captioned action (the
"Litigation") as hereinafter provided:

1. Scope

a. This Order shall govern all documentise information contained therein,
and all other information producear disclosed during discoveny this Litigation whether
revealed in a document, pissition, other testimony, discaye response or otherwise
("Discovery Material"), by any partin this Litigation (the "Produng Party") to any other party
(the “Receiving Party") when theame is designated using thegedures set forth herein. This
Order is binding upon the parties to the Litigatias,well as their respiee attorneys, agents,
representatives, officers and employeed athers as set forth in this Order.

b. Any Producing Party shall have theght to identify and designate as
"Confidential" any document or other materiabibduces or provides, or any testimony it gives
in this proceeding, which it believes in good faitmstitutes, reflects or sttloses its confidential
and proprietary information, including (i) financidta, marketing and advertising data or plans,
strategic or long-range plansy internal cost, wage, saja compensation, recruiting and
retention data, (i) non-public ipate information relating tondividuals, such as employee
names, social security numbers, home adesesand/or telephone nuerb, and (iii) other
information understood to be caantial pursuanto Rule 26(c) of thé-ederal Rules of Civil

Procedure (“Confidential Information”).



C. Any Confidential Information whicha Producing Party believes to be
extremely sensitive, confidentiadnd/or proprietary informationthe disclosure of which, even
limited to the restrictions placed on the Confidential Information in this Order, would
compromise and/or jeopardizbe Producing Party's compete business interests ("Highly
Confidential Information”) may be designated'dgyhly Confidential"by the Producing Party.

d. Any party to this Litigation andany third party may designate as
Confidential or Highly Confidential documents imformation produced by any other party or
any third party if such documents or infotma contain their Confidential Information as
described in Paragraph 1.b, above. The designatrty shall be deemed a Producing Party for
purposes of this Order.

e. A Producing Party's designation offanrmation as "Confidential" or
"Highly Confidential,” shall constitute a representation for purposes of any applicable
professional standards of conduct and guidelines applicable to the parties and their counsel in
this action that the Producing mahas reviewed the document, material or information and has
a valid and good faith basfor the designation.

f. Upon written request, counsel for the Party producing a document
containing Confidential Information or dgsating testimony as “CONFIDENTIAL” will
provide a written statement explaining the bafr claiming the document or testimony is
confidential. The written statement shall be submitted within fifteen (15) days after receipt of
the request.

2. Designatiomf Confidentiality

Documents or information may be designdt€dnfidential” or "Highly Confidential” in

the following ways:



a. A Producing Party shall, if appropriate, designate specific documents as:
() "Confidential" by markingthe first page and each selsient page of the document
containing any Confidential Information witthe legend “CONFIDENTAL” or (ii) "Highly
Confidential" by marking the first page and eatlibsequent page ofehldocument containing
any Highly Confidential Information withthe legend "HIGHLY CONFIDENTIAL.” All
documents produced or disclosed during discovery in this Litigation shall be identified by Bates
numbers and, to the extent praatjdhe appropriate designationaifbe placed near the Bates
numbers.

b. A Producing Party shall designate mtgatory answerand responses to
requests for admissions as "Confidential Infaiord or "Highly Conficential Information” by
stating or specifying that the answers or respoassgecific parts of them are "Confidential” or
"Highly Confidential,” and by placing the folving legend on each page of interrogatory
answers or responses to requests for admis®ataining Confidentialnformation or Highly
Confidential Information: "CONTAINS CONBENTIAL INFORMATION" or "CONTAINS
HIGHLY CONFIDENTIAL INFORMATION."

C. In the case of depositie and the informationontained in depositions
(including exhibits), counsel for a Producing Raot witness shall designate portions of the
transcript (including exhibitsyvhich contain Confidential Information or Highly Confidential
Information as "Confidential" otHighly Confidential” by making a statement to such effect on
therecord in the course of the deposition or byelettithin 21 calendar days of receipt of the
official deposition transcript orcopy thereof (or written notifation that the transcript is
available). The entire depositiamanscript (including exhibitsyhall be treated as "Highly

Confidential” under this Order until the expiratiof the 21-day period for designation. The



following legend shall be placeaxh the front of the origal deposition transcrignd each copy

of the transcript containing Confidential Imfoation or Highly Confidential Information:
"CONTAINS CONFIDENTIAL INFORMATION” or "CONTAINS HIGHLY
CONFIDENTIAL INFORMATION.” If all or part of a videotaped deposition is designated as
“Confidential” or “Highly Confidential,” the video containeshall be labeled with the legend
provided for in paragraph 2(a) above. Whedeposition transcript contains Confidential or
Highly Confidential Information, the Producing Party shall request the stenographic reporter to
separate those portions of the transcmontaining Confidential Information or Highly
Confidential Information and bind them sepahafrom the non-confidential portions.

d. To the extent that informatiors produced in a form rendering it
impractical to label (including electronicallgtored information produced on electronic or
magnetic media) ("Computerizédaterial™), the Producigp Party may designate such material as
“Confidential” or “Highly Confidetial” by cover letter referring generally to such matter or by
affixing to such media a label containing thepriate legend. Whenever a Receiving Party
reduces electronically stored imfoation designated as “Confidal” or “Highly Confidential”
to hard-copy form, the Receiving Party shall msukh hard-copy form with the legend provided
for in paragraph 2(a) above. Whenever amnf@iential or Highly Contlential Computerized
Material is copied into anothdorm, the Receiving Party shallso mark those forms with the
legend provided for in paragraph 2(a) above.

e. To the extent that any Receiving Party or counsel for the Receiving Party
creates, develops, or otherwise establishemaintains for reviewon any electronic system
information designated “Confidential” or “HighlZonfidential” that party and/or its counsel

must take all necessary steps to insure thatsadoesuch media is praperestricted to those



persons who, by the terms of this Order, rhaye access to Confidential Information and/or
Highly Confidential Information and will affix tany media containing such information a label
with the legend as provided for in paragraph 2(a) above.

3. Filing of Confidential Information

All documents and materials containing Confidential or Highly Confidential Information
that are filed with the Court shall bieetl under seal pursuant to the ECF System.

If any party objects to idd¢ified portions of the materialremaining under seal, it shall
state its objections in a faxed or electronicalljivéeed letter to counsel for all parties in this
Litigation. The interested parties shall prompthget and confer to attempt to resolve those
objections and, if they cannot be resolved, shaliutly tender those objechs to the Court for
resolution. A revised public electronic filing, @y, of that submission shall be made by the
submitting party within six business days afte¥ Court's decision resolving that dispute.

4, Use of Confidential or Highly Confidential Information

a. Confidential or Highly Confidential flormation shall not be used by any
person, other than the Producingtafor any purpose other thaonducting this Litigation, and
in no event shall Confidential dfighly Confidential Informatin be used for any business,
competitive, personal, private, public, orgatimaal or other labor or employee relations
purpose.

b. Notwithstanding the foregoing, nothing tihis Order shall be deemed to
limit or restrict any Producing Party froming its own documents or its own Confidential
Information or Highly Confidential Informain for any purpose. The Producing Party may

withdraw or modify any designation.



5. Disclosure of Confidential Information

Access to information designdtas “Confidential” pursuant tiis Order shall be limited
to:

a. The Court or any other court exercising jurisdiction with respect to this
Litigation, Court personnel, jurors, and quakf persons (including necessary clerical
personnel), recording, taking trenscribing testimony and arguniext any deposition, hearing,
trial or appeal irthis Litigation;

b. Special masters and mediators or othdividuals engagedr consulted in
settlement of the Litigation;

C. Outside counsel of record for the parties in this Litigation (including
members or associates of such counsel's firnm-bouse counsel for the pi@s, as well as their
paralegal, investigativesecretarial, and clerical personmweého are engaged iassisting such
counsel in this Litigation;

d. Any Party and any Party’s employsg(and/or agent(s) who, in the
judgment of the Party’s counsel, are reasonably necessary for development and presentation of
that Party’s case;

e. Any third-party person who, in theidgment of the Party’s counsel, has
personal knowledge or information concerning tbonfidential Information and is reasonably
necessary for development and presentation of that Party’s case;

f. Outside photocopying, data procesgi or graphic prodition services
employed by the parties or their counsetaxford to assist in this Litigation;

g. Any individual expert or expert osulting firm retained by counsel of

record in connection with this Litigation to tlextent necessary for thatdividual expert or



expert consulting firm to prepare a written opinitmprepare to testify, or to assist counsel of
record in the prosecution or defense of this htiiign, provided, however, that (i) such disclosure
shall be made only to an individuexpert, or to such membepsartners, employees agents of

an expert consulting firm as such expert consulting firm shall designate as the persons who will
undertake the engagement on behalf of the rexpensulting firm (the "Designated Expert
Personnel"); (ii) the individualxpert or Desighated Expert Personnel use the information solely
in connection with this Litigatio; (iii) the individual and/or a representative of each expert
consulting firm sign the writteassurance attached on ExhiBiton behalf of any Designated
Expert Personnel associated with that firm; &aylexcluding any retention for this Litigation,

the individual expert and each of the Desigdaixpert Personnel is not a current or former
(within the past year from the date of this Order) employee of any party or any entity which
directly or through a parent, Issidiary, principal, agent, ogffiliate competes with the
Defendant.

h. Any person who (i) authored or istksl as a recipient of the particular
material sought to be disclosed to that per§dnis currently employd by the Producing Party,
but only as to Confidential Information to whittie employee is lawfully entitled to have access
in connection with his or her employment;)(ias formerly employed by the Producing Party,
but only as to specific material to which gherson had access during his/her employment or (iv)
is referred to in the material, but only as t@ thpecific material in which such person is
referenced, discussed, or mentioned: and

i. Any other person to whom the ProdugiParty agrees in writing or on the
record in advance of the disclosuretlog Court directs should have access.

6. Disclosure of Highly Confidential Information




Access to information designatad "Highly Confidential” pursuant to this Order shall be
limited to:

a. The Court or any other court exercising jurisdiction with respect to this
Litigation, Court personnel, jurors, and qualf persons (including necessary clerical
personnel), recording, taking ttanscribing testimony and arguntext any deposition, hearing,
trial or appeal irthis Litigation;

b. Special masters and mediators or othdividuals engagedr consulted in
settlement of the Litigation;

C. Outside counsel of record for the parties in this Litigation (including
members or associates of such counsel's firnm-bouse counsel for the s, as well as their
paralegal, investigativesecretarial, and clerical personmweho are engaged iassisting such
counsel in this Litigation;

d. Any party and any party’s employee(s) and/or agent(s) who, in the
judgment of the Party’s counsel is reasonably seagy for development and presentation of that
Party’s case,

e. Any third-party person who, in theidgment of the Party’s counsel, has
personal knowledge or information concernitige Highly Confidential Information and is
reasonably necessary for developmertt presentation of that Party’s case;

f. Outside photocopying, data procesgi or graphic prodtion services
employed by the parties or their counsetaxford to assist in this Litigation;

g. Any individual expert or expert ogsulting firm retained by counsel of
record in connection with this Litigation to tlextent necessary for thatdividual expert or

expert consulting firm to prepare a written opinitmprepare to testify, or to assist counsel of



record in the prosecution or defense of this btiiign, provided, however, that (i) such disclosure
shall be made only to an individual expertloe Designated Expert Persel; (ii) the individual
expert or Designated Expert Personnel use itii@mation solely in connection with this
Litigation; (iii) the individualand each of the Designated Expert Personnel sign the written
assurance attached &xhibit A; and (iv) excluding anyetention for this Litigation, the
individual expert and €& of the Designated ExgePersonnel is neither (a) a current or former
(within the past year from the date of this Order) employee of any party or any entity which
directly or through a parent, subsidiary, princigdent, or affiliate competes with any of the
Defendants;

h. Any person who (i) authored or istksl as a recipient of the particular
material sought to be disclosed to that pergwavided that the document has not been altered
since that person authored or received thaterial), (i) was formerly employed by the
Producing Party, but only as to specific mateto which the person had access during his/her
employment, or (iii) is referred tm the material, but only as to the specific material in which
such person is referencedsclissed, or mentioned; and

i. Any other person to whom the ProdugiParty agrees in writing or on the
record in advance of the disclosuretloe Court directsteuld have access.

7. Notification of Protective Order

a. Confidential Information or Highly Confidential Information shall not be
disclosed, described or otherwise made availtdblan individual expert or expert consulting
firm described in Paragraphs 5@)6(e), unless that expert finm has executed an Agreement
of Confidentiality in substantially the form attachieereto as Exhibit A. The originals of such

Agreement shall be maintained by counsel ttee party who obtained them until the final

10



resolution of this Litigation and shall be produced to the other party at the time the party
produces its expert reports and respondsexpert discovery. Th prohibition includes
disclosure of the actual confidential material or the information contained in the material,
including, but not limited to, any sktlosure by counsel or experts.

b. Confidential Information or Highly Confidential Information shall not be
disclosed to non-party persons except as setifotthis Protective Ordeunless (1) such persons
are first provided with a copy of this Order andlclosing counsel first advises them that they
are bound by the provins of this Order.

8. Use of Confidential or Highly Confidential Information in Court

a. If any Receiving Party plans tatilize any Confidential or Highly
Confidential Information at a court hearing, tiReceiving Party will use reasonable efforts to
inform the Producing Party of its intent to use such information at least twenty-four (24) hours in
advance of the hearing. If no such advance aasigiven, the Receivingarty will provide the
Producing Party with an opportunity approach the Court in confidence, whether in chambers
or sidebar or such other method as the Couit dinact, regarding the use of the Confidential or
Highly Confidential Information before referentee made to any such Confidential or Highly
Confidential Information on the record.

In the event that any information designated as “Confidential” or “Highly

Confidential” is used in any Court proceeding irs thitigation or any appeal, it shall not lose its
status as “Confidential” or “HigllConfidential” through that use.

b. The rules governing the use obr@idential and Hight Confidential
Information at trial shall be determined at a future date.

9. Objections to Designations

11



A party is not required to challenge thopriety of a Confidential Information
designation at the time made, and a failure tsaehall not preclude a subsequent challenge
thereto. In the event a partyjetits to the designation of any t@aal under this Order, that
party may ask the Court for an Order removing tlesignation with respect to the challenged
discovery materials.

10. Preservation of Rights and Privileges

Nothing contained in this Order shall affece thght, if any, of any party or witness to
make any type of objection, claim, or othespense to discovery reests, including, without
limitation, interrogatories, requests for adnoss, requests for production of documents or
guestions at a deposition. Tisder shall not be construed aswaiver by any party of any
claim that information or documents soughtidiscovery request ron-discoverable under the
law. Nor shall this Order beonstrued as a waiver by any padf any rightto withhold any
Confidential Information or Highly Confidential ilermation as attorney work product or based
on a legally cognizable privileg@r of any right which any partmay have to assert such
privilege at any stage of this Litigation.

11. Return or Destruction of Materials

Within sixty (60) business days after thadi resolution of this Litigation, a Receiving
Party shall return all Confidential or HighlConfidential Information to counsel for the
Producing Party or, in lieu thereof, the ReceiviPgrty shall certify inwriting that it has been
destroyed. Counsel shall be deti to retain pleadings andethexhibits thereto, affidavits,
motions, briefs, or other papers filed with theu@, even if they contain Confidential or Highly
Confidential Information, so long as they ackearly marked to redict that they contain

information subject to this Order.
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12. Correction of Designation and Clawback

a. A Producing Party that fails taesignate Discovery Material as
"Confidential" or "Highly Confidential” at the timof its production shall be entitled to make a
correction to its designation. Such correction and notice thereof shall be made in writing,
accompanied by substitute copies of each iteistovery Material, apppriately designated.
Upon receipt of a notice of correction, the Rerwj Party shall place the appropriate marking
on the document to reflect its altered confidengiadtatus and certify thate original and all
copies of the document have been appropriateyked. The obligation to treat such material
pursuant to the corrected designation shallpbespective only, andhose individuals who
reviewed the misdesignated discovery matepiabr to notice of the misdesignation by the
Producing Party shall abide by the provisions @ tArder with respect to all future use and
disclosure of any information contained in the misdesignated materials.

b. A Producing Party that inadvertbnproduces any document or other
information during discovery in this Litigatiainat the Producing Party has a good faith reason
to believe is privileged under ttatorney-client or other privileger protected from discovery
as work product, may, upon discovery of sudiertent production, request the return of such
document or information. Upon receipt of a written request for return by the inadvertently
Producing Party, the Receiving Pastyall (a) promptly return the iginal and allcopies of the
documents, and shall not use the informatiandiay purpose except upon further order of the
Court, or (b) object to threquest as described below. la @vent the Receivingarty objects to
the return of the document, the Receiving Pargllshove the Court for an order as to whether
the production was inadvertent whether the document or infoation is otherwise privileged

or protected from discovery. Amaterials related to the idaertently produced document or
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information, and motion, shall be treated as Hig@bnfidential pursuantio this Order, unless
otherwise ordered by the Court. The RecwvParty may retain the produced document or
information until the Court resolves the motioklpon receiving such a notice, the Receiving
Party shall not use the document or informafimnany purpose other than the motion except
upon further order of the Court. If the ReceiviRgrty disclosed the document or information
before being notified, it must notify the Producingti?as to the manner in which the material
was disclosed and to whom, and certify initwwg that it has requested the return of the
document or information.

C. If Confidential or Highly Confidential Information is disclosed by a
Receiving Party to anyone other than in a mamoghorized by this Order, the Receiving Party
responsible for that disclosumnust immediately bring all pegnent facts related to that
disclosure to the attention of the Producingtyaf the Confidentialor Highly Confidential
Information and make every reasonable efftot retrieve that Confidential or Highly
Confidential Information and tprevent further disclosure.

13. Limitation on Scope of this Order

The restrictions in this Order shall noppdy to documents or information that are
publicly available or that are obtained independently by the Receiving Party from a person
lawfully in possession of those documents.

14. No Admission

A party's compliance with the terms of tidsder shall not operate as an admission that
any particular document is orm®t (a) confidential, (b) privilegedyr (c) admissible in evidence

at trial.
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15. Continuing Force of this Order

Upon final resolution of this Litigation, the provisions of this Order shall continue to be
binding on all parties. This Court expressly retains jurisdiction over this Litigation for
enforcement of the provisions of this Order faling the final resolution of this Litigation.

16. Modification of Order

This Order is binding on all parties toidhLitigation and on all non-parties who have
been served with a copy of this Order, andllsremain in force and effect until modified,
superseded, or terminated by consent of the pantibg order of the Court. This Order shall not
prevent a party from applying to the Court fore€therefrom, or fronapplying to the Court for
further or additional protective orders, or from agreeing to modifications of this Order, subject to
the approval of the Court.

Nothing in this Order shall prevent a Producing Party from seeking further, greater, or
lesser protection with respectttte use of any Confidential étighly Confidential Information,
or seeking to prevent Confidential or Highly@idential Information from being provided to
persons described in paragha 5 and 6 of this Order.

17. Applicability to Future Actions

The terms of this Order shall he binding,onpall current and future parties to this
Litigation and their counsel.

Per authority oProcter & Gamble Co. v. Bankers Trust Co., 78 F.3d219 (B Cir. 1996),
no document may be filed with the Court undealswithout prior permission as to each such
filing, upon motion and for good cause shown, ingigdthe legal basis for filing under seal.

This Protective Order does ramtithorize filing under seal.
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IT IS SO ORDERED.

Dated: February 8, 2012

Stipulated to and approved by:

/s/ Karen T. Dunlevey

S/ MICHAEL J. NEWMAN
UNITEDSTATESMAGISTRATE JUDGE

/s/ Terrence J. Miglio

Karen T. Dunlevey (0067056)

Amy L. Long (0082905)

Attorneys for Plaintiff

BIESER, GREER & LANDIS LLP
400 PNC Center, 6 North Main Street
Dayton, Ohio 45402-1908

(937) 223-3277

ktd@bgllaw.com

aml@bagllaw.com

per e-mail notification 2/2/12
Terrence J. Miglio (P30541)
Barbara E. Buchanan (P55084)
Attorneys for Defendant
KELLER THOMA, P.C.

440 East Congress, 5th Floor
Detroit, Michigan 48226

(313) 965-7610
tim@kellerthoma.com
beb@kellerthoma.com
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EXHIBIT A

| hereby certify (i) my understanding thatsbovery Material containing Confidential
Information or Highly Confidential Information iseing provided to meursuant to the terms
and restrictions of the Stipulation and PratecOrder Governing the Production and Exchange
of Confidential Information ("Order") entered McCarthy v. Ameritech Publishing, Inc., et al,
United States District Court, Stnrn District of Ohio, Case N@ase No. 10-cv-0031@nd (ii)
that | have received and read the Order, | understand the terms of the Order, | agree to be fully
bound by the Order, and | hereby submit to thesgiiction of the Court for purposes of
enforcement of the Order. | understand thialation of the Ordemay be punishable by

contempt of Court.

Dated: Name:

Address:

Signature:




