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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

BILLY M. SMITH,

Case No. 3:10-cv-448
Raintiff,

-VS- District Judge Thomas M. Rose
Magistrate Judge Michael R. Merz
MONTGOMERY COUNTY
SHERIFF'S OFFICEet al.,

Defendants.

REPORT AND RECOMMENDATIONS

This case is before the Court on severalions including Motion for Summary Judgment
of Defendant Douglas Kowds (Doc. 100), Motion for Sumary Judgment of Defendants
Montgomery County Sheriff's OfficeMichael L. Hild, Jr., PauHenson; and Steven Gardiner,
(Doc 101), [Plaintiff’'s] Motion for Partial Sumany Judgment Against Defendant Henson, (Doc.
110), [Plaintiff’'s] Motion for Partial Summary Judgment Against Defendant Kowalski, (Doc.
111), [Plaintiff’'s] Motion for Patial Summary Judgment Again®efendant Montgomery County
Sheriff's Office, (Doc. 112), [Plaintiffs]Motion for Partial Summary Judgment Against
Defendant Gardiner, (Doc. 121), and [Plaintifiidption for Partial Summary Judgment Against
Defendant Hild, (Doc. 122). The parties have fulliefad the issues raised in all of the pending
Motions, (Doc. 100, 126, 129; Doc. 101, 126, 1B36¢ 110, 123; Doc. 111, 117; Doc. 112, 124;

Doc. 121, 133; Doc. 122, 134), and the mattersipeefor report and mmmendations. Because
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this matter involves aro selitigant it has been referred to the undersigned pursuant to General
Order No. Day12-03, Assignment and Referenchl&gistrate Judges (eff. May 15, 2012), for
preparation of a Report and Recoamdations under 28 U.S.C. 8 636(b).

As this Court recently noted,

... Mr. Smith is actingro se The allegations of a complaint drafted
by apro selitigant are held to less stigent standards than formal
pleadings drafted by lawyers, and will be liberally construed.
Williams v. CSX Transportation Co., Iré43 F.3d 502, 510 {&Cir,
2011), citingFederal Exp. Corp. v, Holowecl52 U.S. 389, 402
(2008); see alsdiaines v. Kerner404 U.S. 519, 520-21 (1972);
Estelle v. Gamble429 U.S. 97, 106 (1976)McNeil v. United
States508 U.S. 106, 113 (1993).

Plaintiff Billy M. Smith filed this action pursuant to 42 U.S.C. §
1983 against the Defendants allegihgt they violated his various
constitutional rights when Defenala executed a search warrant on
his residence on February 6, 2009cDb3. Specifically, Mr. Smith
claims that the indidual Defendants violated

(1) his Fourth and Fourteenth Amendment rights by: (1) unlawfully
and wrongly seizing his persargusing him unlawful detention
on serious charges that thieyew or should have known were
false; (2) unlawfully and wronglseizing his person in clear
violation of due process; an@) by unlawfully and wrongly
seizing his person causing him severe injuries and pain;

(2) his Fifth and Fourteenth Amdment rights by: (1) knowingly
and willfully submitting false data regarding the actions or
omissions that led to or justifiehis detention{2) conspiring to
suborn perjured law enforcenteand witness testimony; (3)
knowingly, willfully, and wrongly concealing information that
would have assisted him in his defense against serious criminal
charges; (4) knowingly, willfily, and wrongfully subjecting
him to lengthy, burdensome, and painful interrogation; and (5)
knowingly, willfully, and wrongfully restraining or obstructing
his due process righd legal counsel; and

(3) his Sixth and Fourteenth Amendment rights to: (1) legal
counsel; (2) proper and just due process: and (3) equal
protection under the law whilbeing seized, being detained,
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being injured and in pain, dnbeing put to a lengthy and
burdensome investigation.

(Amended and Supplemented Complaint, Doc. 13 at 4-6, PagelD
189-91.

In addition, Mr. Smith alleges @t Defendant Montgomery County
Sheriff's Department and Montgary County, Ohio, violated his
Fifth, Sixth, Eighth, and Fourtedn Amendments to the United
States Constitution by

(1) failing to prevent defendants Hild, Henson, Gardiner, and
Kowalski from performing law dorcement functions after they
had used unnecessarily extreme, excessive, and abusive force
during the performance of their duties;

(2) failing to notify the Montgomergounty Prosecutor’s Office of
the United States District fdrney’'s Office that Defendants
Hild, Henson, Gardiner, and KoVs&i were using unnecessarily
extreme, excessive, and abudwmee during the performance of
their duties, when it had knowledgéthe problem and knew or
should have known these defendanere filing information for
charging him with criminal offenses and the preparing and filing
data and reports which were peaged to a cotiof law knowing
the information, data, and reports were falsely accusing him;
and

(3) failing to notify his attorney or the Montgomery County
Prosecutor’'s Office or the United States District Attorney’s

Office that Defendants Hild, hson, Gardiner, and Kowalski
were falsifying their case files.

Id., PagelD 192-93.

The Court previously granteddvitgomery County, Ohio’s Motion
to Dismiss and it is no longer a party to this action. Doc. 42, 56, 58.

PagelD 2722-24.
The Court recently addressed motions WwhMr. Smith included in his “Collective
Response to All Defendants’ Motions for Summauggment ...” and which the Court treated as

separately filed motions. Doc. 126, 127. Inmdpiso, the Court denied Mr. Smith’s Motion
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Objecting to Undisclosed Evidence and Testiyy Motion for Further Bicovery, and his Motion
to Amend and Supplement Complaint and overruled his Objections to Various Affidavits. Doc.
137. Against that background, the Gaurns to thgresent motions.

Summary judgment is propef the pleadings, depositions,savers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no genuine’diptde
any material fact and the moving party is enditle judgment as a matter of law." Fed.R.Civ.P.
56. On a motion for summary judgment, the movead the burden of showing that there exists
no genuine [dispute] of material fact, and thédemce, together with all inferences that can
reasonably be drawn therefrom, mhsetread in the light mostvfarable to the party opposing the
motion. Adickes v. S.H. Kress & Ca®98 U.S. 144, 157-59 (1970)Nevertheless, the mere
existence ofomealleged factual dispute between the parties will not defeat an otherwise properly
supported motion for summary judgment;e tequirement is that there begenuingdispute] of
material fact. Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986) (emphasis in
original). Summary judgment peedure is properly regarded rad¢ a disfavored procedural
shortcut, but rather as an integral part of the Federal Rules as a whole, which are designed to
"secure the just, speedy and inexpensive determination of every ac@aiotex Corp. v. Catrett,
477 U.S. 317, 327 (1986).

Read togethel,iberty LobbyandCelotexstand for the proposition that a party may move
for summary judgment asserting that the opposgiady will not be able to produce sufficient

evidence at trial to withstand a RulerB@tion for judgment as a matter of lavsee, Street v. J.C.

" The word“dispute was substituted fdiissue in Fed. R. Civ. P. 56 as of December 1, 2010. The
amendment, according to its drafters, ditlctange the summary judgment standard.
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Bradford & Co.,886 F.2d 1472, 1478 t?&:ir. 1989). If, after suftiient time for discovery, the
opposing party is unable to demonsrtitat he or she can do so underliiberty Lobbycriteria,
summary judgment is appropriatéd. The opposing party must "do more than simply show that
there is some metaphysical doast to the material facts.'Matsushita Electric Industrial Co.,
Ltd. v. Zenith Radio Corp475 U.S. 574, 586 (1986).

The moving party

[Allways bears the initial respongity of informing the district

court of the basis for its motioand identifying those portions of

"the pleadings, depositions, samers to interrogatories, and

admissions on file, together withe affidavits, if any," which it

believes demonstrate the absenca génuine [dispute] of material

fact.
Celotex,477 U.S. at 323see also, Boretti v. Wiscomd30 F.2d 1150, 1156 {6Cir. 1991)
(citation omitted). In ruling on a motion formmary judgment (in other words, determining
whether there is a genuine [dispute] of material) fdf] district court is not ... obligated to wade
through and search the entire record for semecific facts that mght support the nonmoving
party's claim.” Interroyal Corp. v. SponselleB89 F.2d 108, 111 {&Cir. 1989) cert. denied494
U.S. 1091 (1990). Thus, in determining whether mugee dispute of mated fact exists on a
particular issue, a court is entitled to ragly upon those portions of the verified pleadings,
depositions, answers to interrogaes, and admissions on filepgether with any affidavits
submitted, specifically called to its attention by the parties.

“The fact that both parties have movedgammary judgment does not mean that the court

must grant judgment as a matter of law for one side or the offadt Broad. Co., v. United States,

929 F.2d 240, 248 (6Cir. 1991). The standauaf review for cross-motions for summary judgment

does not differ from the standard applied whemagion is filed by only one party to the litigation.
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Id. The court “must evaluate each party’s motwonits own merits and may not grant summary
judgment in favor of either party ... ifgputes remain as to material fadd’”

The Court will first address the various Defendants’ Motions for Summary Judgment. In
doing so, and with the above-cited principlesmind, at this stage of the litigation and for
purposes of Defendants’ motions, the facts, condtiuéhe light most favorable to Mr. Smith are
as follows.

Defendant Douglas Kowalski is employedapolice officer by the City of Kettering,
Ohio, and was so employed at all times relevarthis action. Affidavit of Douglas Kowalski,
May 31, 2010, Doc. 100, Attachment 1 thereto, Pa@fl® 09 (Kowalski Aff.). Officer Kowalski
was assigned to the Montgomery County ShgrDffice Organized Ame Unit (MCSOOCU)
during the relevant timdd., PagelD 906. Defendant MichaelHild, Jr. was employed with the
Montgomery County Sheriff's Gite (MCSO) on February 6, 2008nd had been so employed
since 1991. Affidavit of Michael J. Hild, JrMay 29, 2012, Doc. 101, Attachment 5 thereto,
PagelD 1025-27 (Hild Aff.). Diendant Steven Gardiner wasnployed with the MCSO on
February 9, 2009, and had been employed with MCSO since 1995. Affidavit of Steven
Gardner, May 25, 2012, Doc. 101, Attachmdnthereto, PagelD 1019-22 (Gardiner Aff.).
Defendant Paul Henson was employed by M@SO on February 6, 2009, and has been so
employed since 1999. Affidavit of Paul Henstfgy 18, 2012, Doc. 101, Attachment 3 thereto,
PagelD 1015-18 (Henson Aff.). Onetliate relevant to Mr. Smith’s claims, that is, February 6,
2009, Defendant Hild was assignedthe MCSOOCU and he hellde rank of Lieutenant, Hild
Affidavit, PagelD 1025, and Defendants Gardinet Bi@nson were both clsified as detectives

and were also assigned to the MCSOOCU. @ardAff., PagelD 1019; Henson Aff., PagelD



1015.

On February 6, 2009, the Warren County DrugKiaorce (WCDTF) and the federal Drug
Enforcement Agency (DEA) obtained an antatgry search warranfrom a judge of the
Montgomery County Court of Common Pleas 84 Lensdale Avenue, Dayton, Ohio, Mr.
Smith’s residence. Affidavit of Daniel Schitzer, May 31, 2012, Doc. 100, Attachment 2 thereto,
PagelD 910-921; see also Dd€1, Attachment 2 thereto, PdDel000-11 (Schweitzer Aff.)[at
all times relevant to Mr. Smith'daims, Daniel Schweitzer was played as a detective with the
WCDTF. PagelD 910 and 1000]; Affidavaf William Couch, May 31, 2012, Doc. 100,
Attachment 3 thereto, PagelD 922-25, see &sa, 101, Attachment 6 thereto, PagelD 1028-31
(Couch Aff)[at all times relevarib Mr. Smith’s claims, William Couch was employed as a police
officer with the WCDTF. PagelD 922 and 1028ffidavit of Brad Williams, May 30, 2012, Doc.
100, Attachment 4 thereto, PagelD 926-30; sse &loc. 101, Attachment 7 thereto, PagelD
1032-36 (Williams Aff.)[at all times relevant to Mr. Smith’s claims, Brad Williams was employed
as a police officer with the City of Trotwd Police Department. PagelD 926 and 1032]. Agents
with the WCDTF and DEA obtained the warrantpast of a reverse buyMexchange at the
Lensdale Avenue address involving the saleight-hundred (800) eighty milligram (80 mg.)
sham green-colored tablets of OxyContin the purchase price of Twenty-Nine Thousand
Six-Hundred Dollars ($29,600.00). Schweitzer.ARagelD 910 and 1000; Couch Aff., PagelD
922 and 1028. Because the warrant which WCDTF2B8 agents obtained was to be executed
in Montgomery County, the MCSOOCU assisteithwits execution on # basis that it is a
customary law enforcement practice for the locdicpgurisdiction where a search is to occur to

assist with securing the premises which is thbject of a search warran Schweitzer Aff.,



PagelD 911 and 1001; Couch Aff., PagelD 988 4029. Defendant Kowalstias not involved

in the investigation of Mr. Smith which led tioe obtaining and execution of the search warrant.
Kowalski Aff., PagelD 907. DefendaKowalski was assigned the ram position, the function of
which is to use a ramming device to break through the entrance whensubijkict the home do
not voluntarily permit acceskl. Similarly, members of the MCSOOCU were not involved in the
investigation of Mr. Smith which led to the abting of and executiof search warrant.
Schweitzer Aff., PagelD 911 and 1001. The MCETJ comprised the entry team that was
responsible for securing the residenupon the officers’ entry into itd.

On the morning of February 6, 2009, mensbef the MCSOOCU, including Defendant
Kowalski and other police officers, were informédt they would particgte in the execution of
the search warrant at issuéwalski Aff., PagelD 907; HildAff., PagelD 1024; Henson Aff.,
Page 1016; Gardiner Aff., PagelD1020; Williami$. APagelD 927 and 1033; Couch Aff, PagelD
923 and 1029; Schweitzer Aff., PagelD 911 d@f1. On that same morning, prior to the
execution of the warrant, Defendants KowalskidHHenson, and Gardiner and other members of
the team who had been assignethmrelevant operation attendagre-operation briefing at the
DEA offices. Kowalski Aff. PagelD 907; Hiléff. PagelD 1024; HensoAff. 1016; Gardiner
PagelD 1020; Couch Aff. PagelD 923; 1029; Williams Aff. PagelD 927 and 1033; Schweitzer
Aff., PagelD 911 and 1001. Brad Williams inforntbdse in attendae at the briefing that he had
personal knowledge about Mr. Smith and advisedatitendees that Mr. Smith had recently been
involved in an incident involving firearmdVilliams Aff. PagelD 927 and 1033. Defendant
Henson had previously been a police officer i Eirexel area of Jefferson Township and during

that time had become personally familiar with. Bmith because he had been to Mr. Smith’s



home on several occasions foripelbusiness includingalls for vandalism, protection orders,
warrants, and disorderly conduct. Henson Afg&® 1016. After the briefing at the DEA offices
was completed, Defendant Hildldean operational meeting withe members of the entry team
concerning the entry into the residenc@&t Lensdale Avenue. Hild Aff., PagelD 1024.

After all the briefings were completedetentry team, including Defendants Kowalski,
Henson, Hild, and Gardiner traeel together to the vicinitpf 284 Lensdale Avenue in the
MCSOOCU van and awaited further instructidream the WCDTF. Henson Aff., PagelD 1016;
Hild Aff., PagelD 1024; Gardinekff., PagelD 1020. Members ofdlentry team were dressed in
marked sheriff's office raid uniforms. Kowa&lsAff., PagelD 907; Henson Aff., PagelD 1016;
Hild Aff., PagelD 1024; Gardiner Aff., PagelD 1020.

At approximately 11:20 a.m., at the directiof Commander John Be of the WCDTF,
the entry team of the MCSOQ@ECbegan the operation involving the execution of the search
warrant at 284 Lensdale Avenue. Kowalski . ARagelD 907; Henson Af PagelD 1017; Hild
Aff., PagelD 1024; Gardiner Aff., PagelD 1020uniformed deputy, Gerald Bemis, knocked on
the door and announced the officers’ presence and purpose. Hild Aff., PagelD 1024; Henson Aff.,
PagelD 1017; Gardiner Aff., PagelD 1020.p&riod of time passed and nobody inside the
residence responded to Deputy Bemis’ knockDsfendant Kowalski rammed the door which
then partially opened. Kowalski Aff., PagelD@MHenson Aff., PagelD 1017; Hild Aff., PagelD
1025; Gardiner Aff., PagelD 1021. The entry tesubsequently determindbat the front door
was barricaded with furniture, specificallycauch. Kowalski Aff., PagelD 907; Henson Aff.,
PagelD 1017; Hild Aff., PagelD 1025; Gardiner Aff., PagelD 1021.

Defendant Gardiner, who was carrying laotgun, was the first officer to enter the



residence. Gardiner Aff., PagelD 1021. Whéetering, Defendant&ardiner was loudly
announcing, “Sheriff's Offte. Search warrant.Id. Defendant Henson, who was the second
officer to enter the residence, also announcatittte officers were ith the Montgomery County
Sheriff's Office and that they dea search warrant for 284 LenkdAvenue. Henson Aff., PagelD
1017. Defendant Kowalski was the fourth officeetder the residence and as he was entering, he
heard other officers announce loudly that theyeMaw enforcement officers and they were
serving a search warrant. Kowalski Aff., PagelD 908.

After entering through the front door, Defend@ardiner took a holdg position down a
hallway adjacent to the front living room area. Gardiner,AfagelD 1021. Defendants Henson,
Hild, and Kowalski followed Defendant Gareéindown the hallway. Henson Aff., PagelD 1017,
Hild Aff., PagelD 1025; Kowalski Aff., PagelD 908. Defendant Gardiner saw someone in the
bathroom area. Gardiner Aff., Page ID 1021tdbdants Gardiner, Hild, and Henson heard noise
in the bathroom including wateunning and a toilet flushingd.; Hild Aff., PagelD 1025; Henson
Aff., PagelD 1017. Defendants Gardiner and Herssgan giving the individual in the bathroom
verbal orders to step out of the bathroom, show them his hands, and lay on the floor. Gardiner
Aff., PagelD 1021; Henson Aff., PagelD 1017.

Mr. Smith avers he did not hear the officarsiounce their entrance into his residence or
the fact that they were exeaugia search warrant. Affidavit &flly M. Smith, July 17, 2012, Doc.
127, Attachment 22 thereto (Smith Aff. No. Affidavit of Billy M. Smith, July 17, 2012, Doc.
127, Attachment 25 thereto (Smith Aff. No. 2). mith was in the bathroom, standing in front of
the toilet, and theloor was closed. Smith Aff. No. 1, gD 2450; Smith Aff. No. 2, PagelD

2504. Mr. Smith was first aware of the officers’ gmese when he heard several persons yelling for
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him to come out of the bathroom. Smith Affo. 1, PagelD 2450; Smith Aff. No. 2, PagelD 2504.
When he heard the officers yelling, Mr. Smith avie thought that an individual by the name of
Greg Williamson had brought some people to his residence for the purpose of robbing him. Smith
Aff. No. 1, PagelD 2450; Smith Aff. No. 2, PdBe2504. Mr. Smith immediately came out of the
bathroom when he heard the several persons yelling for him to do so. Smith Aff. No. 1, PagelD
2450; Smith Aff. No. 2, PagelD 2504. Mr. Smith apd the bathroom door with his right hand
and swung it out of his way soathhe could exit th bathroom. Smith AffNo. 1, PagelD 2451;
Smith Aff. No. 2, PagelD 2504. Mr. Smith was rattle to identify the persons in the hallway
because the hallway and living room lights weot on and it was mostly dark in those areas.
Smith Aff. No. 1, PagelD 2451; Smith Aff. No.RagelD 2505. As he stepped out of the bathroom
doorway, Mr. Smith heard the individuals in thd\way continue to yell, but avers he did not
understand what they were sayi Smith Aff. No. 1, Pagel2451; Smith Aff. No. 2, PagelD
2505. Mr. Smith’s understanding of what was beind &ahim was that he was to come forward
toward the officers who were #ie end of the hallway at the iing room edge and he did that
without hesitation. Smith Aff. B. 1, PagelD 2451. It was Mr. Snighunderstanding of the yelling
that he was to come out of the bathroom and Waadkard toward the persons yelling at him and he
did that without hesitation by walking down tharrow hallway towardhe living room. Smith
Aff. No. 2, PagelD 2405. Mr. Smith also understalodat when he was about half-way down the
hallway, he was to get down on the floor. Smiti. No. 1, PagelD 2451; Smith Aff. No. 2,
PagelD 2505. Mr. Smith obeyed the commands bedaiseuld see two laser target lights on his
chest and he knew that the persons in the haase pointing guns at him. Smith Aff. No. 1,

PagelD 2451; Smith Aff. No. 2, PagelD 2505.
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While Mr. Smith was in the process of gettidown onto the floor, some of the officers
came forward toward him, grabbed him by theatshirt, and forced him down onto the carpeted
hallway floor. Smith Aff., No. 1, PagelD 2453mith Aff. No. 2, PagelD 2505. It was Defendants
Henson and Gardiner who pulled Mr. Smiththe hallway floor. Henson Aff., PagelD 1017,
Gardiner Aff., PagelD 1021. As he was pdlldown onto the floor, Mr. Smith landed on his
stomach and at least one or perhaps two persons landed on top of his back. Compare, Smith Aff.
No. 1, PagelD 2451, with SmithffANo. 2, PagelD 2505. When M&mith landed on the hallway
floor, his hands and arms wereesthed out flat on the floor aboles head and were not under his
body at any time during the encountéth the officers in the hallay. Smith Aff. No. 1, PagelD
2451. While Mr. Smith was on the floor, becausehaf amount of weight on him, he found it
difficult to breathe and he tried to push the weigfiitso that he could breathe. Smith Aff. No. 2,
PagelD 2504. In addition, while Mr. Smith was onflber, he avers there were people yelling at
him to tell them where he had drugs, guns, a saf@money and other officers were hitting him all
over his body including his head, face, arms, stersl| back, legs, andrcage area. Smith Aff.
No. 1, PagelD 2451-52; Smith Aff. No 2, Page2B05. In addition, one anore officers were
stomping on his hands. Smith Aff. No. 1,getD 2452; Smith Aff. No. 2, PagelD 2505. The
beating did not stop until Mr. Smith told the offrs the locations of the items they had asked
about such as the money and guns. Smith Mdf. 1, PagelD 2452; Smith Aff. No. 2, PagelD
2506. The last general thing that Mr. Smith retbers after the beating was that the officers
handcuffed him in the front of his body and h#éed into a sitting position. Smith Aff. No. 1,
PagelD 2452; Smith Aff. No. 2, PagelD 2506. At no time did any of the officers tell Mr. Smith that

he was under arrest nor did thteyl him that they had a searalarrant and no officer ever gave
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him a search warrant. Smith Aff. No. 1, Page&llb2. After the incident imis residence, Mr.
Smith was dazed, could not remember most oétemts that happened after the beating, and most
of his memory came back while he was being#eat the hospital apprioxately four hours after

the incident. Smith Aff. No. 1, PagelD 2452.

At the time this incident occurred, thiicers had not yet cleatieand secured the other
rooms in the residence. Gardiner Aff., Pagé21; Hild Aff., PagelD 1025. Once Mr. Smith was
placed in handcuffs, Defendants Gardiner, Henand,Hild secured the remaining rooms in the
residence. Gardiner Aff., PagelD 1021; Hensdin RagelD 1018; Hild Aft, PagelD 1026. While
he was in the bathroom, Defendant Henson observed green pills in the toilet and on the bathroom
floor and a cell phone, blood, and eyeglasses @haliway floor. Henson Aff., PagelD 1018.

Defendant Gardiner escorted Mr. Smith, wias walking under his own power, from the
residence to the WCDTF mobi®mmand van which was stationedfa scene. Gardiner Aff.,
PagelD 1022. The officers requested that an aamuoel be dispatched tbe scene because the
officers observed that Mr. Smith had faciajuies. Williams Aff., PgelD 927; Couch Aff.,
PagelD 923. The officers observed the paramedlidse and render assance to Mr. Smith.
Williams Aff., PagelD 927; Couch Aff. Pali2 923. Officer Williams observed and heard Mr.
Smith refuse additional medical treatment and®#icer Williams) signed the treatment waiver
form on behalf of Mr. Smith at Mr. Smithitequest. Williams Aff., PagelD 927 and 1033 and Ex.
1 thereto, PagelD 929 and 1035.

After the members of the MCSOOCU and ertégm released Mr. Smith to the WCDTF,
they left the scene. Kowalski Aff., PagetiD9; Henson Aff., Pagel018; Hild Aff., PagelD

1026; Gardiner Aff., PagelD 1022. No memlmdrthe MCSOOCU or entry team including
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Defendant Kowalski, participated in the intagation of Mr. Smith. Williams Aff., PagelD 927
and 1033; Couch Aff., PagelD 923 and 1029.

Prior to interrogating him, Officers Williamand Couch presented Mr. Smith with a
Miranda Waiver form which he executed after waivingMisandarights. Williams Aff., PagelD
927 and 1033 and Ex. 2 thereto, PagelD 930183%; Couch Aff., PagelD 923 and 1029 and EXx.
1 attached thereto, PagelD 925 and 1031. Mr. Smatheventually released by Officers Williams
and Couch.

Subsequently, Mr. Smith was charged witkiseng arrest in Mntgomery County Area 1
Court case number 2009CRB 00209. Smith Aff. NoPagelD 2454; Affidavit of Greg Spears,
May 18, 2012, Doc. 101, Attachment 10 thereto, HaAd@42 (Spears Aff.) [at the relevant time,
Mr. Spears was an assistant Montgomery Courdgguutor in that court, which is now known as
the Montgomery County Municipal Court, West@&ivision, and he wassaigned to prosecute the
case; PagelD 1042]. After the chasgrere filed, Mr. Spears deled to dismiss the matter on the
basis that Mr. Smith was going b2 indicted on felony drug siribution charge. Spears Aff.,
PagelD 1043. The matter was dismissétthout prejudice on July 29, 2009ld.

Indeed, based on the search and evehtsebruary 6, 2009, on February 2, 2010, Mr.
Smith was charged in this Court by way of Infotima with conspiracy to possess with intent to
distribute and distribute Oxycodoireviolation of 21 U.S.C. §841(a)(1) and (b)(1)(C) and with
being a convicted felon in possession of adim in violation of 18J.S.C. § 922(g)(1) and
924(a)(2).United States v. SmitiNo. 3:10-cr-024, Doc. 1 (filed Feb. 2, 2010). Mr. Smith
eventually waived his right to hidicted by the granpiry, entered into a ph agreement with the

United States, and was sentenced to two siyth terms of imprisonment to be served
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concurrentlyld. at Doc. 5, 4, 19.
Section 1983 of Title 42 of the United Statesl€was adopted as a part of the Civil Rights
Act of April 20, 2871, and reads, as amended:
Every person who, under color ofyastatute, ordinance, regulation,
custom, or usage, of any State Derritory or the District of
Columbia, subjects, or causes to sabjected, any citizen of the
United States or other person within the jurisdiction thereof to the
deprivation of any rights, privilegs, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action
at law, suit in equity, of other gper proceeding for redress, except
that in any action brought against digial officer, ifjunctive relief
shall not be granted unless a @eatory decree vgviolated or
declaratory relief was @vailable. For the purges of this section,
an Act of Congress applicable axsively to the District of
Columbia shall be considered bz a statute of the District of
Columbia.

42 U.S.C. 21 1983.

The statute creates a causedtion sounding essentially fart on behalf of any person
deprived of a constituti@al right by someone actingqder color of state lavZCity of Monterey v.
Del Monte Dunesat Monterey, Ltcb26 U.S. 687, 709 (1999Nemphis Community School
District v. Stachura477 U.S. 299, 305-06 (198&arey v. Piphus435 U.S. 247, 254 (1978). The
purpose of 8§ 1983 is to deter state actors fromguthe badge of their authority to deprive
individuals of their fedeally guaranteed rights and to providdief to victims if such deterrence
fails. Wyatt v. Cole504 U.S. 158, 161 (1992). In order to twanted relief, a plaintiff must
establish that the defendant deprived him ofatrsecured by the U.S. Constitution and the laws
of the United States and that the deprovabccurred under color of state law. $¥est v. Atkins,

487 U.S. 42, 48 (1988Flagg Brothers, Inc. v. Brookd36 U.S. 149, 155 (1978).

As noted above, Mr. Smith has brought his claims against the MCSO as well as the
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individual Defendants. Howevefthe Defendant ‘Sheriff's Of@ie’ is a subunit of Montgomery
County, and appears not be to an entityand of itself, subject to suitElam v. Montgomery
County,573 F.Supp. 797, 804 (S.D. Ohio 1988jilliams v. Dayton Police Deptg80 F.Supp.
1075, 1080 (S.D. Ohio 1987)(“the Dayton Police Dépant and Dayton Police Organized Crime
Unit are sub-units of the city government and areetyevehicles through which the city fulfill its
policing functions ... [and &]such are not proper padgfendants....”); see alsdjeves v. City of
Cleveland, 153 Fed.Appx. 349, 350 n. 1"[€ir. 2005)(noting districtourt’s determination that
the Cleveland Police Department was 8ot juris and dismissing it as a party to the action).
Accordingly, there is no genuine issue of matdaat on this point anthe MCSO is entitled to
judgment as a matter of law as to any alhdlaims Mr. Smith has brought against it.

The Fifth Amendment to the United StatesnStitution states, in material part, that “No
person shall ... be deprived life, liberty, or property, withoutue process of law [.]” U.S. Const.
Amend. V. The due process clause of thehFAinendment “circumvents only the actions of the
federal government'Scott v. Clay County, Ten205 F.3d 867, 873 n.8'{&Cir. 2000)(citations
omitted). Stated differently, the due process clafiske Fifth Amendment does not apply to state
or individual action. Accordingly, to the extetitat Mr. Smith has brought claims against the
various Defendants pursuant to the Due Procemgs€lof the Fifth Amendment, Defendants are
entitled to judgment as a mt@r of law on those claims.

The Sixth Amendment to the United States Constitution provides:

In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, but an impatjury of the State and district
where in the crime shall have been committed, which district shall
have been previously ascertainedldy, and to be informed of the
nature and cause of the accusatitm be confronted with the

witnesses against him; to have compulsory process for obtaining
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witnesses in his favor, and to hate Assistance of Counsel for his
defense.

U.S. Const. amend. VI. The Sixth Amendmprdtects criminal dendants during triaMoyticky

v. Village of Timberlake, Ohid12 F.3d 669, 679 {6Cir. 2005). “The Sith Amendment does not
come into play until the government has committed itself to prosecuBanchett v. Kiefer310

F.3d 937, 947 (BCir. 2002)(citation omitted). Because there was no prosecution in existence on
February 6, 2009, the Sixth Amendment simply maspplication to any dir. Smith’s claims.
Accordingly, there are no genuine issues of maltéaict and Defendants are entitled to judgment
as a matter of law on Mr. Smith’s Sixth Amendment claims.

The Eighth Amendment provides: “Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishmerilisted.” U.S. Const. amend. VIII. “Eighth
Amendment scrutiny is appropriate only aftbe State has complied with the constitutional
guarantees traditionally asso@dtwith criminal prosecutionlhgraham v. Wright430 U.S. 651,
671 n.40 (1977)(citation omitted). “[T]he State does acquire the power to punish with which
the Eighth Amendment is concedhantil after it has secured arfeal adjudication of guilt in
accordance with due process of lavd’ As with Mr. Smith’s Sixth Amendment claims, because
there was no prosecution in existence on Febrea?p09, nor a formal adjudication of guilt, the
Eighth Amendment has no application to anyMst Smith’s claims. Accordingly, there is no
genuine issue of material fact and Defendargseatitled to judgment as a matter of law on Mr.
Smith’s Eighth Amendment claims.

The Equal Protection Clausetbke Fourteenth Amendment prdes in part, that no State
shall “deny to any person within its jurisdictitime equal protection of the laws.” U.S. Const.,
amend. XIV. “This is ‘essentiallg direction that all persons slarly situated should be treated
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alike.” Jolivette v. Husted, F.3d : , No. 12-3998, 2012 WL 4051214 ¥dqB. Sept.

14, 2012)(citation omitted). “The central purpose effEgual Protection Clause of the Fourteenth
Amendment is the prevention of officednduct discriminating othe basis of raceWashington

v. Davis,426 U.S. 229, 239 (1976). It prbits the States from makirdjstinctions that burden a
fundamental right, target a suspeletss, or intentionally treat odferently from others similarly
situated without any rational basis for the differeacco v. Quill 521 U.S. 793, 799 (1997).

Mr. Smith has not alleged nor come forwardhaany evidence that he is a member of a
suspect class or that Defendamntentionally treated him differely from other who are or were
similarly situated without any rational basis foe ttlifference. To the extent that Mr. Smith has
made claims against Defendants pursuant & Elual Protection Clausef the Fourteenth
Amendment, there are no genuine issues of nadfedt and Defendantseaentitled to judgment
as a matter of law on those claims.

Mr. Smith has brought several claims agaidstendants based on the Due Process Clause
of the Fourteenth Amendment. Mr. Smith seemddon that Defendants violated his Fourteenth
Amendment due process rights by unlawfully skarg his home, unlawfully taking him into
custody, submitting false information to obtaineareh warrant, and concealing information that
would have assisted him in his defense against subsequent criminal charges.

The Due Process Clause of the Fourteentleament provides that certain substantive
rights “cannot be deprived except pursuant to constitutionally adequate proce@legsland
Bd. Of Educ. v. Loudermil470 U.S. 532, 541 (1985). To esiabla procedural due process
violation under 42 U.S.C. § 1983pkintiff is required to demonstte three elements: (1) that he

had a life, liberty, or propertinterested protected by the Dueo@ess Clause of the Fourteenth
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Amendment; (2) that he was deprived of thait@cted interest within the meaning of the Due
Process Clause; and (3) that the defendant dichffiotd the plaintiff procedural rights before
depriving him of higrotected interestVedgewood Ltd. Partnership |1 Yown of Liberty, Ohio,
610 F.3d 340, 350 {6Cir. 2010)

The Court will assumerguendo.that all of the allegationslr. Smith has made against
Defendants relative to his Due Process claimsiar@ct, interests pretted by the Due Process
Clause. Thatis, that he has protected interesisttoave his home unlawfully searched, to not be
unlawfully taken into custody, to not have falmformation submitted in support of a search
warrant, and to not have information that wbulave assisted him in his defense against
subsequent criminal charges concealed from him.

First, the Court notes that Mr. Smith’s claiare somewhat inconsent. While on the one
hand, he seems to allege that Defendants engadbd search of his homwithout benefit of a
warrant, on the other hand, fatleges that Defendants obtain@ warrant by using false
information. Nevertheless, for the following reasdvis, Smith’s Due Process Clause claims have
no bases in fact.

The undisputed evidence is that Defendantainbd an anticipatory search warrant from a
judge of the Montgomery County Court of Common Pleas for 284 Lensdale Avenue, Dayton,
Ohio, Mr. Smith’s residence. While Mr. Smithaochs that he never waa warrant or that
Defendants ever gave him one, he does nqiutks with any proper Rule 56 evidence, that
Defendants obtained the warrdntFurther, Mr. Smith has not come forward with any admissible

evidence that any Defendant prouddée issuing judge false information in an effort to obtain the

2 The Court notes that Mr. Smith’s own testimony is that he could not remember most of thehevdsaspened
after the beating.
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warrant or that any Defendant concealed inforamathat would have assisted him in his defense
against subsequent criminal charges. Accordingéretiare not genuine issues of material fact and
Defendants are entitled to judgment as a mattdaw on any claims Mr. Smith has brought
pursuant to the Due Process Clause of the Fourteenth Amendment.

To the extent that Mr. Smith brings ethsearch warrant, unlawful custody, false
information, and withholding information claimehder the Fourth Amendment, those claims
likewise fall because they have no factual suppAdditionally, any such Fourth Amendment
claims fail for the following reason.

The Fourth Amendment providekat “[t]he right of the people to be secure in their
persons, houses, papers, and effects, agaimeasonable searches and seizures shall not be
violated, and no Warrants shall issue, but upon probable cause....” U.S. Const. amend. IV. “Fourth
Amendment claims arising out of searches occurring prior to a guilty plea and incarceration are
precluded byHeck v. Humphrey512 U.S. 477, 487 ... (1994), on the grounds that a civil suit
holding that these searches werproper would undermine the bagif Petitioner’s guilty plea
and sentenceJacob v. Township of West Bloomfied81 F.3d 385, 388 {ECir. 2008).

As noted above, based on thareh and other events of Fabry 6, 2009, on February 2,
2010, Mr. Smith was charged in ti@urt by way of Information witlsonspiracy tgpossess with
intent to distribute and distribute Oxycodone anth being a convicted felon in possession of a
firearm, he waived his right to be indicted bg tfrand jury, entered into a plea agreement with the
United States, and on September 9, 2010, the court in that matter sentenceéhbématiig, two
sixty-month terms of imprisonment to be served concurrently. On the badechkf supraand

Jacob, suprathere are no genuine issudgnaterial fact and Defendts are entitled to judgment
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as a matter of law on any Fourth Amendnmadaims Mr. Smith has brought against them.
Mr. Smith has brought a claim of exsséve force against Defendants.
The use of excessive force in the execution of a search warrant constitutes a Fourth

Amendment violationMarcilis v. Township of Redford, F.3d , , No. 11-1073, 2012

WL 3854793 at *5 (8 Cir. Sept. 6, 2012)(citation omitted). Eessive force claims are analyzed
under the Fourth Amendment’s “reasonableness” stan&mftkeiber v. Moeb96 F.3d 323,
331-32 (6h Cir. 2010). That is, the inquing whether the totily of the circumsances justified the
use of force. Sedennessee v. Gardne4/1 U.S. 1, 8-9 (1985). “To determine whether a
constitutional violation based on excessif@ce has occurred, this Court applies the
objective-reasonableness standavtich depends on the facts acdcumstances of each case
viewed from the perspective of a reasonableceffon the scene and neitth 20/20 hindsight.”
Marcilis, supra,quotingBinay v. Bettendor601 F.3d 640, 647 {6Cir. 2010).

Under the doctrine of qualified immunity, “gavenent officials peddrming discretionary
functions generally are shieldé@m liability for civil damagesnsofar as theiconduct does not
violate clearly established [federal] statutory or constitutional rights of which a reasonable person
would have known.Harlow v. Fitzgerald457 U.S. 800, 818 (1982). Qifedd immunity seeks to
prevent government officials, such as polidécers, from being held liable for reasonable
mistakes of law, fact, or mixed questions of lamd fact made while aaty within their scope of
authority. Simmons v. Genesee Cour@i@2 F.3d 438, 443 {6Cir. 2012)(citation omitted). To
determine whether qualified immunity shieldsoagrnment official’s action from § 1983 liability,
the court applies to two-pron§auciertest and inquires (1) whethé¢he officers violated a

constitutional right and (2) if so, whether thahstitutional right was clearly established such that
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a “reasonable official wouldinderstand that what he d®ing violates that right.1d., citing
Saucier v. Katzb33 U.S. 194, 202 (2001abrogated in part by Pearson v. Callah&g5 U.S.
223, 236 (2009).
Supreme Court precederlichigan v. Summers452 U.S. 692,
702-03 ... (1981)(footnote omitted)recognizes the dangers
inherent in narcotics-related searches:
[T]he execution of a warrant &earch for narcotics is the
kind of transaction that may givise to sudden violence or
frantic efforts to conceal or destroy evidence. The risk of
harm to both the police and the occupants is minimized if
the officers routinely exerse unquestioned command of
the situation.
Marcilis, _ F.3dat __, 2012 WL 3854793 at *6.

Regardless of whether therde allegedly used by the padi officers in this case was
greater than necessary, this Gduelieves, as did the court Marcilis, that the police officers
could have reasonably believeatlitheir conduct was a lawfuleans of exercising command of
the situation. The Court bases its bediafl ultimate conclusion on several factors.

First, the warrant in this matter authorized the officers to search Mr. Smith’s home for a
large quantity of a narcotic drug as well as far itistrumentalities of drug trafficking. Secondly,
the warrant authorized the officers to search Mr. Smith’s person for those same items. Third, prior
to the officers executing the search warrant, Brad Williams informed the officers that, based on his
personal knowledge, Mr. Smith had recently been involved in an incident involving firearms.
Fourth, prior to executing the warrant, Defendantskti&t in the past police had been called to
Mr. Smith’s home for various police-related matters.

In addition to these four factors, the Cogrinost persuaded by several facts included in

Mr. Smith’s own affidavit. Specifically, as notatbove, Mr. Smith testified that the hallway and
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living room lights were not on andahit was mostly dark in those areas. The officers, then, were
operating in a darkened area, executing a warrara farge quantity of drugs the home of an
individual with a known historynvolving firearms. More importantly, however, Mr. Smith, who
initially thought he was going to be the victim afobbery, admitted that he struggled with the
officers. Smith Aff. No. 2, PagelD 2504.

Under the circumstances---(1) a raid on a homere/police had been authorized to search
for a substantial amount of drugs; (2) the hamhen individual whom police knew had been
involved with firearms; (3) the police operatimg a darkened area of the home; and (4) a
struggling suspect---thisddirt concludes that @asonable officer would nbave known that the
force used here would have been considered excessiv®lddeits,  F.3d at __ , 2012 WL
3854793 at *7. “The contours of the right to freedoom the use of excessive force were not so
clearly established in a particularized sensedhatsonable officer walhave known that such
conduct was unlawful [here]ld., citing Dorsey v. Barber517 F.3d 389, 402 YBCir. 2008).
Accordingly, there are no genuine issues of negtéact, Defendants arentitled to qualified
immunity in this case and are therefore erditle judgment as a matter of law on Mr. Smith’s
excessive force claim.

Mr. Smith has also brought a claim agaifendants of “deliberate indifference”
towards his medical needs.

Deliberate indifference to serious medicakds of prisoners constitutes the unnecessary
and wanton infliction of pain prosbed by the Eighth Amendmeristelle 429 U.S. at 104.
Pretrial detainees and suspects are “analogguetgcted from such migatment under the Due

Process Clause of the Fourteenth Amendm@&dil'v. Wolfish441 U.S. 520, 545 (197Barber
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v. City of Salem, Ohi®53 F.2d 232, 235 (6Cir. 1992). The “deliberatindifference” standard
involves a two-pronged analysis which includedgh an objective and a subjective component.
Farmer v. Brennan511 U.S. 825, 835-37 (1998rown v. Bargery207 F.3d 863, 867 {6Cir.
2000). The objective component requires the existari a “sufficiently serious” medical need,
Farmer, 511 U.S. at 834, and the subjective elemeqtires the detainee to show that the
defendant possessed “a sufficiently culpaiéte of mind in denying medical carBlackmore v.
Kalamazoo Cnty.390 F.3d 890, 894 {6Cir. 2004)(citation omitted). Minor cuts and bruises do
not constitute serious medical needs forppses of a “serious indifference” claifockett v.
Suardini,526 F.3d 866, 877 {6Cir. 2008).

First, Mr. Smith’s “serious indifference” claifails because it is simply not supported by
the facts. As noted above, Mr. Smith has testited he “was dazed and could not remember most
of the events that happened after the beatind'tlaat most of his memory did not come back until
about four hours later when he was being treatéldeahospital. Therefore, Mr. Smith is unable,
and indeed, has failed, to dige Defendants’ evidence that they saw an ambulance on the scene
and that it had been requested because Mr. Sntleleal injuries. Mr. Shith has also failed to
counter Defendants’ evidence that paramedics reddaitial medical assiahce to him and that
he refused additional treatment. Second, Mr. Smid€sious indifference” claim fails because he
has not come forward with any evidence thatuféered a “sufficiently serious” medical condition
[injury]. Therefore, there are no genuine issaésnaterial fact and Oendants are entitled to
judgment as a matter of law on Mr. Sn'gthdeliberate indifference” claim.

Mr. Smith also claims Defendants are liatdéhim under § 1983 for failure to protect him

from the alleged excessive force.
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“Generally speaking, a police officer who fditsact to prevent thase of excessive force
may be held liable with (1) the officer observedad reason to know that excessive force would
be or was being used, and (2) the officer had both the opportunity @maetins to prevent the
harm from occurring.Turner v. Scott 199 F.3d 425, 429 {&Cir. 1997). However, because Mr.
Smith has failed to establish that for purpose§ 1983 any of the Defendants used excessive
force in executing the search warrant or in takimg into custody, his claims for failure to protect
him from preventing the use of excessive foraks.fa'herefore, there are no genuine issues of
material fact and Defendants are entitled to juelghas a matter of law on Mr. Smith’s “failure to
protect” claim.

Mr. Smith also seems to have raised several state law claims. However, for the following
reasons, those claims fail.

To the extent that Mr. Smith has raised state claim for assault ahbattery, any such
claim is barred by Ohio’s one-year statute of limitations. Specifically, &htatory law provides
that actions for assault and battshall be brought within oneegr after the caesof action of
accrues. O.R.C. § 2305.111(B). The events which gsgdo this action occurred on February 6,
2009, and Mr. Smith did not file the currentiantuntil December 2, 2010, more than twenty-one
months later. (Doc. 1).

Similarly, any state law claim that Mr. Smith has raised for intentional infliction of
emotional distress, is also barred by Ohioise-year statute of limitations. The statute of
limitations in Ohio which applies to the intesial infliction of emotional distress can vary
depending on the type of action which gives rise to the clieeman v. City of Lyndhurdt|o.

1:09¢v2006, 2010 WL 908171 at *3 (D Ohio Mar. 12, 2010), quotingrist v. PuginNo. 3:08
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CV 501, 2008 WL 2571229 at *1-2 (N.Ohio June 25, 2008), citingstafford v. Clever
InvestigationsNo. 06AP-1204, 2007 WL 2800333 at *2 (Ohio Appfhlﬂ))ist. Sept. 27, 2007).
Generally, the applicable statute of limitations for a claim of intentional infliction of emotional
distress is four yearBreemen, supraowever, when the acts untieng the claim would support
another tort, the statute of limitafis for that other tort governseticlaim for intentional infliction

of emotional distres$d. Because Mr. Smith’s intgional infliction of emotional distress claims is
based on the companion assault and battery ctagmne-year statute of limitations applies.

To the extent that Mr. Smith has broughtestatv negligence claims against Defendants,
any such claims are barred by O.R.C. § 2744.03(A)(6).Mgweison v. Board of Trustees of
Green Township529 F.Supp.2d 807, 835 (S.D.Ohio 20Gij,d, 583 F.3d 394 (B Cir. 2009);
Hunt v. City of Toledo Law Dept., F.Supp.2d ___, 2012 WL 3075457 at *24 (N.D. Ohio July
30, 2012); see alsBoyd v. Village of LexingtoNo. 01-CA-64, 2002 WL 416016 (Ohio Apg" 5
Dist. Mar. 14. 2002).

Mr. Smith’s final claim against Defendantsesns to be one for malicious prosecution with
respect to the charge$resisting arrest.

In Ohio, the statute of limitations for a claohmalicious prosecution begins to run when a
prosecutor determines not to pursue charges against the plantfhartie v. GoolshyNo.
93438, 2010 WL 2333004 at *5 (Ohio App” Bist. June 10, 2010), citingroehlich v. Ohio
Dept. of Mental Health114 Ohio St.3d 286 (2007). The statute of limitations for malicious
prosecution is one yedfromartie,supra.

The evidence shows that thatstdismissed, without prejudidbe resisting arrest charges

against Mr. Smith on July 29, 2009. As noted, Bmith brought the instant action on December
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2, 2010, long past the one year statof limitations had passed.

For the foregoing reasons, there are no genagwes of material fact and Defendants are
entitled to judgment as a matter of law all of Mr. Smith’s state law claims.

As noted above, this matter is before the Court on the parties’ cross-motions for summary
judgment. However, because the Court concludefbimndants are, for vans reasons, entitled
to judgment as a matter of law on each and ewagyof Mr. Smith’s claims, it follows that Mr.
Smith cannot succeed on his varioustidios for PartiaSummary Judgment.

It is therefore recommended that

(1) Defendant Douglas Kowalski’'s Motionf&ummary Judgment, (Doc. 100), be
granted;

(2) Defendants Montgomery Coun8heriff's Office, MichaelL. Hild, Jr.’s, Paul
Henson’s, and Steven Gardiner’s fidm for Summary Judgment, (Doc. 101),
be granted;

(3) [Plaintiff’'s] Motion for Partial Summary Judgment Against Defendant Henson,
(Doc. 110), be denied;

(4) [Plaintiff's] Motion for Partial Swmmmary Judgment against Defendant
Kowalski, (Doc. 111), be denied;

(5) [Plaintiff’'s] Motion for Partial Smmmary Judgment against Defendant
Montgomery County Sheriff's fiice, (Doc. 112), be denied,;

(6) [Plaintiff’'s] Motion for Partial Summmary Judgment against Defendant
Gardiner, (Doc. 121), be denied; and

(7) [Plaintiff’'s] Motion for Partial Summar Judgment against Defendant Hild,
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(Doc. 122), be denied.

October 9, 2012.

sl Michael R. cflexz
United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed.R.Civ.P. 72(b), any party maye and file specific, written objections to
the proposed findings and recommendations witburteen days after bey served with this
Report and Recommendations. réuant to Fed.R.Civ.P. 6(edhis period is automatically
extended to seventeen days because this Repgmeing served by one of the methods of service
listed in Fed.R.Civ.P. 5(b)(2)(B), (C), or (Rhd may be extended further by the Court on timely
motion for an extension. Sudjections shall specify the pantis of the Report objected to and
shall be accompanied by a memorandum irpettpof the objections. A party may respond to
another party’s objections withiodirteen days after being served with a copy thereof. Failure to
make objections in accordance with thimcedure may forfeitights on appeal.See, United
States v. Walter$§38 F.2d 947 (Cir. 1981);Thomas v. Arn474 U.S. 140 (1985).
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