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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

CYNTHIA LEHMAN,
Case No. 3:10-cv-455

Plaintiff,
District Judge Thomas M. Rose
Magistrate Judge Michael R. Merz
_VS_
MICHAEL ASTRUE,
COMMISSIONER OF
SOCIAL SECURITY,
Defendant.

REPORT AND RECOMMENDATIONS

This case is before the Court on PlairdifMotion for Allowance of Attorney Fees
pursuant to Section 206(b)(1) of the Social Security Act, 42 USL@6(b)(1). Doc. 20. The
Commissioner has filed a Respomsélaintiff’'s Motion. Doc. 22.

Plaintiff has moved the Court for the allowance of attorney fees in the total amount of
Eight Thousand Six Hundred Ninety-Eight Ios and Nine Cents ($8698.09). In support,
Plaintiff has submitted a copy of the fee agreensée entered with her counsel, a copy of the
Commissiones award letter, and counselFee Application Affidavit and time record which
reflect, inter alia, that there were 28.80 attorney hoursrgppursuing this action on Plaintsf

behalf.

1 The Court notes that on Februd®, 2013, Carolyn W. @ain became the Acting Gomissioner of Social

Security. Sedhttp://www.ssa.gov/pressofficdn accordance with Fed.R.Civ.P.(@H1) and the last sentence of 42
U.S.C.§ 405(g), Carolyn W. Colvin is automatically substituéscDefendant in this action. However, in accordance
with the practice of this Court, the caption remains the same.
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In response to Plaintiff’'s Matin, the Commissioner stated tisae initially indicated that
she intended to object to Plaffis Motion, but that afer conferring with Rlintiff's counsel and
obtaining additional information about the Motia@ie has determined that Plaintiff's requested
amount of $8,698.09 is reasonablel avould not represent a windifan this case. PagelD 182.
The Commissioner representsatiPlaintiff's counsel advisethe Commissioner that he had
received payment of $6,000.00 from the Administratihat he was holding in an escrow account
until he receives an order frothe Court indicating that he istéfed to fees. Upon approval of
Plaintiff's Motion, the Commissiner will issue a check in the amount of $2,698.09 which is the
remaining balance on a fee of $8,6981@9The Commissioner’s position is that since the total fee
of $8,698.09 is 25% of Plaintiff'gast-due benefits, she does abject to Plaintiff's requestd.

Section 206(b) of the Social Security Act, 42 U.$46(b), authorizes courts to award
attorney fees after the succesgidsecution of social sarity disability appeals. However, such
fees may not exceed 25% of the past-due benefitsh the claimant receives as a result of the
appeal.

The statutory limit on attorney fees arosepant, as a response to the inordinately large
fees charged by attorneys, which sometimes codstgtene-third to one-half of the claimant’s
past due benefits.Gisbrecht v. Barnhard, 535 U.S. 789, 804 (2002). In determining an award of
attorney fees under the Social Security Act pursuant to a contingent fee agreement, this Court must
look at the contingent fee agreerhemd test it for reasonablenessd. at 808. Of course,
contingent fee agreements are unenforceable texieat that they provelfor fees in excess of

the statutory limit of 25% of past due benefited. at 807; 42 U.S.C. 8§ 406(b)(1)(A). Within the



25% boundary, the attorney for the successfiaimant must show, and the court must
affirmatively find, that the fee soughtnsasonable for the services renderdsisbrecht, 535 U.S.
at 807. Section 406(b) “does midisplace contingent-fee agreernsnbut rather “calls for the
court review of such arrangements as an indeperadeeck, to assure that they yield reasonable
results in particular cases.Td.

In the Sixth Circuit, there several leading caseshe award of attoay fees in successful
social security appeals.

In Webb v. Richardson, 472 F.2d 529 (B Cir. 1972), overruled on other grounds,
Horenstein v. Secretary of Health and Human Services, 35 F.3d 261 (8 Cir. 1994), the Court
expressed its concern that delayhe judicial processing of socisgcurity appeals would inflate

awards of fees because the mere passage oiimlel increase the past due benefits from which

the fee award would be matleTherefore\Webb limited the length of timéhat could be used to
compute the amount of past-due benefits which dital subject to the award of attorney fees.
The court held that "[ijn no event should the éxeeed 25% of the past-due benefits that would
have been due if judgment had been rendered withhee months [of the sa being at issue].”
Webb, 472 F.2d at 538. The Sixth Circuitiférmed the temporal limitation &ebb in Dearing
v. Secretary of Health and Human Services, 815 F.2d 1082 (BCir. 1987).

In Rodriquez v. Bowen, 865 F.2d 739 (& Cir. 1989), the court addressed the question of
contingent fee agreements in social security appeals. The court held that a 25% fee agreement
"should be given the weight ordinarigccorded a rebuttable presumptionltl. at 746. In

addition, theRodriquez court stated:

In Webb, the Sixth Circuit also adopted the single forune.ruHowever, the Court abandoned that rule in
Horenstein.



Deductions generally should fall intwvo categories: (1) those
occasioned by improper conduct or ineffectiveness of counsel; and
(2) situations in which counselould otherwise enjoy a windfall
because of either an inordingtdarge benefit award or from
minimal effort expended.

In Royzer v. Secretary of Health and Human Services, 900 F.2d 981 (& Cir. 1990), the
court appliedRodriquez in a situation where the districoart had reduced a request for attorney
fees in a case where there wamatingent fee agreement solélgcause the fee agreement would
have resulted in what the district court percdias a higher than normal hourly rate. In rejecting
the district court's approach, tReyzer court said:

Although [counsel] did not bill on amourly basis, the district court
computed his hourly rate bywliling the hours worked into the
amount of the requested fee. The result was an hourly rate of
$151.51. We tend to agree with thialtjudge that, viewed as an
hourly rate billing, this is on the d¢iin side; however, this is not an
hourly rate billing. It is not at all unusual for contingent fees to
translate into large hourlsates if the rate isomputed as the trial
judge computed it here. In assessing the reasonableness of a
contingent fee award, we cannot igntite fact that te attorney will

not prevail every time. The hourly rate in the next contingent fee
case will be zero, unless benefits are awarded. Contingent fees
generally overcompensate in soggses and under compensate in
others. It is the nature of the beast.

Id. at 982. Thdroyzer court did not reject thidea that a districuflge could never reduce a
contingent fee agreement to laourly rate as part of the calation of an appropriate fee.
However, the court did stress thathére is to be a reduction ircantingent fee request, it must
be in accordance with the standards set forfRoairiquez.

In Hayes v. Secretary of Health and Human Services, 923 F.2d 418 (B Cir. 1990), the

court elaborated oRoyzer. TheHayes court said that "unddRodriquez, a windfall can never



occur when, in a case where a contingent deetract exists, the hypothetical hourly rate
determined by dividing the number of hours workedthe claimant into the amount of the fee
permitted by the contract is less than twice the standard rate for such work in the relevant market.”
Id. at 422. In other words, in a contingent éase, unless and untiletthypothetical hourly rate
exceeds twice the standard rate, a court may notummthat the requested fee is a windfall. The
Hayes court also said that it was not limiting the det@on vested in the distt courts to make
deductions for improper attorney contloc ineffectiveness of counselld.

Section 406(b) “does not displace contingkest agreements” but rather “calls for the
court review of such arrangements as an indeperadeeck, to assure that they yield reasonable
results in particular cases.Gisbrecht v. Barnhart, 535 U.S., 789, 807 (2002).

With these principles in mind, ti&ourt turns to th@resent Motion.

As reflected by the representations magePlaintiff and the Commissioner the total
requested fee of $8,698.09 repents 25% of Plainti§ past-due benefits. Counseaffidavit
indicates that counsel spent 28.BOurs representing Plaintiff. Counsel's requested fee of
$8,698.09 for 28.80 hours represents an hourly r&#8@#.01. Using a conservative hourly rate of
$175.00 and multiplying the number of hours counsel expended, the resulting product is $5040.00.
Since the requested fee of $8,698.09 is less than twice that amount, as pointed out by the
Commissioner, it will not result in a windfall.

It is therefore recommendedathPlaintiff's Motion for Allowance of Attorney Fees in the
total amount of Eight Thousand Six Hundredty-Eight Dollars ad Nine Cents ($8,698.09),

(Doc. 20), be granted.

March1, 2013. g Michael R. Merz
United States Magistrate Judge



NOTICE REGARDING OBJECTIONS

Pursuant to Fed.R.Civ.P. 72(lnly @arty may serve and file specific, written objections
to the proposed findings and recommendations withinteen days after bey served with this
Report and Recommendations. réuant to Fed.R.Civ.P. 6(edhis period is automatically
extended to seventeen days because this Refmeing served by one of the methods of service
listed in Fed.R.Civ.P. 5(b)(2)(B), (C), or (Bhd may be extended further by the Court on timely
motion for an extension. Sudjections shall specify the pantis of the Report objected to and
shall be accompanied by a memorandum uppsrt of the objections. If the Report and
Recommendations are based inokéhor in part upon matters ogdng of record at an oral
hearing, the objecting party shallomptly arrange for the tranggtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otherwislirects. A party may respomd another party’s objections
within fourteen days after being served wittc@py thereof. Failure to make objections in
accordance with this procedure may forfeit rights on app&et, United Sates v. Walters, 638
F.2d 947 (8 Cir. 1981);Thomasv. Arn, 474 U.S. 140, 106 S.Ct. 466, 88 L.Ed.2d 435 (1985).



