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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

JOSEPH W. HUBER, JR.,
Petitioner, : Case No. 3:11-cv-008
- VS - District Judge Thomas M. Rose
Magistrate Judge Michael R. Merz
NORM ROBINSON, Warden,
Chillicothe Correctional Institution,

Respondent.

REPORT AND RECOMMENDATIONS ON MOTION FOR
SUMMARY JUDGMENT

This reopened habeas corpus case is before the Court on the Amended Petition (Doc. No.
16-1), Petitioner’s Motion for Summary Judgmébbc. No. 15), and Respondent’s Return to
the Amended Petition and Opposition to thetiglo for Summary Judgment (Doc. No. 19).
Huber seeks relief from the judgment cdnviction and sentee in Clark County
Common Pleas Case No. 06-CR-509 (“Huber 1Yl @leads the following Grounds for Relief:
Ground One: Appellate counsel was ineffective for failing to
raise an allied offense/Doubldeopardy claim in violation of
Petitioner's &, 5", and 14' Amendment protections.
Supporting facts: Petitioner was found gty by a jury of (4)
counts of drug abuse, three of whighre allied offenses of similar
import. Appellate counsel failetb raise this issue on direct
appeal, thereby violating Petitioner'®,&", and 14' Amendment
protections.
Ground Two: Appellate counsel was ineffective for failing to

raise an insufficiency of evidence claim in regards to the State
using “pill count” to enhance the degree of the offense, in violation
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of R.C. 2925.03(D) and thé"@and 14' Amendments of the U.S.
Constitution.

Supporting facts: The State used “pill count” instead of the
statutory mandates of R.C. 292@5(D) when using the “bulk
amount” to enhance the degree of the offense.

Ground Three: The trial court erred by imposing the statutory
maximum sentence when the evidenwas insufficient to sustain a
conviction for drug abuse over theulk amount,” thus resulting in
a violation of R.C. 2925.03(D) and the"™ Amendment.

Supporting facts: At the September 22010, sentencing hearing
Petitioner objected to the tri@lourt imposition of the statutory
maximum sentence for drug abuseéthout the State sufficiently

establishing “bulk amunt” in accordance with the statutory
mandates of R.C. 2925.03(D).

Ground Four: The trial court vickted Petitioner's Double
Jeopardy protections when impug sentence on counts of the
indictment that were allied offenses of similar import in violation
of R.C. 2941.25 and thé"&nd 14' Amendments.

Supporting facts: At the September 22010, sentencing hearing
Petitioner objected to the imposition of sentences on cts [sic] of the
indictment that were allied offises of similar import and should
have been merged.

(Amended Petition, Doc. No. 16-1.)

Applicability of Summary Judgment Practice

Petitioner asserts this case is amendablsummary judgment (Motion for Summary
Judgment, Doc. No. 153). He begins by citiglker v. Johnston, 312 U.S. 275 (1941), where
the Supreme Court wrote:

[1]f, upon the face of the petition, it appears that the party is not
entitled to the writ, the court may refuse to issue it. Since the

allegations of such petitions are often inconclusive, the practice has
grown up of issuing an order show cause, which the respondent



may answer. By this procedure the facts on which the opposing

parties rely may be exhibited, atite court may find that no issue

of fact is involved. Inthis way useless grant of the writ with

consequent production of the meer and of witnesses may be

avoided where from undisputedcts or from incontrovertible

facts, such as those recited ic@urt record, it appears, as matter

of law, no cause for granting theit exists. Onthe other hand, on

the facts admitted, it may appear that, as matter of law, the prisoner

is entitled to the writ and to a discharge.
Id. at 284. AlthoughWalker was decided under a prior statuéplaced by the codification of
Title 28 in 1948 and by the Rules Governing 8§ 2€34es, the Supreme Court has held the Civil
Rules may be used to supplement those laws when there is no cavilide v. Felix, 545 U.S.
644 (2005)Day v. McDonough, 547 U.S. 198 (2006¥50nzalez v. Croshy, 545 U.S. 524 (2005);
Banks v. Dretke, 540 U.S. 668 (2004)Calderon v. Ashmus, 523 U.S. 740 (1998)Bousley v.
United Sates, 523 U.S. 614 (1998). The Court agredth Petitioner that there is no good
reason not to include Fed. R. Civ. P. 56 amtmg Civil Rules used iradjudicating habeas

corpus cases in circumstances where there isspuigid issue of material fact and one party or

the other is entitled to judgment as a matter of law.

Procedural History

Huber was indicted by a Clark County grgagy in 2006 on six counts of drug abuse in
violation of Ohio Revised Cod® 2925.11(A). The case wenttiial on only four counts, the
charges relating to fentanyl having been disntigsefore a jury washosen. (See Supplemental
Report and Recommendations, Ddo. 19, Case No. 3:13-cv-55, PagelD 719-21.) The jury
convicted Huber on the remainirigur counts and he was sentendedan aggregate term of

twenty-one years. He appealed, represebiesiew counsel. The Second District Court of



Appeals affirmedSate v. Huber, Case No. 07-CA-88, 2009 Ohio 1636, 2009 Ohio LEXIS 1347
(2" Dist. Apr. 3, 2009). The Ohio Supreme Court declined review.
On June 10, 2009, Huber filed a motion fecansideration under Ohio R. App. P. 26(A)
raising the following issues:
1. The trial counsel erred when the Defendant was denied the right
of jury trial by the denial of peremptory challenges and/or cause
which prejudice the Defendant at trial.
2. The Appellate counsel erred when the Defendant was denied the
right of appeal by the denial ohallenges of cause and/peremptory
challenges by counsel litigatingetiissues togethevhich prejudice
the Defendant a fair trial.

(Original Returnof Writ, Doc. No. 4-2, PagelD 229.)

Nine days later and befohes Rule 26(A) Application haldleen decided, Huber filed an
Application for Reopening under Ohio R. App. P. 26(B) raising the following claims of
ineffective assistance of appellate counsel:

1. Appellant was prejudiced by apipée counsel’s fdure to raise

an allied offense of similar import when dealing the drug

possession.

2. Appellant was prejudiced by counsel’'s allowing the State of

Ohio to use pill count when statutealls for weight or unit doses.
(Original Returnof Writ, Doc. No. 4-2, PagelD 248.)

The State had argued the 26(A) Applicatieas untimely. The Cotiof Appeals elided
that question and found instead that the “tnagure” of the 26(A) Aplication was as an
application for reopening under Ohio R. App.28(B) because “[tlhe sole claim in Huber’'s

application is ineffective ass#ice of appellate counsel3ate v. Huber, Case No. 07-CA-88,

(Ohio App. 29 Dist. Jul. 29, 2009)(unreported, copy tipop. at Doc. No. 4-2, PagelD 286.)



The court of appeals only decided the second issue presented, the ineffective assistance of
appellate counsel claim related to peremptohallenges and concluded it did not raise a
colorable claim of ineffective astance of appellate counsédl. at PagelD 290.

On October 27, 2009, the Court of Appedécided what Hubehad labeled a 26(B)
Application. It expressly founthat the 26(A) Application, cotsied as Huber labeled it, was
untimely, but noted that it hatteated that application, to ghextent it raised a claim of
ineffective assistance of appe#latounsel, as a timely application to reopen under Rule 26(B).

But it therefore treated whatuber had labeled a 26(B) applicatias his second application of
that nature and denied it because (1) thereoigrovision in Ohio law for filing successive
applications for reopening and (29s judicata barred considering the merits of these claims
because they could have been raised in the 26(A) proce&higyv. Huber, Case No. 07-CA-
88, (Ohio App. ¥ Dist. Jul. 29, 2009)(unreported, copystip op. at Doc. No. 4-2, PagelD 291-
92.) The Ohio Supreme court declined revi&maté v. Huber, Case No. 2009-2040, Entry of
January 27, 2010, copy at Original RetafrWrit, Doc. No. 4-2, PagelD 310.)

The Warden’s Return to the Amended Petition recites numerous additional attempts by
Huber after January 27, 2010, totah relief from the Ohio @urts, some of which remain
pending as of the date of this Report (Doc. No. 19, PagelD 926-37). The State raises no lack of
exhaustion defense as to these mattltsat PagelD 937-40. Nor saduber sought any stay of
this Court’s judgment pending exhaustionndeed, by moving for summary judgment, he

effectively asserts the case is ripe for decision.

! Motions for reconsideration must be filed within ten daf/the appellate judgment, but motions to reopen to raise
claims of ineffective assistance of afigte counsel have a ninety-day limit.
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Analysis

Ground One: Ineffective Assistance of Appkate Counsel: Failure to Argue Allied
Offenses/Double Jeopardy Issue

Ground Two: Ineffective Assistance of Appellate Counsel: Failure to Raise an
Insufficiency of the Evidence Claim Regarding Use of “Pill Count” to Enhance the Degree
of the Offense

In his First Ground for Relief, Huber claintse received inefféive assistance of
appellate counsel when his attorney did not rars# argue a claim that three of the four counts
of conviction were allied offenses of similamport required to be merged for sentencing
purposes under Ohio Revised Code § 2941.2thatr sentencing him on each of them would
violate the Fifth Amendment prttion against Double Jeopardy.

In his Second Ground for Relief, Huber ofai he received ineffective assistance of
appellate counsel when his appellate attorneyndidaise an insufficiency of the evidence claim
regarding the State’s use of “pill count” to enhance the degree of the offense.

Petitioner does not explain or argue the meafithese Grounds for Relief in the Petition,
the Amended Petition, or the Motion for Summary JudgrheriRespondent asserts these
Grounds for Relief are barred byubker’'s procedural default in presenting them to the Ohio
courts, noting that they were presented for the first time in Huber's 26(B) Application and
dismissed omes judicata grounds by the Court of Appeals @etailed aboveHuber responds at
length to the procedural default anadyis his Motion f& Summary Judgment.

The procedural default defense in habeas corpus is described by the Supreme Court as

2 In the Motion for Summary Judgment, Huber refers to a “Memorandum of Law in Support of Claims with attached
Exhibits.” (Doc. No. 15, PagelD 876.) Nach document is on file in this case.
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follows:

In all cases in which aate prisoner has defaulted

his federal claims in state court pursuant to an

adequate and independestate procedural rule,

federal habeas review of the claims is barred unless

the prisoner can demonstrate cause of the default

and actual prejudice as a result of the alleged

violation of federal law; or demonstrate that failure

to consider the claimsilvresult in a fundamental

miscarriage of justice.
Coleman v. Thompson, 501 U.S. 722, 750 (19919ee also Smpson v. Jones, 238 F.3d 399, 406
(6™ Cir. 2000). That is, a petiti@r may not raise on federal habedsderal constitutional right
he could not raise in state cobdcause of procedural defaainwright v. Sykes, 433 U.S. 72
(1977);Engle v. Isaac, 456 U.S. 107, 110 (1982). Absent caasd prejudice, &deral habeas
petitioner who fails to comply with a State’s rutdgprocedure waives higght to federal habeas
corpus review.Boyle v. Million, 201 F.3d 711, 716 {6Cir. 2000)(citation omitted)Murray v.
Carrier, 477 U.S. 478, 485 (1986)Engle, 456 U.S. at 110; Wainwright, 433 U.S. at 87.
Wainwright replaced the "delibemtbypass" standard défay v. Noia, 372 U.S. 391 (1963).
Coleman, 501 U.S. at 724.

The Sixth Circuit Court of ppeals requires a four-part analysis when the State alleges a
habeas claim is precludéy procedural defaulGuilmette v. Howes, 624 F.3d 286, 290 (6Cir.
2010)én banc); Eley v. Bagley, 604 F.3d 958, 965 (ECir.), cert. denied sub nom, Eley v. Hauk,
__U.S._, 131 S.Ct. 822 (201®eynolds v. Berry, 146 F.3d 345, 347-48(6Cir. 1998),citing
Maupin v. Smith, 785 F.2d 135, 138 {6Cir. 1986);accord Lott v. Coyle, 261 F.3d 594, 601-02
(6™ Cir. 2001);Jacobs v. Mohr, 265 F.3d 407, 417 {&Cir. 2001).

First the court must determine thhere is a state procedural rule

that is applicable to the pettier's claim and that the petitioner
failed to comply with the rule.



Second, the court must decide wiest the state courts actually
enforced the state predural sanction, citingCounty Court of
Ulster County v. Allen, 442 U.S. 140, 149, 99 S.Ct. 2213, 60
L.Ed.2d 777 (1979).
Third, the court must decide whettibe state procedural forfeiture
is an "adequate and independent" state ground on which the state
can rely to foreclose review affederal constitutional claim.
Once the court determines thatstate proceduratule was not
complied with and that the rule was an adequate and independent
state ground, then the petitioner must demonstrate Sykies that
there was "cause" for him to notltaw the procedural rule and that
he was actually prejudiced by the alleged cortstital error.

Maupin v. Smith, 785 F.2d 135, 138 {6Cir. 1986).

Ohio has a number of procedural rules wWhare relevant. First of all, a motion for
reconsideration of an appellatecdgon must be filed within ten gla of that decision. Ohio R.
App. P. 26(A)(1)(A). Second, the mzer of raising a claim of ifiiective assistance of appellate
counsel is by an application for reopening undaro R. App. P. 26(B). Third, the deadline for
filing a 26(B) applicationis ninety days from & appellate judgmentld. at Rule 26(B)(1).
Fourth, Ohio law does not providerfsuccessive Rule 26(B) motionState v. Cheren, 73 Ohio
St. 3d 137 (1995)Jate v. Peeples, 73 Ohio St. 3d 149 (1995)Fifth, Ohio’s criminalres
judicata doctrine applies to App. R. 26(BRate v. Richardson, 74 Ohio St. 3d 235 (1996).

These rules were actually enforced agamst Huber. His Rule26(A) application for
reconsideration was untimely, i.e., filed morerthten days after the appellate judgment.
Because of that, the court of appeals ignoreditssproposed assignment of error, to wit, that
he received ineffective assistanof trial counsel. Howevergbause the text of Huber’'s Rule
26(A) application actually raised claim of ineffective assiste@ of appellate counsel, as a

matter of grace the court of agbe did not summarily deny the 2§(application, but construed

it as a 26(B) application and dded the ineffective assistanceagipellate counsel claim on the



merits, actually spending four pages analyzindite v. Huber, Case No. 07-CA-88, (Ohio
App. 2" Dist. Jul. 29, 2009)(unreported, copy of Dip. at Doc. No. 4-2, PagelD 286-89.)

Mr. Huber’'s second-in-time pbgidgment motion to theoart of appeals, which he
labeled as being under Rule 26(Bjised only ineffective assista of appellate counsel claims
which are now pled as his First and Second GrodmdRelief. The court of appeals enforced
against him both the sugsmve motion rule and thes judicata rule. Sate v. Huber, Case No.
07-CA-88, (Ohio App. % Dist. Oct. 27, 2009)(unreported, copy of slip op. at Doc. No. 4-2,
PagelD 291-93.)

Huber notes that Ohio App. R. 26(B) “cleadyects a criminal defendant, in Ohio, that
an App. R. 26(B) application for reopening is tippropriate proceduralechanism for properly
raising [ineffective assistance of appellate counsel] claims in a timely manner.” (Motion for
Summary Judgment, Doblo. 15, PagelD 884.) That is correct. What he does not mention is
that Ohio law does not permit raig ineffective assistance oppellate counsel claims in an
untimely Rule 26(A) application, which is what Huber did.

Huber asserts that “[t{jh®hio Supreme Court did nottend for the application afes
judicata to timely filed App. R. 26(B) [applicatiohdecause one issue that was not resolved
until App. R. 26 was amended was the timeliness consideratidndt 885. That is a complete
non sequitur. It is true th&ate v. Murnahan, 63 Ohio St. 3d 60 (1992)jd not set a time limit
for raising ineffective assistance appellate counsel claims in the courts of appeals. Instead, it
instructed its Rules Advisory Committee to draft a rule codifyingMioenahan decision; the
Committee followed orders and the Ohio Suprernar€Cadopted 26(B) to become effective July
1, 1993. Huber is aware of this becahsequotes the relevant portion of tidlernahan decision

at PagelD 884. But timeliness aneb judicata are different doctrines. No Ohio rule of law,



codified or case law, providesatha defendant may file as maRyle 26(B) applications as he
wishes so long as they are althwn ninety days of judgment.

Huber expresses mystification at whyetltourt of appeals construed his 26(A)
application as an gication for reopeningld. at PagelD 885. But theeason is patent on the
face of the decision: construed the way Hulabeled it -- as a 26(A) application -- it was
untimely. The court of appeals could have summarily dismissed it &tdtee urged it to do.
Instead, it gave Huber a hearing on the merithigfineffective assistance of appellate counsel
claim which was inappropriatelycluded in a 26(A) applicatiomut was timely when construed
as a 26(B) applicationThere is no reason stated by Hubeapparent on the face of the record
why the two ineffective assistance of appelledeinsel claims actually made on July 19, 2009,
and pled here as Grounds One and Two coatdhave been plegine days earlier.

Huber asserts the court of apeabused its discretion in applyings judicata to his
Rule 26(B) application, citin§tate v. Davis, 119 Ohio St. 3d 422 (2008). Davis the Hamilton
County Court of Appeals held Davis’ ineffectivesgstance of appellate counsel claim made in a
26(B) application was barred brgs judicata because he could have raised the same claim on
direct appeal to the Ohio Supreme Couithe Ohio Supreme Court reversed, holding that
application to it for discretionary appeal does not creass judicata bar to a merit ruling on an
ineffective assistance of appellai@unsel claim made in a 26(Bp@ication. But that is not the
res judicata bar the Second District Court of Appeajspbed here. In this case, the bar arose
from Huber’s having filed a claimf ineffective assistance @ppellate counsel in his 26(A)
application. Davis does not speak that situation.

As Huber acknowledges (Motioroc. No. 15, PagelD 888), Ohio'ses judicata

doctrine enunciated i&ate v. Perry, 10 Ohio St. 2d 175 (1967), is adequate and independent
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state groundDurr v. Mitchell, 487 F.3d 423, 432 {6Cir. 2007);Buell v. Mitchell, 274 F.3d 337
(6™ Cir. 2001);Coleman v. Mitchell, 268 F.3d 417 (BCir. 2001);Byrd v. Collins, 209 F.3d 486,
521-22 (8' Cir. 2000);Rust v. Zent, 17 F.3d 155, 160-61 {6Cir. 1994)(citation omitted)yan
Hook v. Anderson, 127 F. Supp. 2d 899, 913 (S.D. Ohio 2001).

Huber asserts that the coaftappeals’ treating his 26(Anotion for reconsideration as a
first 26(B) application for reopening is not a pree “firmly established and regularly followed”
by the Ohio courts, and thus does not niiket‘adequate and independent” prong ofNfaipin
test. But Huber has not shown that proceeding in that manner was in any way arbitrary and
capricious on the part of the court of appedlse ten-day limit on motionf®r reconsideration is
well established in Ohiand has been in place since befappellate Rule 26(B) was adopted to
deal with the problem discussedNturnahan of having trial courts pass on ineffective assistance
of appellate counsel claims made in anidORevised Code 8§ 2953.21 petition. The court of
appeals would have been well within its fearity under that Rule to dismiss the 26(A)
application as untimely. The 26(A) app@lion was not in facta proper motion for
reconsideration because it askdmk court of appeals to consider two new claims, one of
ineffective assistance of triabansel and one of ineffective astsince of appellate counsel. A
procedural rule need not be followed in every cédises sufficient if it is applied in the vast
majority of cases.Byrd v. Collins, 209 F. 3d 486, 521 {6Cir. 2000),citing Dugger v. Adams,

489 U.S. 401, 410 n. 6 (1989). “[A]n occasional atigrace by a stateoart in excusing or
disregarding a state procedural rule sloet render the rule inadequateCbleman v. Mitchell
(Sorey murder), 268F.3d 417, 429 (B Cir. 2001),quoting Amos v. Scott, 61 F.3d 333, 342 {5

Cir. 1995). “[A] discretionary stte procedural rule can serve as an adequate ground to bar

federal habeas reviewBeard v. Kindler, 558 U.S. 53 (2009).
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Huber has not attempted to show causeé prejudice for his noncompliance with the
Ohio rules enforced against him nor has dempted a showing of actual innocence.
Accordingly, his first two Grounds for Relief abarred by procedural default and should be
dismissed with prejude on that basis.
August 5, 2013.

g Michael R. Merz
United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sifex; written objections to the
proposed findings and recommendations within femtdays after beingrsed with this Report
and Recommendations. Pursuant to Fed. R. Cia(d, this period isextended to seventeen
days because this Report is being served by otieeaiethods of service listed in Fed. R. Civ.
P. 5(b)(2)(C), (D), (E), or (F). Such objectiosisall specify the portions of the Report objected
to and shall be accompanied by a memorandulavofn support of the objections. If the Report
and Recommendations are basewhole or in part upon matters ocdag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge ottwgse directs. A party myarespond to another paisyobjections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedumgay forfeit rights on appeatee United Sates v. Walters, 638
F.2d 947 (6th Cir. 1981fhomasv. Arn, 474 U.S. 140 (1985).
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