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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

WILLIAM R. DIXON, : Case No. 3:11-cv-150
Petitioner, DistricludgeThomasM. Rose
: Mgistrate Judge Michael J. Newman

VS.

WARDEN, SOUTHERN OHIO
CORRECTIONAL FACILITY,

Respondent.

REPORT AND RECOMMENDATION *

Pursuant to 28 U.S.C. § 2254, Petitioner Willid&R. Dixon (“Petitoner” or “Dixon”)
brings this petition for a writ diabeas corpusHe pleads four grounds for relief:

GROUND ONE: The trial court erred when it refused to substitute counsel, who
failed to prepare for trial, which viales the Defendant’sifth, Sixth, Eight,
Thirteenth and Fourteenth Amendments.

GROUND TWO: The trial court erred wh Dixon was deprived of his Sixth and
Fourteenth Amendment rightisie to ineffective counsel.

GROUND THREE: The trial court erred e it failed to grant a new trial based
on new evidence in violation @fefendant’s due process rights.

GROUND FOUR: The trial court erredhen Defendant’s due process rights
were violated due to prosecutorialstonduct, specifically withholding evidence.

Id. at PagelD 21, 24, 27, 3tdpitalization altered).

! Attached hereto is a NOTICE to the parties rdijg objections to this Report and Recommendation.

2 These are the four grounds for relief arguedPgtitioner's memorandum in support of tiabeas
petition. The four grounds for relief in Hiabeaspetition form are slightly different, but the substance of
the grounds for relief are the sam8eedoc. 1 at PagelD 5-11. The Court, to that end, has liberally
construed both documentspro sePetitioner’s favor.SeeSpotts v. United State$29 F.3d 248, 250 (6th
Cir. 2005).
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|. BACKGROUND

In August 2006, a state courtyun Montgomery County, Ohio found Petitioner guilty of
complicity to commit aggravated robbery, ngalicity to commit aggravated burglary, and
complicity to commit felonious assh, with each count carrying a firearmegjfication. Doc. 7-
10. Petitioner was sentenced to a totaRbfyears imprisonment by a Montgomery County
Common Pleas Court Judge, and is currentlyisg that sentence in the Southern Ohio
Correctional Facility. Doc. 7-12.

The Second District Ohio Court of Appealsmmarized the facts uadying Petitioner’'s
convictions as follows.

In June 2005, Shoshana Harbor waswvith her husband and son in a
home on Lynnaway Drive in Dayton. \li fixing dinner early one afternoon,
Shoshana heard her front doorbetig. At the door Shoshana found a young
woman in her twenties, wearing a lotdpck skirt and a white blouse. The
woman, who was later idefigd as Devon Schultz, told Shoshana that her car
was out of gas and asked to use the phBheshana agreed, but she shut the door
leaving Schultz on the front porch befdreading to the kitchen to get the phone.
As Shoshana returned to the front dabre was surprised to see Schultz standing
in the front hallway. Schultasked for the phone, whi@hoshana gave her, and
then Schultz put a gun to Shoshana'’s head.

Seeing that Schultz was distractethoShana tried to take the gun away
from her. They fought briefly, during whig¢ime Schultz shot Shbana in the left
leg and in the left side of her cheblevertheless, Shoshana was able to push
Schultz out the front door, and Schulem away. Shoshana also ran outside,
screaming for help. Seeing two young menrsilg her house, shelled to them
for help. The two men, later identifleas Dixon and Peter Roach, ran after
Schultz.

After the getaway driver, Angels/alton, heard a commotion over the
walkie talkie, she returned and picked up Schultz, but Dixon and Roach waved
her on. Walton dropped Schultz off at a gatirug store and returned to pick up
Dixon and Roach.

Several neighbors and Shoshana’s Swmipmon, saw various parts of the
events. As the first police were arriving on the scene, they videotaped the getaway
car on a camera in the cruiser. Witnesseevable to give police descriptions of
the conspirators as well as the car.

% Those factual findings are presumed to be correct because Petitioner has not rebutted that presumption
by clear and convincing evidenc&ee28 U.S.C. § 2254(e)(1)5irts v. Yanai 501 F.3d 743, 749 (6th
Cir. 2007).



After the failed robbery, Dixon, Schujtand Walton fled to Arkansas. The
women were arrested in Maryland in October 2005. Soon after, Roach was
apprehended in Springfield, Ohio. Dixonsvarested in Arkansas in March 2006.
During the course of their investigatigaglice learned thaDixon had planned to
rob the Harbors with thieelp of Devon Schultz, Angela Walton, and Peter Roach.
Although Dixon did not know the Harbors, helieved that thy kept several
hundred thousand dollars in their home.

Dixon not only suggested the robbery,aas instrumental in planning it.

He went to a thrift store, where he puashd the clothing and jewelry that Schultz
wore. Dixon bought ammunition and loaded a gun that he then provided to
Schultz. After Schultz dressed in thetbles that Dixon had purchased, he taped
the gun to her leg. Dixon provided Walton wattwalkie talkie in order to keep in
contact with her. Dixon drew a maprfohe participants, showing them the
neighborhood around the Harbor home, awtiem to the home the afternoon of
the crimes.

State v. DixonNo. 21823, 2008 WL 498928, at *1-2 (Ol@d. App. Feb. 22, 2008) (doc. 7-17 at
PagelD 381-82).
A. Direct Appeal
With the assistance of counsel, Petitioneretimappealed his conviction and sentence to

the Ohio Second District Court of AppealSeedoc. 7-13. He raised the following assignments

of error:

1. The trial court erred, abused itéscretion and vi@ted Defendant's
constitutional rights when it séenced Mr. Dixon to consecutive
maximum sentences;

2. The trial court erred, abused iwdiscretion, violated Defendant’s
constitutional rights,rad denied him his constiional right to counsel;

3. Defendant was denied his constauoal right to effective assistance of
counsel and his fundamental rightéstify on his own behalf, which right
was unlawfully waived by counsel;

4. The trial court erred in failing tdeclare a mistrial and Defendant was
denied his constitutional due process right to a fair trial when the jury was
exposed to evidence of prior bad saseveral times during the trial in
violation of Evidence Rule 404; and

5. The verdict was contrary to the mifast weight of the evidence.



Doc. 7-14 at PagelD 247. On Februarg, 2008, the Ohio Court oAppeals overruled
Petitioner’s assignments of error, affimgithe trial court’s judgment. Doc. 7-17.
Petitioner,proceedingoro se then timely appealed to the Supreme Court of Ohio, doc.
7-18, raising five propositions of law:
1. The imposition of a sentence which is not authorized by law and exceeds
the statutory maximum sentence violaie® process of yvaand results in

avoid sentence;

2. The erroneous deprivan of retained counsedf choice constitutes a
structural defect under the Sixth Amendment and requires reversal;

3. Where counsel fails to adequately prepare for trial, fails to interview
witnesses, and deprives the defendidiritis absolute right to testify on his
own behalf, such representationlldabelow the scope of reasonably
professional representation, and thettsand Fourteenth Amendments are
violated;

4, The repeated introduction of ther acts” evidence, over objection,
deprives a defendant of procedudale process, and, where the trial is
rendered unfair thereby, the Fifth Antgnent violation requires reversal;
and

5. Where a jury verdict is againstettmanifest weight of the evidence, a
resulting conviction violas due process of law.

Doc. 7-19 at PagelD 395. On June 18, 2008, the Shpreme Court denied Petitioner leave to
appeal, and dismissed his appaslnot involving any substantieonstitutional question. Daoc.
7-20.
B. Application to Re-Open His Appeal

While his direct appeal to the Ohio@eme Court was pending, Petitioner filepgra se
application to re-open his appgalrsuant to Ohio App. R. 26(B), claiming his appellate counsel
was ineffective for failing to raise the followingsues on appeal: (1) heas deprived of due
process of law by repeated instances of prosaatutoisconduct during closing arguments to the

jury”; and (2) he “was deprived of procedural due process by theaaybitnproper exclusion of



evidence by the trial court.” @o7-21. On April 29, 2008, the Ohio Court of Appeals overruled
his Ohio App. R. 26(B) application. Doc. 7-23.

Petitioner filed apro seappeal of the denial of hi®hio App. R. 26(B) application,

raising three propositions of law:

1. Where appellate counsel overlookmgnificant and obvious issues of
constitutional magnitude and the rksuof the appeal are prejudiced
thereby, the appellant is deprivededfective counsel as guaranteed by the
Sixth and Fourteenth Amendments;

2. Where a prosecutor repeatedlykesimproper comments throughout his
closing argument and the fairnesstbé trial is [a]fected thereby, the

defendant is deprived diue process of law; and

3. The improper exclusion of governmainiocumentary alibi evidence by a
trial court violates the defendant’s right to procedural due process of law.

Doc. 7-25 at PagelD 458. The Supreme CourObfo dismissed Petitioner's appeal as not
involving any substantial congttional question. Doc. 7-26.
C. Petition for Post-Conviction Relief

While these proceedings were pending, tReier also filed initial and supplemental
petitions for post-conviction relief in the M@umery County Common &s Court pursuant to
Ohio Revised Code § 2953.21. Doc. 7-27. In thosiiges, he claimed @t his trial counsel
was ineffective because counsel was not prepfettial -- specifically, his counsel failed to
call 12 individuals and Peiitner as witnessesSee id.at PagelD 481-98. Petitioner attached
affidavits and statements from those adividuals, and fronhimself as well. See idat PagelD
502-68. Additionally, Petitioner claimed th#te prosecutor engaged in misconduct -- by
presenting perjured testimony of two indivals involved in the failed burglary, and by
withholding recorded conversatis between Petitioner and hisrqgla officer (from an earlier

conviction). See idat PagelD 498-501. The trial court dmhihis petition on the merits. Doc.



7-29.

Petitioner then timely filed pro seappeal of the denial of his petition for post-conviction

relief to the Ohio Second District CourtAppeals, raising fivassignments of error:

1.

The absence of the allegation of the necess®ys reaelement for
aggravated robbery in the indictmerunstitutes a structural defect and
renders the resulting coietion and sentence thereforeid ab initig

The refusal of the trial court to permit substitution of counsel upon
notification by the Defendant thatwnsel had not prepared for trial
deprived Appellant of his Sixth and Fourteenth Amendment right to
effective counsel and of his Fifth and Fourteenth Amendment right to due
process of law and constituted grounds to grant a new trial upon motion
thereforle];

The refusal of theisd court to grant the mimn for new trial based upon
the new evidence set forth in the nootitherefor[e] was clearly erroneous
and deprived Appellant afue process of law;

Appellant was deprivedf effective assistancef counsel throughout the
proceedings, in violation of thexX®h and Fourteenth Amendments; and

Appellant was denied due procesdaw by the knowing presentation of
false testimony and the withholdingf exculpatory evidence by the
prosecution.

Doc. 7-31 at PagelD 580. The Court of Appealsmafid the trial court’s judgment. Doc. 7-33.

It determined that his first, second awdith claims were barred by the doctrineed judicata

his third claim was not propg appealed; and his fiftblaim failed on the meritsSee id.

Petitioner filed goro seappeal of the Coudf Appeals’ decision to the Supreme Court of

Ohio, raising the same argumerdsgdoc. 7-35; his appeal wassdiissed as not involving any

substantial constitutional quem. Doc. 7-36. Petitionethen unsuccesdfy moved for

reconsideratiofl. Seedocs. 7-37, 7-38.

* While his post-conviction proceedings were pending, Petitioner filed three selfgtileskmotions in
the Ohio Court of Appeals, in which he soughintroduce letters from two co-defendan&eedocs. 7-
54, 7-55, 7-56. The Court of Appeals overruledtaiee motions, holding that it could not consider and
add new evidence to the record on appé&sdedoc. 7-60. Petitioner appealed this decision to the Ohio

6



D. Motion for a New Trial

Petitioner filed a motion for a new tridbllowed by multiple supplemental motions, in
the Montgomery Countommon Pleas Courseedocs. 7-39, 7-40, 7-43, 7-44, all of which
were summarily denied. Doc. 7-45. Over seweonths later, Petitioner filed a motion for a
delayed appeal of the denial lms motion for a new trial in #hOhio Second District Court of
Appeals. Doc. 7-46. The court, finding that Petitioner had not demonstrated the necessary good
cause to proceed on a delayed appeal, overhugethotion. Doc. 7-47. Petitioner then filed a
motion for reconsideration, which was also denied by the Ohio Court of Appggedslocs. 7-
48, 7-49.

Petitioner appealed the denwl his motion for a delayedppeal to the Ohio Supreme
Court. Doc. 7-50. He raisedettsame five arguments as he did appeal of the denial of his
post-conviction petition. Seedoc. 7-51. On September 29, 2010, the Ohio Supreme Court
denied Petitioner leave to appeal and disndissis appeal as not involving any substantial
constitutional question. Doc. 7-53.

II. ANALYSIS
A. AEDPA Standard

Under the Antiterrorism and Effective Dea®enalty Act of 1996 (“AEDPA”), when the

state court decides a federal constitnal claim on the merits, the fedetsbeascourt must

defer to the state court dedani unless: (1) the state courtcision “was contrary to, or

Supreme Court, and his appeal was dismissed as;valving any substantial constitutional question.
Seedocs. 7-61, 7-62, 7-63. Upon the trial daudenial of his motions, Petitioner filedheo seself-titled
“motion for reconsideration, application to reopmotion for post-convictionrad[/]Jor new trial motion

under Criminal Rule 26(B) new evidence.” Doc. 7-64. The Montgomery County Common Pleas Court
denied his motion. Doc. 7-66. In a separate Order, the court also deniggd@aamotions filed by
Petitioner on the grounds that they did not reqaest addressable relief nor were supported by law or
statute. Doc. 7-71 at PagelD 978-79. Petitioner tygpealed that ruling to the Ohio Second District
Court of Appeals, docs. 7-69, 7-70, which dismissedppeal for lack of a final, appealable Order. Doc.
7-73. Petitioner unsuccessfully moved feconsideration. Docs. 7-74, 7-75.
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involved an unreasonable applicatiof, clearly established Federal law, as determined by the
Supreme Court of the United States”; or (B state court’s decision “was based on an
unreasonable determination of the facts in lighthe evidence presented in the State court
proceedings.28 U.S.C. § 2254(d). A statourt decision is “contra to” clearly established
federal law “if the state courfpplies a rule that contradictsetlgoverning law set forth in [the
Supreme Court’s] cases” or “if the state cooonfronts a set of facts that are materially
indistinguishable from a decwi of [the Supreme] Court anmtkevertheless arrives at a result
different from [that] precedent.Williams v. Tayloy 529 U.S. 362, 405-06 (2000). A state court
decision is an unreasonable application of rye@stablished federal law if it “correctly
identifies the governing legal rule but appligsunreasonably to theatts of a particular
prisoner’'s case.’ld. at 407—-08. “A state court’s determimatithat a claim lacks merit precludes
habeaselief so long as ‘fairminded jists could disagree’ on thertectness of the state court’s
decision.” Harrington v. Richter__ U.S. _, 131 S. Ct. 770, 786 (2011) (citation omitted).

In reviewing ahabeaspetitioner's claims under 28 UG. § 2254(d)(1), the Court is
“limited to the record that was before the state cou@ullen v. Pinholster  U.S. | 131 S.
Ct. 1388, 1398 (2011). Further, atst court’s factual findings ampresumed correct unless the
petitioner rebuts them byear and convincing evidence. 283L. § 2254(e)(1). This statutory
presumption of correctness also extends toufdctindings made by aae appellate court’s
review of the trial recordGirts, supranote 3,501 F.3d at 749.

Under principles of comity, the state coustsould have the firsbpportunity to hear
habeasclaims. O’Sullivan v. Boerckel526 U.S. 838, 844-45 (1999). Accordingly, a federal
habeaspetitioner must exhaust his or her state toemedies -- by fairly presenting his or her

constitutional claims to the s&a$ highest court -- before raigj them in federal court. 28



U.S.C. 8§ 2254(b)O’Sullivan, 526 U.S. at 844-45. If (1) theas¢ court rejectethe petitioner’s
claim based on his or her failure to comply witle state procedural rdeor (2) the petitioner
failed to exhaust his or her state court remedigsno avenue of relief remains open, or it would
otherwise be futile to pursue the state remgdihe petitioner has waived that claim labeas
review under th@rocedural default doctrineéSee Williams v. Andersp#60 F.3d 789, 806 (6th
Cir. 2006).
B. Ground One

In Ground One, Petitioner claims that his Sixth Amendment right (to his counsel of
choice), and his Fourteenth Amendment rightdte process of law), were violated when the
trial court denied his orakquest, made on the first day of tri@,replace his retained counsel.
Seedoc. 1 at PagelD 21-24. Petitioner faigyesented Ground One to the Ohio Court of
Appeals, where it was denied o ttmerits for the following reasons:

Here Dixon argues that the trial cosirdecision to deny his request, made
on the first day of tal, to replace his retained coehserved to deny him of his
constitutional right to coums A defendant’s right toetain counsel of his own
choosing is not an unlimited rigt8tate v. Perkindviontgomery App. No. 21515,
2007-Ohio-136, 1 18. Instead, “when comesidg a motion for ... new counsel, a
trial court must balance ‘any potentiakprdice to a defendant against concerns
such as a court’s right to control its mwlocket and the public’s interest in the
prompt and efficient dispatch of justiced. “Accordingly, a reviewing court will
not reverse a trial courtdecision to deny a motion for .... new counsel absent an
abuse of discretion.ld., at 1 19. When considering such a motion, a trial court
should consider the length of the regedscontinuance; any prior continuances;
inconvenience to the partiesjtnesses, opposing counsahd the court; reasons
for the delay; whether the defendamintributed to the delay; and any other
relevant factorsld. Because there is no evidence ttre trial court’s denial of
Dixon’s request was the product of “perversity of will, passion, prejudice,
partiality, or moral delinquecy[,]” that decision was not an abuse of discretion.
Id.

In support of his last-minute request for a continuance in order to retain
new counsel, Dixon claims that defense celifaled to fully investigate his case
and prepare for trial. However, we haleeady rejected thigrgument as detailed
above in response to Dixon’s Third AssignmehError. To tke extent that Dixon
maintains that counsel refused to fell®ixon's preferred strategy, we note that



in counsel’s professional apon, that strategy would ka backfired. We will not
second-guess the trial strateggcisions of defense couns8late v. Bryan101
Ohio St.3d 272, 2004-Ohio-971, 1 156.
As further evidence of his displems with his retained counsel, Dixon
points to his numerous pro se motiongslhotable that those motions were filed
more than two months before trigHad Dixon been salisappointed with
counsel’s representation, he shoulgidhaought new counsel at that time.
Additionally, we must consider tHact that Dixon’s last-minute request
would have greatly inconvenienced thaaltrcourt, along with the State, the
prospective jurors, and the numerous witnesses, some of whom had been
transported from prison in order to testify.
For these reasons, we find that thd t@urt did not abusits discretion in
denying Dixon’s last-minute request forcantinuance in order to retain new
counsel. Dixon’s Second Assignment of Error is overruled.
Doc. 7-17 at PagelD 387-88.
The right to counsel of one’s own choiceaiseparate Sixth Amendment right from the
right to effective assistance of counselnited States v. Gonzalez-Lop&48 U.S. 140, 144
(2006). As Petitioner correctly gues, a denial of this Sixth Aandment right is a structural
error not subject to harmlese@ analysis, but only whenehdenial is unjustifiable See id.at
148. A criminal defendant’s right to have coelinsf his or her choice is not absolut&ee
Wheat v. United State486 U.S. 153, 159 (6th Cir. 1988ge also United States v. Griffih76
F. App’x 592, 597 (6th Cir. 2011) (“We are guitley the common-sense principle that the right
[to choose one’s own counsel] is ‘not absolute,” and it ‘does not give an accused the power to
manipulate his choice of counsel to delay thderly progress of his case’). The Supreme
Court, inGonzalez-Lopezxplicitly upheld its previous holding Morris v. Slappy461 U.S. 1,
11-12 (1983), where the Court “rapuzed a trial court’s wide latitle in balancing the right to
counsel of choice...againsktiklemands of its calendarGonzalez—Lope548 U.S. at 152. The

trial court’'s difficult responsibity of assembling witnesses, lawyers and jurors for trial

“counsels against continuances except for compelling reasbfmris, 461 U.S. at 11.
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A defendant who wishes taulsstitute counsel must notify éhtrial court of his or her
“serious dissatisfaction with counsel,” and theltdaurt is then “obligad to inquire into the
defendant’'s complaint and determine whetihere is good cause ftine substitution.” Benitez
v. United States521 F.3d 625, 632 (6th Cir. 2008) (tibeas omitted). In reviewing such a
claim, an appellate court should consider “thmeeliness of the motion; the adequacy of the
court’s inquiry into the defendant’s complaint; and whether the conflistdes the attorney and
client was so great that it resulted in a ltdéeck of communicatiorpreventing an adequate
defense.d. “Further, consideration of such motiorgjuires a balancing ¢fie accused’s right
to counsel of his choice and the public’'s inteiesthe prompt and efficient administration of
justice.” United States v. Saldivar-Trujill80 F.3d 274, 277 (6th Cir. 2004) (citation omitted).

Applying those factors to thimatter, the Court finds that the trial court reasonably
denied Petitioner’s last-minute regi¢o substitute counsel. FirBtetitioner’s notication to the
court of his dissatisfaction with counseas untimely -- on the first day of trial. Cf. United
States v. Trujillp376 F.3d 593, 606-07 (6th Cir. 2004) (request made 3 days before trial deemed
untimely); United States v. Jenning83 F.3d 145, 148 (6th Cir. 1996) (request made on the day
before trial found untimely). Further, as tio Court of Appealsorrectly pointed out,
Defendant filed multiplepro se motions before trial without raising his dissatisfaction with
counsel, and also failed to voicestioncerns with counsel aetBuppression hearing two months
prior. Seedoc. 7-87.

Second, the trial court suffamtly inquired intaPetitioner’s request for new counsel, and

Petitioner did not show that the attorney-clienttreteship had deteriorated to the point of a total

®> The “timeliness” factor is measured from the dée motion for substitution of counsel is fileGee
Jennings 83 F.3d at 148 (finding that a motion to substitute counsel was untimely, and that the
defendant’s earliepro se letter to the trial judge was insufficient notice of his dissatisfaction with
counsel).
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lack of communication. The following discussion transpired in the trial judge’s chambers on the
morning of trial:

THE COURT: We're here, in chambewutside the presence of the jury.
This is the morning of trial. The juiig being checked in and we’re getting ready
to go on this.

Mr. Dixon has made some indicatitmat he may wanbhew counsel, so
we’re putting it on the record so tHa can tell us what the story is.

THE DEFENDANT: Well, basically, I'rmot comfortable. | feel like that
| should've had a change of venue. | dot@el I'll be propely tried in this
courtroom. | requested that and he vadoti pursue, and no sliespect to Mr.
Rion. He’s an excellent attorney, but | jdisel that there’snore that could've
been investigated to my case.

| feel that prosecution may have a personal vendetta in this case and so
forth. That they've taken means and actions beyond the law, | believe. I've
gotten letters from co-defendants that said that they’ve been coerced by detectives
and prosecution. They've been offered ddal testify againstne and then when
they refused, Mr. Rion was not able itderview them in a timely manner to
where we received the documentation inetithat, | feel, that I didn’t get enough
time to prepare properly for the trial.

The statements that the females haable against me that led you to co-
defendants, they’'ve made three differatditements, and | feel like that that
should’ve been suppressed, or at leasd ttee pursue it in that form or fashion,
because it's common sense that they told 32 different lies within their
documentation. They’re not valuable witness®the State, and that’s just what |
feel.

THE COURT: Well, it's up to the Swto call them, they're -- you have
no right to supprss their evidence.

THE DEFENDANT: Right, but | can a¢ést pursue it and ask for it to be
suppressed.

THE COURT: Well, that'll comavith -- you can’t suppress it -- you can
impeach it. You have no right to suppress it.

THE DEFENDANT: Impeach it, right.

THE COURT: Impeach it, and that can be done in the course of the trial.

THE DEFENDANT: See, | just had these worries that | wasn't able to go
over them.

THE COURT: I'm sure you have atlof worries, but I'm going to let
[your counsel] Mr. Rion address this.

MR. RION: May | please the Court, I've personally taken an interest in
this case. I've been invadd in it since it came into noffice. I've met with Mr.
Dixon on numerous occasions. I've revexlevery letter that he’s given our
office since we met him, probably, at leastyveekly basis since he’s been in jail.
I've been to the crime scene, I've revevthe video of the Motion to Suppress,
I've written a transcpt of the Motion to Suppreskye hired a private detective,
Jay Evan (ph), who'sterviewed all the witnesses that would talk to us. That

12



begins with Angie Walton (ph) who walltalk to us (indiscernible). He's
interviewed Mr. Roach (ph) and we've attempted to establish our case to the
extent that we can.

This is not an evidentiary case inmnes of physical evidence. It's, what
we call a historical case or the, the case where (indiscernible, background
noise) witnesses, and (indiscernibdb@ckground noise) I've probably been over
the police report half a dozen timeso, #r. Dixon and | don’t agree entirely on
how the case should proceed. Nonetheks$ong as I'm the one that’s trying it,
then I’'m going to use my best experiene® gained in 36 years, and that's the
way | intend to proceed.

THE COURT: (Indiscertiile, simultaneous speech)

MR. RION: | can't think of anytimg else | could do. I've written up my
cross-examination of the witnesses. Ijepared my voir dire. I've prepared
thoughts on closing. I've asked him torgime any of his contributions. He’s
changed his strategy on us. As of last week, we agreed that no witnesses should
be called and then, at the last minute, hata/ane to at least try to call Roach (ph)
and a lady in the lease, which | can’t, and even if | could I'm not going to use her,
particularly in light of the flight instrction that you’'ve made, and also -- I'm not
saying no to Mr. Dixon.

Frankly, 1 would do betteif | had family enouragement as opposed to
trying to put me in a position where it's just not true. Now, we've filed two
motions to suppress in thease. At the heeugs, I've gone tathe expense of
probably exceeding our fee of a priwadetective, and he’s gone from
Bellefontaine to Lebanomad interviewed witnesses.

And my client has a theory thatetle’'s a Mr. Biondi (ph) who is more
responsible than his; and I, frankly, Idon’t see how that nkas it to help him
and his defense if there asther people that may beviolved that doesn’t negate
the allegation of him in my view.

So, some of the stuff I'll listen tond sort out. I've read every note that
he’s written. There must be 30 pages Irgad, all the notes of -- that he doesn’t
necessarily know that the letters heiditten the co-defedant, they’'ve given
them to the government and the government’s given them to me.

And so, and many of the things thilir. Dixon wants totry, | see it
backfiring, and so I'm trying to do the best for him that | can. It's not an easy
position, but, William, | don’t sympathizeith you. 1 like the heck out of you,
but then this is a very, very difficult casé&nd | don’t know if anything more that
could be done. | don’t need more time, obviously. We're ready to go to trial, and
| can’t think of anything ele to do besides review all the exhibits, met with the
prosecutor, met with the Court, filed junystructions, filed a Motion in Limine,
as well as Motions to Suppress.

If A.J. can’t get a change of mee, Billy Dixon can’t. | mean, nobody has
the notoriety of Billy Dixon’s case in thsommunity and quite frankly, it's a fair
community.

THE COURT: If I could be frankon that one, too. | can't imagine the
circumstances under in this case where | would be compelled to change the venue.
No circumstances here that present théwvasethat would either require a change
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or call for a change of venue.
MR. RION: So --
THE COURT: So, Mr. Dixon, I'm goig to say there you are. We're
going to have to proceed today wiiti. Rion, and that’'s where we’re going.
THE DEFENDANT: Okay.
Doc. 7-88 at PagelD 1071-75.

Petitioner’'s disagreement with his counsehcerning trial sttagy did not amount to
such a complete breakdown in their relationship that would have justified a substitution of
counsel. Accord James v. LafleNo. 2:09-cv-10929, 2010 U.S. Dist. LEXIS 96872, at *43-44
(E.D. Mich. Aug. 3, 2010). LikewisdPetitioner’s belief that counsel was not fully prepared for
trial -- a belief that was refuted by counse$tatements to the court -- did not justify a
substitution of trial counselAccord United States v. Carrilld61 F. App’x 790, 793 (10th Cir.
2006). The Sixth Amendment does not guarantémeaningful attorney-client relationship.”
Morris, 461 U.S. at 14. Under these circumstane@ghere Petitioner’s request for new counsel
was untimely, the trial court adegtely inquired into Petitiones’ dissatisfaction with counsel,
and Petitioner failed to show a complete kosavn of communication between him and counsel
-- the Court finds that Petitiorie Sixth Amendment right t@ounsel of his choice was not
violated.

Additionally, Petitioner’s claim -- that theidt court’s denial ofhis request for new
counsel violated his due process rights -umvarranted. Any substitution of counsel will
“almost certainly necessitate a last-minute continuandeifed States v. Whitfiel@59 F. App’x
830, 834 (6th Cir. 2008). The denial of a request for a continuance “rises to the level of a
constitutional violation only when there ian unreasoning and atkdry ‘insistence upon

expeditiousness in theda of a justifiable rguest for delay.” Burton v. Renico391 F.3d 764,

772 (6th Cir. 2004) (citingMorris, 461 U.S. at 11-12). There i mechanical test for
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determining whether the denial of a continuanceasarbitrary as to violate due process, but
rather, the appellate coulboks at the particular circumstances in each cakk. (citation
omitted). A court cannot arbitrarily and easonably interfere with a defendant’s Sixth
Amendment rights “in the name of calendar contrdlihton v. Perinj 656 F.2d 207, 209 (6th
Cir. 1981). On the other hand, d&ledant may not use the rightd¢ounsel of choice as a means
to unreasonably delay triaBee id. A defendant must also showatithe denial of a continuance
actually prejudiced his or her defenggowell v. Colling 332 F.3d 376, 396 (6th Cir. 2003).

Here, the Court finds that the trial court’$usal to allow him to substitute counsel on the
first day of trial -- therefore necessitatireg continuance -- was neither unreasonable nor
arbitrary. Petitioner’s reasonsrfavanting new counsel were insufént to justify substitution.
Moreover, the witnesses, the prosecutors ariid?er’'s counsel were assembled and ready to
proceed to trial.Cf. Beuke v. Hoykb37 F.3d 618, 641-42 (6th Cir. Z)((finding that the trial
court’s denial of the defendant’s request faoatinuance based on caalis unpreparedness for
trial was not unreasonable or arbitrary).

In sum, the Court finds that the Court gp@eals’ decision -- affirming the trial court’s
denial of Petitioner’s req@éto substitute counsel on the firsiydd trial -- was not contrary to,
nor an unreasonable application of, SuprenoeirCprecedent. Accordingly, Petitioner’s first
ground for relief should be dismissed.

C. Ground Two

In Ground Two, Petitioner asserts that hialtcounsel was ineffective for multiple
reasons: (1) he failed toterview and/or cals witnesses: Angela Walton, Devon Schultz, Pete
Roach, Pat Dixon and Rick Kapperman; (2) herditlintroduce certain documents to support an

alleged alibi defense (his passport, airline ticlaigd medical records); (3) he failed to cross-
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examine his parole officer, Brandon Deskinspwthisting the wrong indidual in the Incident
Report; and (4) he denied him hight to testify on his own behalfSeedoc. 1 at PagelD 24-27.
To prevail on these claims, iR®ner must meet the two-pa8trickland v. Washingtotest by
demonstrating that counsel’'s perfance was deficient, and that he was prejudiced as a result.
Strickland v. Washington466 U.S. 668, 687 (1984). There is “a strong presumption that
counsel’'s conduct falls within a wide rangkreasonable professial assistance.ld. at 689.
Thus, to meet the deficiency prong, the defendamst demonstrate that counsel’s performance
“fell below an objective stadard of reasonablenesdd. at 688. To satisfthe prejudice prong,
“[the defendant must show that there isreasonable probability that, but for counsel’s
unprofessional errors, the result of ceeding would have been differentd. at 694. “A
reasonable probability is a probability suffidiéa undermine confidence in the outcoméd”
1. Failure to Interview and/or Call Witnesses
a. Angela Walton and Devon Schultz

Petitioner first contends that his trial attorney was ineffective for failing to interview
Angela Walton and Devon Schultz (who were botimvicted of crimes related to the failed
burglary of the Harbor home)Seedoc. 1 at PagelD 25. Respontiélefends that these sub-
claims are procedurally defaulted due to Petiti@nfailure to raise them on direct appeal or in
his post-conviction petitionSeedoc. 7 at PagelD 99. Respondemirgument is well-taken. On
direct appeal, Petitioner made a general arguntiest his trial counsel failed to interview
witnesses, without idenyiing the witnesses or d¢ir potential testimony. Seedoc. 7-14 at
PagelD 270-71. In his post-conviction prodegd, Petitioner specifically identified 12
witnesses that, he argued, h@munsel should have interviewedddor called as witnesses, but

neither Walton nor Schultz was name8leedoc. 7-27. Therefore, because Petitioner failed to
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exhaust these sub-claims in state court aadbthio courts would no longer entertain thethey
are procedurally defaultedsee Wong v. Mong$42 F.3d 313, 322 (6th Cit998) (finding that
an ineffective assistance cobunsel claim was proceduraltyefaulted where the petitioner’s
argument in state courts relied updifierent grounds than in hisabeagpetition).

In any event, Petitioner's sub-claims that counsel was ineffective for failing to
interview Walton and Schultz -- would fail on theerits. Petitioner claims they were important
defense witnesses who would testtiat they changed their stories to implicate Petitioner so that
they would be eligible for potéial early release from prisorSeedoc. 1 at PagelD 25-26. As a
preliminary matter, Mr. Rion (Petitioner’'s ttizounsel) hired a private investigator that
interviewed Walton and attempted to interview SchuBeedoc. 7-89 at PagelD 1318-19, doc.
7-91 at PagelD 1626, doc. 7-94 at PagelD 1924MG@reover, both Walton and Schultz testified
on behalf of the Government dlg Petitioner’s criminal trial. Petitioner’s trial counsel
effectively cross-examined both of them regagdwhy Petitioner was nanentioned in their
initial statements to policeSeedoc. 7-89 at PagelD 13118, doc. 7-91 at PagelD 1609-11,
1617-19. Petitioner’'s counsel fher cross-examined Walton amrning whether or not she was
promised judicial (early) release from prisam exchange for agreeing to testify against
Petitioner. Seedoc. 7-89 at PagelD 1318-19. Petitiorsgraccordingly, unable to show how he
was prejudiced. Walton and Schutestified at his trial, and thugh his attorney’s effective
cross-examination of them, the jury was alertedhto fact that they pentially changed their

stories to the police in exchanfye potential early release.

® An Ohio court will not entertain a secondtifien for post-conviction relief unless the petitioner
demonstrates: (1) he or she he was “unavoidatdyented” from discovering the new evidence on which
he relies or (2) he or she is relying on a new fedmaratate right that applies retroactively. Petitioner has
not demonstrated that he could meet either efghexceptions to file a second post-conviction petition.
Ohio Revised Code § 2953.23(A). Additionally, Petigr has already filed a direct appeal and an Ohio
App. R. 26(B) application to re-open his direcpagl (doc. 7-21), and Ohio does not allow successive
Ohio R. App. P. 26(B) applicationState v. Twyford833 N.E.2d 289, 290 (Ohio 2005).
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b. Pete Roach, Pat Dixon and Rick Kapperman

On the other hand, Petitioner’s sub-claimet this attorney, Mr. Rion, failed to call Pete
Roach, Pat Dixon, and Rick Kappermanaimesses were properly preservedhabeaseview
because he raised these sub-claims in his post-conviction procee8awgoc. 7-27 at PagelD
489-92, 563-64, doc. 7-31 at PagesP1-601. On appeal of therdal of his post-conviction
petition, the Court of Apgals held that his ineffective asaiste of counsel claim was barred by
the doctrine ofes judicatabecause Petitioner raised it on dirappeal. Doc. 7-33 at PagelD
635-36. When a state court declines to considentarits of a claim othe grounds that it has
already done s@&.g.,by holding the dim is barred byes judicata there is no procedural bar to
habeageview. Post v. Bradshan621 F.3d 406, 416 (6th Cir. 2010).

On direct appeal, the OhicoGrt of Appeals rejected Petitiareineffective assistance of
counsel claim on the meritstating, in relevant part:

In his Third Assignment of ErrorDixon contends that counsel was
ineffective because he failed in a variety of ways to adequately prepare for trial.
However, the record belies his claimBecause trial counsel’'s performance was
not deficient, this Assignmewf Error must be overruled.

In order to prevail on a claim aheffective assistance of counsel, the
defendant must show both deficientrfpemance and restihg prejudice.
Strickland v. Washingtorf1984), 466 U.S. 668, 104 S. Ct. 2052. To show
deficiency, the defendant must show tbatinsel's represerttan fell below an
objective standard of reasonablenesd. Trial counsel is entitled to a strong
presumption that his conduct falls withiretivide range of effective assistance.

Id. The adequacy of counsel's perforrmarmust be viewed in light of all the
circumstances surrounding the trial coudqaedings. 1d. Hidsight may not be
allowed to distort the assessment of whais reasonable in light of counsel’s
perspective at that tim&tate v. Cook1992), 65 Ohio St.3d 516, 524, 605 N.E.2d
70.

Even assuming that counsel’'s performance was ineffective, the defendant
must still show that thimeffectiveness adversely impacted the judgm&tate v.
Bradley(1989), 42 Ohio St.3d 136, 142, 538 Ne& 373. Reversal is warranted
only where the defendant demonstrates theate is a reasonable probability that,
but for counsel's errors, the result of the proceeding would have been different.
Id.

Dixon was represented by an expeded criminal dense attorney.
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Counsel stated that he had taken a petsaterest in Dixon’s case. Counsel, in
furtherance of his defense of Dixon: flléwo motions to suppress and a liminal
motion; met with Dixon on numerousccasions; reviewed all of Dixon’s
correspondence (amounting to at leasttghpages); visited the crime scene;
reviewed video of the motion to supss hearing; reviesd police reports
numerous times; hired a private inveatmy who interviewd witnesses; and
prepared his voir dire, cross examinatioasd outlined his closing argument in
advance of trial. Counsel stated tharthwas nothing more he could have done.

Furthermore, counsel explained ybixon’s ideas for his defense would
have at best been fruile, and at worst could have been detrimental to the
defense. For example, counsel stated that in this case a motion for a change in
venue would have been a waste of timed the trial court agreed. He also
pointed out even if other individuals playagart in planning the crimes, it would
not negate Dixon’s own substantial role.

Dixon claims that counsel failed toterview witnesses that would have
benefitted his defense, but he does not identify who these witnesses are.
Similarly, Dixon insists that counsel shdutave subpoenaed witnesses to testify
for the defense. However, the record refigbat less than a week before the trial,
Dixon was in agreement with coun'sehdvice not to call witnesses....

Doc. 7-17 at PagelD 384-86.

The Court of Appeals reasonably found thHetitioner’'s trial attorney effectively
represented him. Further, Remer’'s sub-claim -- that hisocnsel failed to interview Pete
Roach -- is flatly refuted by the recofrdIn his petition for postonviction relief, Petitioner
concedes Pete Roach was interviewed by the private investigator hired by defense counsel. Doc.
7-27 at PagelD 490-91. Further, Pete Roach trensported from prison to the court and was
ready to testify at Petitioner’s criminal triaBeedoc. 7-27 at PagelD 490, doc. 7-94 at PagelD
1911-12. After the prosecution rested, Mr. Rion medithe trial judge (outside the presence of
the jury) that Pete Roach was there to testify,itos his and Petitioner’s joint decision to not

call him as a witnessSeedoc. 7-94 at PagelD 1911-12. Thialtjudge then asked Petitioner,

" Petitioner asserts that Pete Roach was an impaitdahse witness because he wrote him a letter in
which he admitted to lying to the police aboutift@ter's involvement in the failed burglary of the
Harbor home.Seedoc. 1 at PagelD 25-26. Petitioner atexcl statement from Pete Roach (which was
also submitted to the Ohio courts in his post-conviction proceedings). Contrary to Petitioner’s assertion --
that he was not involved at all in the failed bargl-- Pete Roach states that Petitioner was, in fact,
present outside the victim’s home immediately after she was Sketloc. 7-27 at PagelD 533.
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“Is that your wish to notall Mr. Roach, then, Mr. Dixon?"nal Petitioner responded, “Yes, sir.”
Id.

Petitioner claims his counsel was furtherfiieetive for failing to interview and call Pat
Dixon (his grandmother) and Rick Kapperman (his uncle) as witneSgedoc. 1 at PagelD 25-
26. He contends they could have testified fagela Walton lived with them in South Carolina
after the crime occurred, during which time she allegedly told them that Pete Roach planned the
failed burglary of the Harbor hagmand Petitioner was not involve8&ee idNeither the affidavit
of Pat Dixon nor Rick Kapperman -- submittedhe state courts in Petitioner’s post-conviction
proceedings -- support treeassertions, howeveGeedoc. 7-27 at PagelD 565-68. Further, had
Pat Dixon and Rick Kapperman been called as s#eg, they could not hatestified as to the
alleged statements that Angela Walton made to them in South Carolina, as it would be
inadmissible hearsaySeeOhio Evid. R. 801, 802.

In sum, with regard to all these potentiatnesses, Petitioner has failed to show that his
counsel’s performance was deficient, and thaivae prejudiced by his oosel’s representation,
based on counsel’'s failure totémview and/or call these witages to testify at trial. See
Strickland 466 U.S. at 687. Angela Walton and Dev®chultz testified for the state, and
Petitioner’'s counsel effectively cross-examirteédm. Pete Roach wasesent to testify, but
Petitioner himself declared in open court thaditenot wish to call him as a witness. Finally,
with regard to Pat Dixon and Rick Kapperm&etitioner has failed tgshow how they could
have provided admissible testimony to help his defense.

2. Failure to Introduce Documents into Evidence

Petitioner’'s next sub-claim is that his coelnwas ineffective for failing to introduce the

8 Ohio Evid. R. 801(D)(2)(e) does not apply to Angela Walton’s alleged statemecause it was made
after the failed burglary and thus was not made “durirggdburse and in furtherance of the conspiracy.”
Ohio Evid. R. 801(D)(2)(e).
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following documents into evidence: his passpaitline tickets and medical records from a
Texas hospital -- which, he allegesupports an alibi defense thatwas not in the United States
at the time of the failed burglarySeedoc. 1 at PagelD 27. However, the trial transcript
demonstrates that an airline ticket, a passport, visa were, in fact, admitted into evidehce.
Seedoc. 7-93 at PagelD 1856-59; doc. 7-94 at PagelD 1908, 1948. Moreover, those documents
do not support an alibi defense, as he clairRgtitioner submits recordsf an airline ticket
issued to him from Columbus, Ohio to BiCity, Belize on April 202005, and another ticket
issued to him from Belize City, Belize to @mbus, Ohio on June 2-3, 3005. Doc. 1-1 at
PagelD 49. There are also two visas authagiRetitioner to visit Belize: one dated May 24,
2005 and expiring June 19, 2005 thecond dated September 2805 and expiring on October
15, 2005. Doc. 1-1 at PagelD 4@he Texas hospital records are dated in October 2005. Doc.
1-1 at PagelD 52-55. The failed burglary tae Harbor home occurred on June 24, 2005.
Therefore, Petitioner failed on both prongs of Steicklandtest: (1) he failed to show his
counsel’'s performance was deficient becausditiein fact, introduce most of the documents;
and (2) he failed to show he was prejuditetause these documents do not support an alibi
defense.See Strickland466 U.S. at 687.
3. Cross-Examinationof Brandon Deskins
Petitioner also argues “counsel never cross-examined Agent Deskins about listing the

wrong William Dixon in the Incident Report.” Doc. 1 at PagelD 27. He is apparently referring

° Further, it appears his counsel attempted to adthir related documents, hilie judge sustained the
state’s objection to admission of such eviden&ee, e.g.doc. 7-89 at PagelD 1331-32. The hospital
records were also proffered into eviden&eedoc. 7-93 at PagelD 1852-53. On direct appeal, Petitioner
argued his counsel should have authenticated thesemdmts. The Court of Appeals noted, “Because
Detective Ward testified that he had attempted without success to verify the documents, it is unlikely that
defense counsel would have been successful. Irea@yt, the documents were admitted into evidence,
but they showed dates [and] months before and #iftecrimes occurred, not during or near the time of

the crimes.” Doc. 7-17 at PagelD 386.

21



to the Incident Report attached as Exhibit B toHabeaspetition. Seedoc. 1-1 at PagelD 40.
He claims the Report lists the wrong “William Rixon” because it has the incorrect birth year
and birth place.See id.at PagelD 19. There is no indice that the Report was prepared by
Brandon Deskins, howeveSeedoc. 1-1 at PagelD 40. Therefore, Petitioner has failed to show
that counsel’s performance was deficientrfot raising this isseion cross-examination.
4. Petitioner’s Right to Testify

Petitioner’sfinal ineffective assistance of counsel sub-claisnthat his attorney denied
him the right to testify on his owbehalf at his criminal trial. Seedoc. 1 at PagelD 27. The
Ohio Court of Appeals deniedishsub-claim, finding that Petither waived his right to testify
knowingly and voluntarily because there was no ewden the reca showing otherwise. Doc.
7-17 at PagelD 3865See alsadoc. 7-14 at PagelD 272 (PetitioiseAppellate Brief) (stating
“[e]vidence of this denial of thright to testify does not appaarthe record”). “[A]lthough the
ultimate decision whether to testify rests with deéendant, when a tacticdécision is made not
to have the defendant testify, thdfatalant’s assent is presumeddbdge v. Haeberlin579 F.3d
627, 639-40 (6th Cir. 2009) (quotirignited States v. Webhe208 F.3d 545, 551 (6th Cir.
2000)). Thus, “a defendant must aldre trial court that he desirés testify or that there is a
disagreement with defense counsel regaydvhether he should take the stantd” Otherwise,
the Court assumes a defendantaiver of the right to tesyfis knowing and intentional.ld.
Therefore, as there is no indication in the record of Petitioner notifying the trial court of his
alleged desire to take the stamlde Ohio Court of Appeals reasonably denied this ineffective
assistance of counsel sub-claim. Moreover tiBag@r has failed to shoWwow he was prejudiced
by not testifying, given that hgrovides no detail about the sulvata of his proposed testimony.

Seedoc. 1 at PagelD 27Accord Hodge579 F.3d at 640 (finding thatheabeaspetitioner failed
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to establish ineffective assistance of counfeel allegedly denying Imn his right to testify
because there was no evidence in the recordthapetitioner made that desire known to the
trial court and, alternatively, because the petérodid not show how his testimony would have
changed the result of his trial).

D. Ground Three

In his third ground for relief, Petitioner argubat the trial court @ed when it denied his
motion for a new trial, which was premised oreWly discovered evidence” -- an affidavit of
Pete Roach; letters from Angela Walton and@eSchultz; and recorded conversations between
him and his parole officer, Brandon Deskir&eedoc. 1 at PagelD 27-30.

Federahabeascorpus is only available to correcblations of federal law. 28 U.S.C. §
2254(a). “[l]t is not the province of a fedé¢ habeas court to reexamine state-court
determinations on state-law questionsEstelle v. McGuirg 502 U.S. 62, 67-68 (1991).
Accordingly, this Court cannot review Petitioner’s oiaio the extent it is premised on state law;
the Court can review this claionly for constutional error --.e., whether or not the denial of
his motion amounted to a violation lois federal due process rightSee id. Accord Pudelski v.
Wilson 576 F.3d 595, 611 (6th Cir. 2009). To ebthba constitutionablue process claim,

Petitioner must establish that the trial court'snglivas “so egregious’ thatt violated his right
to a fundamentally fair trial."d.

To the extent Groundhree is a cognizablbabeas corpulaim, it is procedurally
defaulted. Petitioner appealed the denial of his motion for a mevgitt months after the 30-day

deadline'® and the Court of Appeals found that héefd to show the reqsite good cause to

justify a delayed appealSeedoc. 7-47. See Stone v. Moqré44 F.3d 342, 348 (6th Cir. 2011)

° The trial court denied Petitioner’s motion for awgial on July 27, 2009, doc. 7-45, and Petitioner did
not file a motion for a delayed appeal until March 4, 2@idx. 7-46. An appeal must be filed within 30
days after the lower’s court’s judgmer&eeOhio App. R. 4(A).
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(finding that ahabeaspetitioner’s claim was proceduraltjefaulted for failure to follow Ohio
App. R. 5(A) (the Ohio rule permitting delayed apfs)). Alternatively, tb Court finds that the
trial court’s ruling was reasonalkd@d did not violate Petitioner’sderal due process rights. The
alleged “newly discovered evidence” was “mgrelmulative to former evidence” and did not
demonstrate “a strong probability that it will clgee the result if a new trial is granted,” as
required to warrant the grantiro a motion for a new trialState v. Hawkin612 N.E.2d 1227,
1235 (Ohio 1993) (citations omitted). Théare, Ground Three should be dismissed.
E. Ground Four

In Ground Four, Petitioner raises two prostorial misconduct sub-claims. He first
argues that Brandon Deskins falsely testified -- that his alibi deferggehe was in Belize at the
time of the failed burglary of the Harbor homeas not true -- and the prosecutor knew the
testimony was false.Seedoc. 1 at PagelD 31-32. This salaim is procedurally defaulted
because Petitioner did not raisestargument in his state-coymtoceedings, and it would now be
futile for him to do so. See Williams460 F.3d at 8Q6see also supraote 6. Further, this sub-
claim is not supported by the record. Deskins eeittonfirmed nor denied that Petitioner was in
the United States at the time of the failed burglé@gedoc. 7-93 at PagelD 1872-90. Rather, he
testified that he had several telephone conversatvith Petitioner in May, June and July, 2005.
See id. He specifically recounted a May 31, 2005 telephone call during which Petitioner told
him he was in South Carolina, and also a voicemail message from Petitioner in the beginning of

June 2005 (in which he did not indiegrom where he was calling).Id. at PagelD 1877-78.

' To prove that a prosecutor knowingly subornedupgrio obtain a conviction, the defendant must
demonstrate that the testimony referred to was lgtizdse, it was material, and the prosecutor knew it
was false. United States v. Lochmond890 F.2d 817, 822 (6th Cir. 1989). The statement must be
“indisputably false,” rather than simply misleadingd. at 823. Even had Deskins testified that
Petitioner's alibi defense was not true, such a seténwvould not have been “indisputably false.”
Petitioner himself admitted in his written statementht police that he was present near the scene of the
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Second, Petitioner argues thhe state withheld recordingsf his conversations with
Deskins and correspondingllidags in violation ofBrady v. Maryland 373 U.S. 83 (1963)See
doc. at PagelD 31-32. Petitier properly preserved thisusclaim in his post-conviction
proceedings in state courBeedoc. 7-27 at PagelD 500-01; doc. 7-31 at PagelD 602-03. The
trial court rejected hi8rady claim, stating, “The existence of this tape was known at trial and
defense counsel chose not to present this evidehherefore, the exister of this tape is not
new evidence.” Doc. 7-29 at PagelD 574. The ColuAppeals did not spéally address this
claim!® Seedoc. 7-33.

The Court finds this sub-claim fails forvegal reasons. FirsDeskins did not deny
having phone conversations with Petigo, so impeachment was unnecess&gedoc. 7-93 at
PagelD 1872-90. Secondgtle is no evidence th#te state withheld threcordings and phone
logs. In fact, in hishabeaspetition, Petitioner concedes thais counsel had copies of the
telephone recordingsSeedoc. 1 at PagelD 2(Bee also United States v. Cla828 F.2d 733,
738 (6th Cir. 1991) (finding nBradyviolation “where a defendarknew or should have known
the essential facts permitting him to take adagetof any exculpatory information,” or where
the evidence is available to defendant from another source”). Third, Petitioner has failed to
demonstrate that the recordings and phone loge waterial to the proceedings, as required to
establish @rady violation. See Brady373 U.S. at 87Apanovitch v. Bobhy648 F.3d 434, 437-

38 (6th Cir. 2011). AccordinglyGround Four should be dismissed.
. RECOMMENDATION
Based on the foregoing analysis, it RECOMMENDED that Petitioner's § 2254

petition for a writ of habeas corpusbe DISMISSED with prejudice and this case be

failed burglary. Seedoc. 7-93 at PagelD 1818-24.
12 This Court thus looks to the trial court’'s decisias, it was “the last state court to issue a reasoned
opinion on the issue.Joseph v. Coylel69 F.3d 441, 450 (6th Cir. 2006).
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TERMINATED upon the Court’s docket.

Reasonable jurists would not disagree Wi recommended dispositions on all grounds
for relief. See Slack v. McDanieb29 U.S. 473, 484 (2000). Theved, if Petitioner seeks leave
to appeal, the CouRECOMMENDS that Petitioner b®ENIED a certificate of appealability

on all claims presented here, and als®@B&IED leave to proceenh forma pauperi®on appeal.

January7, 2013 s/Michael J. Newman
UnitedStatesMagistrateJudge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sffex; written objections to the
proposed findings and recommendations wWitf@URTEEN days after being served with this
Report and Recommendation. Pursuant to FedCiR. P. 6(d), this pgod is extended to
SEVENTEEN days because this Report is being setwedne of the methodsf service listed

in Fed. R. Civ. P. 5(b)(2)(B)(Cor (D) and may be extendddrther by the Court on timely
motion for an extension. Such objections shadicHfy the portions of t Report objected to and
shall be accompanied by a memorandum of lawuipport of the objections. If the Report and
Recommendation is based in whole or in pgbn matters occurring of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otlmase directs. A party marespond to another paisyobjections
within FOURTEEN days after being served with a copgréof. Failure to make objections in
accordance with this procedure may forfeit rights on ap@ea.United States v. Walte638 F.

2d 947 (6th Cir. 1981)fhomas v. Arnd74 U.S. 140 (1985).
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