Moore v. Burger King et al

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

RICKY L. MOORE,
Case No. 3:11-cv-151

Raintiff,
District Judge Walter Herbert Rice
Magistrate Judge Michael R. Merz
_VS_
BURGER KING,et al,

Defendants.

REPORT AND RECOMMENDATIONS

This case is before the Court on Defendaltstion for Summary Judgment. (Doc. 22).
The parties have fully briefed the issudd,,(Doc. 24, 25), and the Main is ripe for decision.
Because a summary judgment motion is classeiedispositive under the Magistrate’'s Act, the
Magistrate Judge offers the following propostadings of fact ad recommendation for
disposition for final determation by District Judge Rice.

Plaintiff Rcky L. Moore brought this actiopro seand is therefore entitled to have his
pleadings liberally construedwilliams v. CSX Transportation Co., Ing43 F.3d 502, 510 {6
Cir, 2011), citingFederal Exp. Corp. v, Holowecls52 U.S. 389, 402 (2008); see albiaines
v. Kerner 404 U.S. 519, 520-21 (197B8stelle v. Gamble429 U.S. 97, 106 (1976)McNeil v.
United States508 U.S. 106, 113 (1993).

Mr. Moore brought this action amst his former employer Burger King and his former

supervisor Matthew Daugherty allegi that they retaliad against him in violation of Title VII
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of the 1964 Civil Rights Act, 42 U.S.C. § 200@¢,seq.(Title VII) and the Age Discrimination
in Employment Act, 29 U.S.C. §8 628t seq.(ADEA). (Doc. 2)1. Specifically, Mr. Moore
alleges that in October, 2009, he filed a claimaxfe and age discrimination with the Ohio Civil
Rights Commission (OCRC) which the OCRGCsrdissed and which dismissal the Equal
Employment Opportunity Comission (EEOC) affirmed. Mr. Bbre claims that Mr. Daugherty
became his supervisor in January, 2010; ithdflarch, 2010, Mr. Daugherty demoted him and
reduced his pay; and that Mr. Daugherty took thexgens in retaliation for his (Mr. Moore’s)
previous protected activity oflihg charges with the OCRC.

Defendants have moved for summary judgimam several grounds. (Doc. 22). First,
Defendants argue that Mr. Moosefetaliation claim is withoumnerit because Mr. Moore’s own
deposition testimony establishes that he hasewidence to support his retaliation claims.
Defendants argue next that thiegve articulated legitimatepndiscriminatory business reasons
for their actions and Mr. Moore is unable poove that those reasons were a pretext for
discrimination. Defendants alsagae that to the extetihat Mr. Moore haslleged race and age
discrimination, those claims are untimely and that, in the alternative, Mr. Moore is not able to
establish grima faciecase of either race or age discrimination.

In opposition to Defendants’ Motion, MMoore has alleged that Defendants have
engaged in unfair labgractices since September, 2008. (D). Mr. Moorealso argues that
he, a forty-eight year-old Black male, was denilbe opportunity to participate in a training
program at a training store whereas a younger whig¢e participated in the program, that
Defendants submitted a forged document to the OCRC investigator, that following his filing a

claim of discrimination with the OCRC., MRaugherty demoted him and reduced his pay, and

1 Mr. Moore does not state that his claims are brougthéuTitle VII. Because he could not sue Mr. Dougherty
individually under Title VII, the Court construes his ofai against Mr. Dougherty as brought under Ohio Revised
Code § 4112.02 which does allow for individual liability.



that Defendants’ witnesses did not work whtim for any length of tirme. Mr. Moore has not
produced any evidence admissible under Fe@iR.P. 56(c)(1) or (4) to support his opposition
to Defendants’ Motion.

In Reply, the Defendants essentially argo@ Mr. Moore has failed to come forward
with any admissible evidence that supports higrclar retaliation or that establishes a causal
connection between his protected activity amg adverse employmeattion Defendants took
against him that would establish pretext. (D@26). Defendants alsargue that Mr. Moore’s
arguments in opposition are rmsed on record facts.

Summary judgment is proper "if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuiné dispute
as to any material fact and the moving partyemgitled to judgment as a matter of law."
Fed.R.Civ.P. 56. On a motion for summary jogt, the movant has the burden of showing
that there exists no genuine [dispute] of material fact, and the evidence, together with all
inferences that can reasonably be drawn therefroust be read in the light most favorable to
the party opposing the motionAdickes v. S.H. Kress & Ca398 U.S. 144, 157-59 (1970).
Nevertheless, the mere existencesomealleged factual dispute tveeen the parties will not
defeat an otherwise properly supported motiansitmmary judgment; the requirement is that
there be naenuine[dispute] ofmaterial fact. Anderson v. Liberty Lobby, Inc77 U.S. 242,
247-48 (1986) (emphasis in original). Summaigggment procedure is properly regarded not as
a disfavored procedural shortcbyt rather as an integral parftthe Federal Rules as a whole,
which are designed to "secure the just, speedyiaexpensive determitian of every action."”

Celotex Corp. v. Catrety77 U.S. 317, 327 (1986).

2 The word“dispute was substituted fdtissué in Fed. R. Civ. P. 56 as of December 1, 2010. The
amendment, according to its drafters, ditletange the summary judgment standard.



Read togethdriberty LobbyandCelotexstand for the proposition that a party may move
for summary judgment asserting that the oppogady will not be able to produce sufficient
evidence at trial to withstand a Rule 50tmo for judgment as a matter of lavsee, Street v.
J.C. Bradford & C0.886 F.2d 1472, 1478t?&2ir. 1989). If, after sufficient time for discovery,
the opposing party is unable to demoatgtrthat he or she can do so underlierty Lobby
criteria, summary judgment is appropriatel. The opposing party must "do more than simply
show that there is some metaphysidalubt as to the material facts.Matsushita Electric
Industrial Co., Ltd. v. Zenith Radio Cor@.75 U.S. 574, 586 (1986).

The moving party

[A]lways bears the initial respongity of informing the district
court of the basis for its motioand identifying those portions of
"the pleadings, depositions, samers to interrogatories, and
admissions on file, together withe affidavits, if any," which it
believes demonstrate the absenca génuine [dispute] of material
fact.

Celotex,477 U.S. at 323;see also, Boretti v. Wiscom830 F.2d 1150, 1156 {6Cir. 1991)
(citation omitted). In ruling on a motion for mary judgment (in othewords, determining
whether there is a genuine [disputd] material fact), "[a] district court is not ... obligated to
wade through and search the entire record for some specific facts that might support the
nonmoving party's claim."Interroyal Corp. v. Sponselle889 F.2d 108, 111 {B6Cir. 1989),
cert. denied494 U.S. 1091 (1990). Thus, in determinwigether a genuine dispute of material
fact exists on a particular isswegcourt is entied to rely only upon those portions of the verified
pleadings, depositions, answersitderrogatories, and admissions file, together with any
affidavits submitted, specifically celd to its attention by the parties.

With these principles in mindhe facts of this case, for gnoses of the present Motion,

are as follows.



Vicki Francis is a District Manager for the Burger King Corporation. Declaration of
Vicki Francis, May 8, 2012 (“Francis Dec.”), D@22 Attachment 1 thereto, PagelD 230. Burger
King is in the “fast food” or uick service” restaurant businesmsd has an operational structure
for each of its restaurants and distriéts.A district manager overseasnumber of Burger King
restaurantsld. A general manager is responsible for the overall operations of one restaurant and
reports to a district managdd. An assistant general manageports to the general manager
and is responsible for the apéions of a store in thgeneral manager’s absentak.

There are usually two shift coordinators @ach restaurant who report to the general
managerld. at PagelD 230-31. Shift coordinat@i® non-exempt hourly employees who assist
management personnel with general operatduring the coordinator’'sssigned shift.1d. at
PagelD 231. District managers, general ngans, assistant general managers, and shift
coordinators must be “Serve Sdafertified” which requires thahey be efficient at operating
each station within the restaurant and capablmanaging the minute-to-minute operations of
the restaurantld. Each Burger King restaurant has affsbf team members who are responsible
for the minute-to-minute duties such as pregpeandwiches, stockingashge areas, operating
cash registers, and ensuring customer satisfackibn.

Burger King requires that all prospectivefshoordinators be traed at a Burger King
training restaurant and become “Serve Safe @attibefore assuming shi€oordinator duties.

Id. The training lasts about severeks, takes place at a trainistgre, and requires the trainee
to become efficient at each work station in the restautdant.The training includes performing
the following job responsibiliéis: (1) opening and closingethrestaurant; (2) managing and
operating the restaurant during assigned sh{®$ providing production direction to team

members; (4) delegating duties to team memb@jsdirecting, trainig, and motivating team



members during shifts; and (6) completingecklists and procedures for cash reporting,
inventory control, and $eduling during a shiftld.

Burger King generally trains a team membarthe-job in the restaurant at which he or
she will regularly work.ld. Team member duties include: (1) greeting customers; (2) receiving
orders; (3) processing payments; (4) operating cash registemme(aring anghackaging food
and drink products; (6) cleaning the kitchem @ning room areas; (7) unloading and stocking
inventory; and (8) working multiple workstations.q., front counter, drive-thru, prep boards,
expediter, etc.)ld.

Mr. Moore met Donnie Smith, a district managsra jobs fair ifMay, 2008, where they
discussed the possilyti of Mr. Moore becoming a Burger King employee. Ricky Moore
Deposition, Feb. 7, 2012, Doc. 21 at 100-03geP@ 113-14 (filed May 18, 2012)(“Moore
Depo.”). Subsequently, Mr. Moore m&ith Mr. Smith at Burger Kig’s Brown Street restaurant
and they discussed Mr. Moore’s potential empient by Burger King as a shift coordinatad.

Mr. Moore began working for Burger King on May 14, 2008. Mr. Moore signed his
employment paperwork with help from Carol Dawiso was, at the time, the general manager of
the Brown Street Burger King restaurant. Moore®eEXxs. D, E, F, H, and L thereto. Burger
King sent Mr. Moore to train und&/icki Francis who was a training manager for Burger King at
the time and who managed a Burger King tragnirestaurant locatedn Brandt Pike. Moore
Depo. At 104-07, PagelD 114-15; Francis Dec. PagelD 232.

Ms. Francis tried to help Mr. Moore withettraining to become a shift coordinatdd. ;
Moore Depo. at 107, PagelD 115. However, aftdew weeks of trainingt the Brandt Pike
restaurant, Ms. Francis conded that Mr. Moore was not cdpe of performing the shift

coordinator duties. Francis Dec., PagelD 232s. Francis observed that Mr. Moore would



show up at varying times for work—sometimesry early and sometimes late—that he was
generally slow and appesat to struggle to unddgesxd what was required of him, and that he
demonstrated poor leadership skilld. Burger King removed Mr. Mare from being trained by
Ms. Francis at the Brandt Pike restaurart aent him to the Brown Street restaurddt.

At the Brown Street restaura Mr. Moore reported directlfo Carol Davis who was the
general manager of that restant. Declaration of Carol Imeons-Davis, May 8, 2012 (“Davis
Dec.”), Doc. 22 Attachment 2 thereto,ge#D 234-35; Moore Depo. at 110-12, 115, PagelD 116,
117. Dwayne Smith, an African-American male, who was the same age as Mr. Moore, was the
assistant manager at the Brov8treet restaurant. Moore Depasypra. In addition, Joel
McNealy, a Caucasian male and Athena [last name unkown], an African-American female, were
the shift coordinators at the @wn Street restaurant. Moddepo. at 110-12, PagelD 116; Davis
Dec., PagelD 235.

When Mr. Moore returned to the Brown Streestaurant, he worked as a team member
because he had failed to complete shift coordimta&ining at the Brandt Pike restaurant. Moore
Depo. at 137-39, 145-49, PagelD 122-23, 1242&yis Dec., PagelD 235. Although Mr.
Moore was performing team mmber duties, Burger King continued to classify him as a
manager-in-training and paid him $10.00 per hous, dtandard rate for shift coordinators and
which was higher than the wage for teemambers. Moore Depo. at 137-39, 145-49, 162-65,
PagelD 122-23, 124-24, 129; Davis Dec., PagelD 235.

Ms. Davis monitored Mr. Moore’s performanas a team member in order to assess his
potential for becoming a shift coordinator. Davis Dec., PagelD 235. Ms. Davis observed Mr.

Moore perform his duties inaccurately, fingently, and belowbasic standards.ld. For



example, she observed that Mr. Moore was untablerepare hamburgers in a timely fashion.
Id.; Francis Dec., PagelD 232.

Mr. Moore failed to show up for work on teiaday, June 14, 2008, and failed to contact
anyone at Burger King concerning his absence urtittishbefore the end of his scheduled shift.
Moore Depo. at 116-121, PagelD 11d;, Ex. B thereto, PagelD 179. Mr. Smith, the assistant
manager at the Brown Street restaurant, ddxeMoore a Written Counseling for the incident.
Id.

In September, 2008, Mr. Smith, the area manager for Burger King who had hired Mr.
Moore, removed Mr. Moore from the managemi@ntraining program due to his failure to
properly perform some basicstes like making sandwiches in a timely fashion. Davis Dec.,
PagelD 236. About this santene, Ms. Davis told Mr. Moore¢hat he was not “Burger King
material” and that Burger King would not permitrhto continue to traias a manager. Moore
Dep., Ex. E thereto, PagelD 182. Mr. Moore mgwerformed shift coordator duties. Davis
Dec., PagelD 236; Francis Dec., PagelD 232; Moore Depo. at 114, 137-39, 145-49, PagelD 117,
122-23, 124-25. During Mr. Moore’s employmenthwBurger King, he performed only team
member dutiesld. at 137-39, 145-49, PagelD 122-23, 125.

On November 8, 2008, Burger King, gaMe. Moore another written warningld. at
132-35, PagelD 121-22td., Ex. C thereto, PagelD 180. timat warning, Ms. Davis indicated
that on November 7, 2008, Mr. Moore had failedmark the station to which he was assigned
and that it was his responsibility to meet Burfférg’s standard of makg a sandwich in thirty
seconds or less and to have speed of servitenwthe standard of two minutes and fifteen
secondsld. The warning also indicated that Mr. Mednad been verbally warned in September

about his performance as a manager-in-traimihg/hich time Burger King removed him from



the training programld. Mr. Moore continued to perforteam member duties and receive the
higher shift coordinator payate. Moore Depo. at 137-3%45-49, 162-65, PagelD 122-23, 124-
25, 129; Davis Dec., PagelD 236.

On December 24, 2008, Mr. Moore filed a Gjeaof Discriminatiorwith the OCRC and
the EEOC alleging that Burger King discrimirchitegainst him on the bases of race and age.
Moore Depo., Ex. E thereto, PagelD 182. Speailly, Mr. Moore allegd that Burger King
discriminated against him when, after he attenoleel week of manager training, it denied him
further training and a promotion the position of shift coordinatoild. On September 30, 2009,
the OCRC advised Mr. Moore that it had deteredithere was no probable cause to believe that
Burger King had engaged in an awful discriminatory practiceld., Ex. F thereto, PagelD 183-
84. On December 22, 2009, the EEOC advised Mr. Moore that it had adopted the OCRC'’s
findings and was closing its filen his charge against Burgemigiand it (EEOC) issued a Right
to Sue Notice. Moore Depat 188-89, PagelD 13%., Ex. G thereto, PagelD 185. Mr. Moore
received the EEOC’s notice and Right to Sudidéoin late December, 2009, or early January,
2010. Moore Depaat 189, PagelD 135.

John Falk, Jr., was a human resources gembor Burger King during the period of
about January, 2009, through December, 201Ecldpation of John Falk, Jr., May 9, 2012
(“Falk Dec.”), Doc. 22, Attachment 3 theto, PagelD 237. On or about January 1, 2010,
Matthew Dougherty became the general manager of the Brown Street restdyrBeiclaration
of Matthew Dougherty, May 11, 2012 (“DougherBec.”), Doc. 22, Attachment 4 thereto,
PagelD 240. When Mr. Dougherty started workatghe Brown Street restaurant, Mr. Moore
was performing team member dutiekl. Shortly after he began wong at the Brown Street

restaurant, Mr. Daugherty observed that Mr. Moore made sandwiches too slowly, moved slowly,
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and did not appropriatelyerform his job dutiesld. Mr. Dougherty consulted with Mr. Smith,
the district manager and Mr. Falk about N#toore’s continued employment and in February,
2010, Mr. Dougherty gave Mr. Moore a below-averggrformance review. Falk Dec., PagelD
237-38; Dougherty Dec., PagelD 24Moore Depo. at 192-99, PagelD 136-36,, Ex. |
attached thereto, PagelD 198-99.

Sometime after he assumed his duties atBhown Street reatirant, Mr. Dougherty
reviewed employees’ records and noted that Mr. Moore was receiving a wage of approximately
$10.00 per hour while team members weeeeiving between $7.00 and $8.00 per hour.
Dougherty Deg PagelD 241. Mr. Dougherty advised Mr. Smith and Mr. Falk what he had
determined about Mr. bbre’s rate of payld.; Falk Dec., PagelD 2338. On or about March
11, 2011, after consulting with Messrs. Smittd &alk, Mr. Dougherty officially changed Mr.
Moore’s title from shift coordinatato team member and reduced. Wloore’s rate opay to that
of a team member. Dougherty DeRagelD 241; Falk Dec., PagelD 238-39.

On March 12, 2010, Mr. Moore filed a Chargela$crimination with the OCRC alleging
that Burger King retaliated against him when it demoted him from the position of shift
supervisor to the position of crew membéidoore Depo., Ex. J thereto, PagelD 200. On May
15, 2010, Mr. Moore voluntarily terminated his @oyment with Burger King. Moore Depo. at
171-72, PagelD 131; Falk Dec., PagelD 2B@jugherty Dec., PagelD 242. On or about
February 24, 2011, the OCRC askil Mr. Moore that it had, itlally and on reconsideration,
determined that there was no probable causeel@®ve that Burger King had engaged in
discriminatory practices. PagelD 197. On i\pr 2011, the EEOC advised Mr. Moore that it had

adopted the OCRC'’s findings, waksing its file on his Chargand issued him a Right to Sue
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Letter. Moore Depo., Ex. H attasth thereto, PagelD 196. Mvloore filed thisaction on May
9, 2011. (Doc. 2).

The Court notes that Mr. Moore’s Complainttims Court alleges oylthat Burger King
retaliated against him when it demoted him from the position of shift coordinator to team
member and reduced his salary from the shifirdinator level to theeam member levelld.

Title VII prohibits discrimination in employnm¢ on the basis of ace, color, religion,
sex, or national origin.” 42 U.S.C. 8§ 2000e-2(a)(t)also prohibits realiation against an
employee “because he has opposed any praciéck an unlawful employment practice by this
subchapter, or because he has made a chartjiiedesssisted, or parifgated in any manner in
an investigation, proceeding, drearing under this subchaptedd2 U.S.C. § 2000e-3(a).
Similarly, the ADEA prohibits discrimination in ggfoyment because of an individual's age as
well as retaliation against an individual “besathe has opposed any practice made unlawful by
this section or because sucklindual ... has made eharge ... under this aepter.” 29 U.S.C.

88 623(a)(1), (d).

In order to establish prima faciecase of retaliation, MiMoore must present evidence
that: (1) he engaged in activity protected by dtleand/or the ADEA,; (2) Burger King and Mr.
Daugherty knew that he had engaged in thetgoted activity; (3) hesuffered an adverse
employment action; and (4) there is a causal connection between his protected activity and the
adverse employment actiorStrouss v. Michigan Dept. of Correctior50 F.3d 336, 342 {6
Cir. 2001), abrogated on different groundsAnpaugh v. Y&H Corp.546 U.S. 500 (2006) as
recognized inWrobbel v. Int'l Brotherhood Elec. Worke®38 F.Supp.2d 780, 790 (E.D. Mich.
2009)(citations omitted)(Title/Il retaliation claim); Spengler v. Worthington Cylinderg§,15

F.3d 481, 491 (B Cir. 2010)(ADEA retaliation claim).
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For purposes of the present Motionly, Burger King and Mr. Dougherty essentially
agree that Mr. Moore has establidhthe first three elements of @ima facie case; that is,
Defendants concede: (1) Mr. M@engaged in protected activity; (2) they knew that he had
engaged in that activity; and (3) Mr. Mooreffseed an adverse employment action. What
Burger King and Mr. Daugherty do argue, howeveth& Mr. Moore is noable to establish the
fourth element, a causal contien between his protected activiand the adverse employment
action.

The Sixth Circuit has repeatgdcautioned against infeng causation based on temporal

proximity alone. Wasek v. Arrow Energy Services, Inc., F.3d , , 2012 WL 2330824
(6™ Cir. June 20, 2012), citin§pengler v. Worthington Cyclinde®15 F.3d 481, 494 {6Cir.
2010)(“[T]lemporal proximity, standing alone, is retough to establish a causal connection for
a retaliation claim.”)(citingTuttle v. Metro. Gov't of Nashville474 F.3d 307, 321 {6Cir.
2007)); but see Mickey v. Zeidler Tool & Die Co0.516 F.3d 516, 525-26 {6 Cir.
2008)(reasoning that temporal pnmity may be enough when it so closely follows the protected
activity that there would be no other evidence to couple with the temporal proximity).
Therefore, if Mr. Moore is to survive sunamy judgment on his retaliation claim, he must
present causation evidence other than temgooadimity. Mr. Moore has failed to do so.

As noted by Burger King and Mr. Dougheriyly. Moore testified ahis deposition that
he does not havany evidence that Mr. Doughgts decisions to demote him to crew member
and to reduce his pay had anythingltowith his protected activity:

Q. What is your reason for leving that any actions they
[Defendants] took were in retaliation for something? What is the

something that you think they were retaliating for? What did you
do that caused them to retaliate against you?
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A. Taking them through this in eéhfirst place as far as the whole
legal procedure with the EEOC, the NAACP, the Ohio
Commission, that was my wilelreason for believing for the

retaliation.

Q. But Matthew [Dougherty] didn'start working for Burger King
at that location until January of 2010, correct?

A. Managers go and come, managease knowledge of their, the
individuals that are working in there for them.

Q. Okay. What evidence do you have that any actions Matthew
[Dougherty] ever took in retali@mn to your employment, what
evidence do you have that any of those actions had anything to do
with anything that he heard from other managers?

A. | never was at a manager megtso | don’'t have any evidence.

Q. So, and you don’'t have any documents that suggest that
Matthew [Dougherty’s] decisionsoncerning your employment—

A. Based on —

Q. — related to anything oththan your performance?

A. Based on being with me am®ming into a n& store and not
even having been there a whole month, and you have other
employees to work with and you can come up with this, with an
evaluation like this. And then otop of the evaluation like this,
forging it [referencing Februgy 2010, evaluation; Moore Depo.
Ex. | attached thereto, PagelD 198-99].

Q. Are you alleging that Matthew [Daugherty] forged the
document?

A. No, I'm not alleging that Matthew forged it. The documents are
forged but I’'m not alleging who did it.

Q. What evidence do you have that they were forged?
A. It is not my signature, it isot my writing or my signature.
Q. But you agree with the contsrof the document, correct?

A. My Signature, my writing. It's not about me agreeing with the
contents. If | didn’t wite it, | didn’t write it.
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Q. Okay. But you do agreeitlv the contety correct?
A. Yes.
Q. And you don’t have any evides that Matthew [Dougherty’s]
decision to lower your pay had yhing to do with your prior
complaints against Burger King, do you?
A. No.

Moore Depo. at 202-205, PagelD 139.

Mr. Moore admitted at his deposition that &greed with the contents of the below-
average evaluation which Mr. Dgherty gave to him in Felary, 2010. More importantly,
however, Mr. Moore admitted that he has abstlut® evidence that the Defendants’ actions
had anything to do with his protected activitifurther, Mr. Moore has not come forward with
any causation evidence in opposition to Defendants’ present Motion. Mr. Moore’s admissions at
his deposition that he has no evidence thdeants’ actions hadngthing to do with his
protected activity and his failure to come fordiavith causation evidence are fatal to his claim
that Defendants retaliated against him iolation of Title VII and/or the ADEA.

Keeping in mind its duty to liberally construg selitigant’s pleadings, this Court will
assumearguendothat, in addition to Isi retaliation claim, Mr. More has also alleged that
Defendants discriminated against him on the $asihis race and age when, after he attended
one week of manager training,dénied him further trainingra a promotion to the position of
shift coordinator.

As noted above, Mr. Moore filed a colamt with the OCRC on December 24, 2008,
alleging Burger King discriminated against him on the basis of race and age when it denied him
further manager training as well as a prdiom to shift coordinator. Moore Depo., Ex. E

thereto, PagelD 182. As also noted, on December 22, 2009, the EEOC advised Mr. Moore that it
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was closing the matter and it igslia right to sue noticeld., Ex. G thereto, PagelD 185. Mr.
Moore received that notice in late December, 2009, or early January, 2010. Moore Depo. at 189,
PagelD 135.

A discrimination litigant is required to file a civil action within ninety days of receiving a
right to sue notice from the EEOC. 423UC. 8§ 2000e-5(f)(1); 29 U.S.C. § 626(&8gay V.
Tennessee Valey AutB39 F.3d 454, 469 {BCir. 2003). However, becaa this requirement is
not jurisdictional, a court maypgaly equitable tolling, which permits plaintiff to avoid the bar
of the statute of limitations if despite all dugigence he is unable to obtain vital information
bearing on the existence of his claich. (internal quotations and citations omitted).

Mr. Moore has admitted that he received tilght to sue notice from the EEOC in either
late December, 2009, or early January, 2010. Thexetbis is not a case where application of
equitable tolling is appropriate. Giving Mr.ddre the benefit of the doubt, the Court will assume
he received the notice from the EEOC on thedastof January, 2010. MMoore did not file
the present action until May 9, 2011, long afternhreety-day period had passed. Mr. Moore’s
pro sestatus does not excuse noncompliance with phi€edural rule thahe file his action
within ninety days of receivinthe right to sue notice. Seere: G.A.D., Inc. 340 F.3d 331, 335
(6™ Cir. 2003).

Accordingly, to the extent that Mr. Moore has alleged that Defendants discriminated
against him on the basis of race and age whenwas denied continued manager training and
denied the opportunity to work as a shift ngera because Mr. Moore failed to timely file his
Complaint, the Court must dismiss it. S8eaham-Humphreys v. Memphis Brooks Museum of

Art, Inc.,209 F.3d 552, 557-58(&Cir. 2000)(citations omitted).
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This Court concludes that there are no genisgsiges of material fact and that Defendants
Burger King and Matthey Dougherty ardidad to judgment as a matter of law.

It is therefore recommended that DefemdaMotion for Summar Judgment, (Doc. 22),
be granted. It is alscecommended that judgment be endarefavor of Defendants and against
Plaintiff and that the Complaint ren be dismissed with prejudice.

July 5, 2012.

United States Magistrate Judge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed.R.Civ.P. 72(b), any party may serve and file specific, written objections
to the proposed findings and recommendations withimteen days after bey served with this
Report and Recommendations. réuant to Fed.R.Civ.P. 6(edhis period is automatically
extended to seventeen days because this Report is being served by one of the methods of service
listed in Fed.R.Civ.P. 5(b)(2)(B), (C), or (Rhd may be extended further by the Court on timely
motion for an extension. Such objections shadksy the portions of th&eport objected to and
shall be accompanied by a memorandum uppsrt of the objections. If the Report and
Recommendations are based inoléhor in part upon matters ogdag of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otlngse directs. A party nyarespond to another paisyobjections
within fourteen days after being served wittc@py thereof. Failure to make objections in
accordance with this procedure may forfeit rights on app®ak, United States v. Walte638
F.2d 947 (8 Cir. 1981);Thomas v. Arrd74 U.S. 140, 106 S.Ct. 466, 88 L.Ed.2d 435 (1985).



