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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

DAVID C. BIGI, et al.,
Plaintiffs, : Case No. 3:11-cv-229

District Judge Thomas M. Rose
-VS- Magistrate Judge Michael R. Merz

DETECTIVE ROBERT LARGE, et al.,

Defendants.

REPORT AND RECOMMENDATIONS

This case is before the Court on MotiorDaffendants City of Vandalia, Ohio, and Robert
Large for Judgment on the Pleadings (Doc. No. 17). Plaintiffs oppose the Motion in its entirety
(Doc. No. 21) and Defendants have filed a Reply in support (Doc. No. 22).

This case was referred to a Magistrate Jushgker the Dayton General Order of Assignment
and Reference because it was initially fifgd se (General Order of Jyu25, 2011, on the Court’s
website, at 4.) The case remains referred although Plaintiffs retained cddns&lmotion for
judgment on the pleadings is a dispositive motion on which a Magistrate Judge must render a
recommendation rather than a decision. 28 U.S.C. 8 636(b)(1)(A) and (B).

Plaintiffs purport to bring suit under 42 U.S81983 for deprivation of constitutional rights
on behalf of themselves and asdaf similarly situated persons; they seek compensatory damages
and declaratory and injunctive relief. (Amedd€omplaint, Doc. No. 14, PagelD 57, 63-64.)
Plaintiffs assert that Defendant Large is agmbfficer of Defendanti§/ of Vandalia, Ohio,Id.
at 74, PagelD 58. Vandalia alleifyehas a policy and procedureusiing an order and journal entry

form, issued by the Vandalia Municipal Court oguest of Vandalia police officers, for obtaining
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confidential and privileged documents without the showing of

probable cause, without the requient of sworn testimony, without

judicial oversight as to the recardbtained as a result of the “Order

and Journal Entry”, beyond the territorial jurisdiction of the Vandalia

Municipal Court and by magistrates who exceeded their power to

issue said “Order and Journal Entry” because there were not then

pending at the time of the issuance of the “Order and Journal Entry”

any case for which the documents were to be used, which policy and

procedure has been applied by and through the City’s Municipal

Court to all jurisdictions that falvithin the territorial jurisdiction

covered by the Vandalia Municipal Court and which has existed for

years.
Id. at § 5, PagelD 58. Vandalia is alleged toehacted under color of state law in making a
“template” for the “order and journal entry” availaltb its police officers on city-owned computers.
Id. at § 18. Plaintiffs aver that “[m]agistrates employed by the City of Vandalia, Ohio, and the
municipal court judge, who is likewisamployed by the City of Vandalia, Okjsign” orders and
journal entries presented by law enforcement of§i¢erobtain records from outside the territorial
jurisdiction of the Vandalia Municipal Courtd. at  22. Instead of sworn testimony, it is averred
that law enforcement officers give the Vandalidigial officers unrecorded briefings and that the
judges do not apply a probable cause standasguance of the “order and journal entrielsl” at
11 24-25, PagelD 62. This practicaleged to violate “Defendast[sic] Fourth and Fourteenth
Amendment rights secured by the United States Constitutidn.at § 33, PagelD 63.

In ruling on a motion for judgment on the plesgk, the Court must accept all well-pleaded

material allegations of the complaint as trd®Morgan Chase Bank, N.A. v. Windsit)Q F.3d 577,
581 (6" Cir. 2007);Ziegler v. IBP Hog Mkt., Ing249 F.3d 509, 511-12(&ir. 2001);Paskvan v.

City of Cleveland Civil Serv. Comm'846 F.2d 1233, 1235{&ir. 1991) citing Beal v. Missouri

! This Court notes that the Vandalia Municipal Court is not an agency or department of
the City of Vandalia. Rather, it is a state cairthe State of Ohio created directly by state
statute. Ohio Revised Code § 1901.01(A). jige of the Vandalia Municipal Court is an
elected state official, not an employee of thiy Gf Vandalia. Magistrates of that court are

appointed pursuant to Ohio R. Civ. P. 53(A) arel@ficers of that court, not city employees.
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Pacific R.R.312 U.S. 45, 51 (1941). The Court must then decide whether the moving party is
entitled to judgment as a matter of laavado v. Keohan®92 F.2d 601, 605 {&Cir. 1993). This

is the same standard applieddieciding a motion to dismiss puesu to Fed. R. Civ. P. 12(b)(6).
Tucker v. Middleburg-Legacy Placg39 F.3d 545, 549 {6Cir. 2008);EEOC v. J. H. Routh
Packing Co, 246 F.3d 850, 851 {&Cir. 2001).

The test for dismissal under Fed. R. Civ. P. 12(b)(6) has recently been restated by the

Supreme Court:

Factual allegations must be enough to raise a right to relief above the
speculative levelsee 5 C. Wright & A. Miller, Federal Practice and
Procedure 8 1216, pp. 235-236 (3d ed.2004)(“[T]he pleading must
contain something more ... thana.statement of facts that merely
creates a suspicion [of] a legallggnizable right of action”), on the
assumption that all the allegations in the complaint are true (even if
doubtful in fact),see, e.g., Swierkiewicz v. Sorema N.584 U.S.

506, 508, n. 1, 122 S.Ct. 992, 152 L.Ed.2d 1 (200@jtzke v.
Williams, 490 U.S. 319, 327, 109 S.Ct. 1827, 104 L.Ed.2d 338
(1989)(“ Rule 12(b)(6) does nobvantenance ... dismissals based on
a judge's disbelief of a complaint's factual allegatiorS€heuer v.
Rhodes416 U.S. 232, 236, 94 S.Ct. 1683, 40 L.Ed.2d 90 (1974) (a
well-pleaded complaint may proceed even if it appears “that a
recovery is very remote and unlikely”).

Bell Atlantic Corp. v. TwombJ\650 U.S.544, 555 (2007).

[W]hen the allegations in a complaint, however true, could not raise
a claim of entitlement to relief,‘this basic deficiency should ... be
exposed at the point of minimuexpenditure of time and money by
the parties and the court.” ” 5 Wright & Miller § 1216, at 233-234
(quotingDaves v. Hawaiian Dredging Cd.14 F.Supp. 643, 645 (D.
Hawaii 1953) ); see aldoura [Pharmaceuticals, Inc. v. Brougb44

U.S. 336, 125 S.Ct. 1627, 161 d.2d 577 (2005),, at 346, 125 S.Ct.
1627; Asahi Glass Co. v. Pentech Pharmaceuticals, .In289
F.Supp.2d 986, 995 (N.D.II1.2003) (Posnk, sitting by designation)
(“[S]Jome threshold of plausibility must be crossed at the outset
before a patent antitrust case should be permitted to go into its
inevitably costly and protracted discovery phase”).

Bell Atlantic 550 U.S. at 55&ee also Association of Cleveland Fire Fighters v. City of Cleveland,

Ohio, 502 F.3d 545 (6 Cir. 2007). To survive a motion to dismiss under Rule 12(b)(6), the
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allegations in a complaint “must do more than @sgaeculation or suspicion of a legally cognizable
cause of action; they must shewtitlemento relief.” Lambert v. Hartman517 F.3d 433, 439 (6
Cir. 2008), quotind-eague of United Latin Am. Citizens v. Brede&&® F.3d 523, 527 {&Cir.
2007)(emphasis in original).

Bell AtlanticoverruledConley v. Gibson355 U.S. 41, 45-46, specifically disapproving of
the proposition that “a complaint should not be désed for failure to state a claim unless it appears
beyond doubt that the plaintiff c@nove no set of facts in support of his claim which would entitle
him to relief.”

In Ashcroftv. Igbal___ U.S. __ ,129 S. Ct. 1937, 1949-1950 ( 2009), the Supreme Court
made it clear thalwomblyapplies in all areas of federal land not just in the antitrust context in
which it was announced. Followingbal, district courts faced with motions to dismiss must first
accept as true all of the factual allegatiomsitained in a complaint. This requirement “is
inapplicable to legal conclusions. Threadbare risoitthe elements @f cause of action, supported
by mere conclusory statements, do not suffice.” 550 U.S. at 555. Second, only a complaint that
states a plausible claim for relief survives a motod dismiss. 550 U.S. at 556. Determining whether
a complaint states a plausibleaich for relief will be a context-specific task that requires the
reviewing court to draw on its judicial experience and common sk, ~ U.S. ;129 S.
Ct. 1937, 1949-1950 ( 2009)am Travel, Inc. v. Delta Airlines, Inc. (In re Travel Agent Comm’n
Antitrust Litig.), 583 F.3d 896, 903 (6th Cir. 2009). Untigyal, a civil complaint will only survive
a motion to dismiss if it “contain[s] sufficient faetl matter, accepted as true, to state a claim for
relief that is plausible on its face. Exactly how implausible is "implausible" remains to be seen,
as such a malleable standard will have to be worked out in pract@mutie v. Alcoa Wheel &

Forged Prods.577 F.3d 625, 629-630"&ir. 2009).



Suit Against Robert Large Individually

Defendants first assert that the Amended Comiraust be dismissed as to Defendant Large
because he is not sued in an individual capa@yption, Doc. No. 17, Pagdie 79). Plaintiffs make
it clear in their Response that they intend toBatective Large in both iindividual and official
capacities (Doc. No. 21). They claim that givindio® of that intent in response to a motion to
dismiss is sufficient to satisfy the pleading requiremeittag Moore v. City of Harrimar72 F.3d
769 (6" Cir. 2001)én bang. While it is preferable to be explicit about the capacity in which a
defendant is sued under 42 U.S.C. § 1983, “failud®tso is not fatal if th course of proceedings
otherwise indicates that the defendant received sufficient notlde.’at 772. The Court finds
Defendant Large has received sufficient notice thas being sued individually as well as in his
official capacity. Of course, the official capac#yit is in effect against the City of Vandalia, his

employer. Kentucky v. Graham73 U.S. 159, 165 (1985).

Fourth or Fourteenth Amendment?

The conduct of Defendants is alleged to hewdated Plaintiffs’ “Fourth and Fourteenth
Amendment rights” (Amended Complaint, Doc. No. 14, 33, PagelD 63.) The Amended Complaint
is very conclusory at this point and does notlspg which Fourth or Fourteenth Amendment rights
are alleged to have been violafed.

The Fourth Amendment by its own terms does not apply to the States; it is only by its

%2 Indeed, the pleading is a bit careless at this point, for it avers the Defendants “violated
Defendant’s” rights. Perhaps the averment was cut and pasted from pleadings in the Plaintiffs’
criminal case in this Court. Or perhaps Plaintiffs’ counsel, a well-known member of the criminal
defense bar in this community, had difficulty shifting gears.
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“incorporation” into the Fourteenth Amendméimat it becomes applicable to conduct under color
of state law.McDonald v. Chicageb61 U.S. |, 130 S. Ct. 3020, 3034, n. 12; 177 L. Ed. 2d 894
(2010), citingAguilar v. Texas378 U.S. 108 (1964) (warrant requiremeltdpp v. Ohig367 U.S.
643 (1961) (exclusionary rule); an&/olf v. Coloradp 338 U.S. 25 (1949) (freedom from
unreasonable searches and seizures). Thus a wdltpinplaint alleging state officer violations of
the Fourth Amendment actionable under 42 U.S.@C983 would assert that the conduct violated
both the Fourth and Fourteenth Amendments.

Not content with the incorporated Fourth Amdenent rights, however, Plaintiffs assert the
Fourteenth Amendment was also pled “as its fumelstal due process protection.” (Response, Doc.
No. 21, PagelD 143.) Plaintiffs continue:

In this case, law enforcement created their very own unique process to
obtain orders from the Court to obtée property of others. This process
was deemed violative of constitutional protections. It would seem, from

a textual standpoint, the unconstitutionality of this process comes from the
Fourteenth Amendment. Admittediyounsel has been unable to find one
case that addresses this type of situation, one way or another. This case
would appear to be one of firstpmession for the Fourteenth Amendment.
Counsel for Plaintiff David Bigi makes a compelling argument that this

is not merely a procedural due process claim, but also a substantive due
process issue._(United States v. Bigi09 CR 153, Doc 121, pl4.)

Plaintiffs incorporate that argument herein, and all others made in that
document.

(Response, Doc. No. 21, PagelD 143-144.) The méecedocument, PlaifitDavid Bigi’s Third

Motion to Reconsider in his criminal case, is thirty-one pages long. There is no rule or process
known to this judicial officer which permits a patb incorporate into a pleading, by incorporating

it into a memorandum in opposition to a motion to dismiss, all the arguments made in a document
in another case filed for an entiyalifferent purpose. In the intesteof liberal construction of the
Amended Complaint in this civil rights case, theurt is willing to consider as incorporated by

reference the argument made at the place citedt,tpage 14. The incorporated argument or claim



reads in its entirety as follows:

BRANCH V. ALTERNATIVE BASISTO SUPPRESS
SUBSTANTIVE DUE PROCESS

The Fourteenth Amendment guarantees due process of law for any
deprivation of life, liberty or mperty. U.S. Const. amend. XIV. This
amendment has both a procedural and substantive compBteented
Parenthood of Se. Pa. v. CasB@5 U.S. 833, 846 (1992).

Substantive due process protects two types of privacy rights, an
individual's right to make personal decisions relating to marriage,
procreation, contraception, family relationships, child rearing and
education, Lawrence v. Texass39 U.S. 558, 574 (2003), and an
individual's "interest in avoiding disclosure of personal mattévéialen

v. Rog429 U.S. 589, 599 (197%¢e also, Nixon v. Adm’r of Gen. Servs
433 U.S. 425, 457 (1977).

Following theWhalenline of substantive due process, the Sixth Circuit

found a "privacy interest of cotmsitional dimension" against state

disclosure of police officers' personnel files that included in part, "their

bank account information and account balanckallstrom v. City of

Columbus 136 F.3d 1055, 1059 (6th Cir. 1998).

It is fundamentally unfair for the government to obtain personal matters

by illegal means, means that do pass constitutional muster, means that

do not comport with due process, and means which are egregiously

outside the process and for which no contest in federal court is available

before being enforced, thus mandgtsuppression of the records gathered

by the "Order and Journal Entry" documents at issue herein.
(United States v. BigCase No. 3:09-cr-153, Doc. No. 121, PagelD 779.) The Court reads this as
a claim that Plaintiffs had a Fourteenth Amemedinsubstantive due process right to have their
privacy interest in the information obtained bg thrder and Journal Entry process protected from
intrusion by state actors, including the Defendants.

Defendants argue there is no Fourteenth Amendment substantive due process right applicable

to the circumstances this case beyond those incagzbfrom the Fourth Amendment, relying in
Radvansky v. City of Olmsted FalB95 F.3d 291(2005). In that case plaintiff alleged a direct

Fourteenth Amendment due process violationragifiom his arrest without probable cause. The

Sixth Circuit held:



Radvansky's reliance on the Due Process Clause is misplaced, however,
because it is the Fourth Amendment which establishes procedural
protections in this part of the cringihjustice area. The Supreme Court has
stated that "the Fourth Amendmaevrds tailored explicitly for the criminal
justice system, and its balance between individual and public interests
always has been thought to define 'frecess that is due' for seizures of
persons or property in criminal casggluding the detention of suspects
pending trial."Gerstein v. Pugh20 U.S. 103, 125 n.27, 43 L. Ed. 2d 54,

95 S. Ct. 854 (1975). The Court went on to note that "the Fourth
Amendment probable cause determinaisan fact only the first stage of

an elaborate system, unique in jurisprudence, designed to safeguard the
rights of those accused of criminal condultt.'More recently, the Court

has held that the doctrine of incorporation "has substituted, in these areas
of criminal procedure, the specificarantees of the various provisions of

the Bill of Rights . . . for the more generalized language contained in the
earlier cases construing the Fourteenth Amendmatiiright v. Oliver

510 U.S. 266, 273, 127 L. Ed. 2d 1144 S. Ct. 807 (1994). Thus,
because the Due Process ClausthefFourteenth Amendment does not
require any additional proceduresyond those mandated by the Fourth
Amendment, we conclude that tAppellees are entitled to judgment on

this claim as a matter of law. Therefore, the district court's grant of
summary judgment on this count is affirmed.

Id. at 313.

Radvanskys not controlling here because Mr. Radvansky was makpr@@edural due
process claim: without a showing of due prochss;laimed, he should nbave been deprived of
his liberty by being arrested. Plaintiffs, in contrast, are maksupstantive due process claim:
my personal information, embodied in the documehtained by use of the Order and Journal Entry
process, should never have been obtained by the State, regardless of what process was used.

“The substantive component of the Due Pro€#asse protects fundamental rights that are
‘so implicit in the concept of ordered liberty’ thagither liberty nor justicevould exist if they were
sacrificed.””Doe v. Mich. Dept. of State Polje#90 F.3d 491(6th Cir. 200uoting Palko v.
Connecticut302 U.S. 319, 325 (1937) Suagghts include "the rights to marry, to have children,
to direct the education and upfging of one's children, to marital privacy, to use contraception, to
bodily integrity, and to abortionWashington v. Glucksber§21 U.S. 702, 720 (1997) (citations

omitted). The Supreme Court has cautioned, howévatrjt has "always been reluctant to expand
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the concept of substantive due process because guideposts for responsible decisionmaking in this
unchartered area are scarce and open-enidedVhen reviewing a substantive due process claim,

a court must first craft a "careful description of the asserted riDbg’, supra quotingReno v.

Flores 507 U.S. 292, 302 (1993), and then determine dnehat right is "deeply rooted in this
Nation's history and tradition" and "implicit in the concept of ordered liberty," such that it can be
considered a "fundamental righGlucksberg521 U.S. at 721.

Plaintiffs assert that their right to privasythe seized information is such a fundamental
right, relying onKallstrom v. City of Columbysl36 F.3d 1055 {6 Cir. 1998). Kallstrom
recognized that undercover police officers had aggtet liberty interest in information in their
personnel files, the release of which to persuaittsa known propensity for violence against whom
they had testified seriously increased the risthér lives, the lives of their family members, and
their personal security and bodilptegrity. Plaintiffs citeKallstrom as if it recognized a
fundamental right of privacy in the police officguersonnel files that included in part, "their bank
account information and account balances.” Thatisccurate. What the Sixth Circuit recognized
was a fundamental privacy interest in informaatin those files the disclosure of which would
enhance the risk to the officers’ lives and bodily si&zult did not so hold with respect to financial
information. Instead, the court remanded to the district court the question whether release of
financial account information would jeopardize tificers’ personal security. 136 F.3d at 1063,

n.2. Rejecting a broader interpretation of any &utive due process right to privacy, the court
held:

This circuit has reawhalenandNixonnarrowly, and will only balance

an individual's interest in nondisclosure of informational privacy against

the public's interest in and need for the invasion of privacy where the

noMoLE pivecy inerest is of corsfiuionel dmersodFSseDeSaaE3 F2d 1080, 1091 (6HIGR1). fioonoe aniiedPeSari
juveniles in Ohio claimed that the post-adjudication dissemination of their social histories to
governmental, social, and religious agencies that were members of a "social services clearinghouse”

violated their constitutional right to privacy. In reversing the district judge's finding that such
dissemination would violate the juveniles' constitnél rights to privacy, this court rejected the
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notion of a general constitutional right of nondistice of personal information against which the
governmental action must be weigh8dad. at 1088-89. Relying oRaul v. Davis424 U.S. 693,

47 L. Ed. 2d 405, 96 S. Ct. 1155 (1976)which the Supreme Courtldehat police circulation of

a flyer publicizing respondent's arrest for difopg did not violate any constitutional right to
privacy because the state did not "restrict his freeaf@uation in a sphere contended to be 'private,™
and because the state has an interest in "publicziagord of an official act such as an arredt,"

at 713, this court stated DeSantithat any constitutional right tprivacy must be restricted to
"those personal rights that can be deemed ‘fundamental’ or 'implicit in the concept of ordered
liberty." DeSantj 653 F.2d at 1090 (citations omitted). While the opinioD@&%antidid not hold
that there is never a constitutional right to nondsate of private information, it did conclude that
"not all rights of privacy or interests in nondissilioe of private information are of constitutional
dimension, so as to require balancing government action against individual pridaay.1091.
The question then is whether the officers' priviatgrests in the personal information contained in
their personnel records "are of constitutional dim@m&iWe hold that the officers' privacy interests
do indeed implicate a fundamental liberty intergsécifically their interest in preserving their lives
and the lives of the their family membersyadl as preserving their personal security and bodily
integrity.

Id. at 1061-1062.

Applying KallstromandDeSantj this Court does not find Plaintiffs have pled a substantive
due process claim for relief regarding the resastitained by Detective Large as a result of the
Order and Journal Entry process in this €a3tie Amended Complaint, even as incorporating the
argument from the criminal case, is too vague amdtlcisory as to the information seized to state
a plausible claim. The Motion for Judgment on Bleadings should be granted as to Plaintiffs’

Substantive Due Process claim.

RES JUDICATA

Defendants assert Plaintiffs’ claims are balrgthe issue preclusion branch of the doctrine

of res judicatain that they were adjudicated in théwinal case and are barred by that adjudication

from being relitigated.

3Whether substantive due process could be invoked regarding other kinds of documents
(e.g., medical records, communications with an attorney, etc.) is beyond the scope of the

guestions before this Court.
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Issue preclusion, or collateral estoppel as it is classically knosenludes relitigation of
issues of fact or law actually litigated and diecl in a prior action between the same parties and
necessary to the judgment, even if decidepbasof a different clan or cause of actionlaylor v.
Sturgell 553 U.S. 880 (20083tern v. Mascio262 F. 3' 600, 608 (8 Cir. 2001), quotingsargallo
v. Merrill Lynch, Pierce, Fenner & Smith, In®@18 F. 2/ 658, 660-61 (6 Cir. 1990). The issue
preclusion doctrine applies only if “(1) the preassue raised in the present case [was] raised and
actually litigated in the prior proceeding; (2) detenation of the issue [was] necessary to the
outcome of the prior proceeding; (3) the prior proceeding . . . resulted in a final judgment on the
merits; and (4) the party against whom [issue premijiss sought. . . haafull and fair opportunity
to litigate the issue in the prior proceedingStern v. Mascip262 F. 3 600, 608 (8 Cir. 2001),
quotingSmith v. Securities & Exch. Commi29 F. & 356, 362 (8 Cir. 1997)(en banc).

Collateral estoppel applies when a 81983 plaiattfmpts to relitigate in federal courtissues
decided against him in state criminal proceedidggra v. Warren City School District Board of
Education465 U.S. 75 (1984);Mulligan v. Schlachter389 F.2d 231 (6th Cir. 1968%ee, Allen
v. McCurry,449 U.S. 90 (1980).

Plaintiffs do not deny that their Fourth anlifteenth Amendment claims were litigated and
decided by Judge Timothy Black of this Court when he decided their motion to suppress the
evidence obtained by the Order and Journal Entrggs® Nor do they dispute that decision on that
issue was necessary to the outcome in their caihai@ise or that the prior proceeding resulted in a
judgment on the merits. Instead, they assey thd not received a full and fair opportunity to
litigate the issue. Their logic is that the Unifates initially responded to the motion to suppress
by analogizing the Order and Journal Entry pssde an administrative subpoena and only raised
lack of standing in its reply memorandum. Judge Black then, they say, decided Plaintiffs lacked

standing “after never hearing from the Plaintibfs the issue.” (Response, Doc. No. 21, PagelD

11



144.)
However, Plaintiffs admit that, after Judge Black’s decision on the motion to suppress,

Plaintiffs obtained new defense coahsind new counsel raised a number

of new issues. The Court allowed neaunsel to reargue and revisit the
standing or expectation of privacy issue that was raised by the United
States for the first time in its Reply, and new counsel certainly did. (Id.,
Doc. 121.) However, the Court never revisited its ruling. As to some
aspects of the Court’s previous ruling, the Court decided to reconsider,
and reopen the record. (Id., Doc. 148.) And, the Court issued a new
decision. (Id., Doc.187.) However, as to the issue of whether Plaintiffs
had a reasonable expectation of pnydhbe trial court never resolved or
responded to Defendant’s first opportunity to discuss and litigate the
issue. Under these circumstances, it would be unfair to say that Judge
Black’s decision on whether Plaintiffs had a reasonable expectation of
privacy was the result of a full and fair opportunity to litigate the issue.

(Response, Doc. No. 21, PagelD 144-145.)

Plaintiffs substantially mischaracterize JudgadBls decisions in the criminal case. In his
first ruling on the motion to suppress, he expsesdld that Plaintiff David Bigi did not have
standing to suppress the fruits of the Oate Journal Entry process, despite its illegglitgcause
they did not have a reasonable expectation of privacy in the information sbugfet(States v.
Bigi, Case No. 3:09-cr-153, DocoN100, PagelD 671-673.) In his decision after reconsideration
and after allowing Robert Bigi to join the motitmsuppress, he again held the Plaintiffs had no
standing, rejecting their new bases for assg@a reasonable expectation of privadyifed States
v. Bigi, Case No. 3:09-cr-153, DocoN170, PagelD 1338.) The sadwxision rejects Plaintiffs’
substantive due process claim unidalistromas well. Id. at PagelD 1338-1339.

Thus Plaintiffs not only had aspportunity to raise their standing in their initial motion to

* Judge Black described the Order and Journal Entries in this cdsdaasosearch
warrants. That would certainly imply that persons whose property is to be seized as a result of
those documents are entitled to the protections of the Fourth Amendment: issuance only upon
evidence of probable cause presented under oath. The Court also notes that Ohio R. Crim. P.
41(A) requires that a search warrant be isdned judge of a court of record and does not
purport to authorize such issuance by a magistrate.
12



suppress, they also were accorded an opportunigide new claims about standing in their Third

Motion to Reconsider and Judge Black expressly ruled on those claims.

Conclusion

The Magistrate Judge concludes Defendants have satisfied all elements of their issue
preclusion defense both as to any Fourth Amendment/Fourteenth Amendment procedural due
process claim and any Fourteenth Amendment safbgtadue process claim. Plaintiffs could not
successfully replead the latter claim so as to state a claim upon which relief could be granted. Itis
therefore respectfully recommended that the Adeel Complaint be dismissed with prejudice as
to the City of Vandalia, Ohio, and as to DefendRabert Large in both his individual and official
capacities.

December 28, 2011.

s/Michael R. Merz
United States Magistrate Judge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), any pangy serve and file specific, written objections
to the proposed findings and recommendations withimteen days after being served with this
Report and Recommendations. Pursuant to Fed. RPG#{d), this period is extended to seventeen
days because this Report is being served by otieeohethods of service listed in Fed. R. Civ. P.
5(b)(2)(C), (D), (E), or (F). Such objections shall specify the portions of the Report objected to and
shall be accompanied by a memorandum of law in support of the objections. If the Report and
Recommendations are based in whole or in part ogiters occurring of record at an oral hearing,
the objecting party shall promptly arrange for tlagcription of the record, or such portions of it
as all parties may agree upon or the Magistiadgd deems sufficient, unless the assigned District
Judge otherwise directs. A party may respondniother party’s objections within fourteen days
after being served with a copy tkef. Failure to make objections in accordance with this procedure
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may forfeit rights on appedbee United States v. Walte888 F.2d 947 (6th Cir. 198Ijhomas v.
Arn, 474 U.S. 140 (1985).
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