Ricks v. Warden, Ohio Reformatory for Women Doc. 24

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT CINCINNATI
ANA LISA RICKS,
Petitioner, . Case No. 3:11-cv-240

: District Judge Walter Herbert Rice
-VS- MagistrateJudgeMichaelR. Merz

GININE TRIM, Warden,
Ohio Reformatory for Women,

Respondent.

SECOND SUPPLEMENTAL REPORT AND RECOMMENDATIONS

This habeas corpus casebisfore the Court on Petitionédna Ricks’ Objections (Doc.
Nos. 19, 20) to the Magistrate JudgeReport and Recommerniitzns (Doc. No. 17)
recommending dismissal of the case as barrethbystatute of limitatins. Judge Rice has
recommitted the Petition for consideratiointhe Objections (Doc. No. 21).

On June 28, 2012, Ms. Ricks requested and received an extension of time to supplement
her Objections (Doc. No. 18). Although the exdi®en was until July 12, 2012, Ms. Ricks filed a
supplement on July 5, 2012 (Doc. No. 20). The Miagie Judge assumedstivas all Ms. Ricks
intended to file because was labeled “Conclusion.”ld. at PagelD 696Ms. Ricks did not
inform the Court that she intended furthdmfs. Based on that assumed completion, the
Magistrate Judge filed a Supphental Report and Recommendas on July 62012 (Doc. No.
22). However, Ms. Ricks has now filed furtlseipplemental materials (Doc. No. 23) which are

analyzed below.
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Issues 3 and 4:

In her third and fourth is&s, Ms. Ricks addresses the Maugite Judge’s conclusion that
she procedurally defaulted her claims relatingegooriginal conviction by never appealing to the
Ohio Supreme Court. She attempts to excuisebtyh blaming it on the irfeective assistance of
her appellate attorney. InglSupplemental Report and Recoemdations, the Magistrate Judge
noted that this ineffectiveness might excuse a geaven two years delay, but it would not excuse

never filing for delayed appeal. No furthanalysis is warranted on these points.

Objection to Magistrate Mertz [sic] Analysisto Claims Relating to Original Conviction

The Respondent raised botBtatute of limitations and a predural default defense in the
Return of Writ. The Magistta Judge’s original Report focused on the limitations issue, but
concluded in the alternative that “all claims mamtedirect appeal but h@ursued to the Ohio
Supreme Court and now brought to challengedtiginal conviction arebarred by procedural
default in not presenting thetm that court.” (ReporfDoc. No. 17, PagelD 686.)

Petitioner now asserts that the Court hasadioiressed the “malfeasance of her attorney,
Liles.” (Supplement, Doc. No. 23, PagelD 712.) tisxd the Magistrate Judgeanalysis is clear,
it is here set out at length: The Court assuthegruth of Petitioner’'s assertion that Mr. Liles
never told her that the Court of Appeals hafirmkd her conviction. In failing to do so, he
performed below required professadistandards. She claims tihaid he informed her she would
have appealed to the Ohio Supee@ourt and there is a reasonable probability that the outcome of
her case would have been differend. .

The procedural default defense in habeas corpus is described by the Supreme Court as
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follows:

In all cases in which a state prisoner has defaulted his

federal claims in state cdysursuant to an adequate

and independent state procedural rule, federal habeas

review of the claims ibarred unless the prisoner can

demonstrate cause of the default and actual prejudice

as a result of the allegedolation of federal law; or

demonstrate that failure to consider the claims will

result in a fundamental miscarriage of justice.
Coleman v. Thompspb01 U.S. 722, 750 (19919ee also Simpson v. Jon288 F.3d 399, 406
(6™ Cir. 2000). That is, a petitioner may not raisefederal habeas a fedeconstittional right
he could not raise in state cobdcause of procedural defaainwright v. Syke133 U.S. 72
(1977); Engle v. Isaac456 U.S. 107, 110 (1982). Absent caasd prejudice, federal habeas
petitioner who fails to comply with a State’s rutdgprocedure waives hrgght to federal habeas
corpus review. Boyle v. Million 201 F.3d 711, 716 {6Cir. 2000):Murray v. Carrier, 477 U.S.
478, 485 (1986); Engle 456 U.S. at 110; Wainwright,433 U.S. at 87. Wainwrightreplaced the
"deliberate bypass" standardkedy v. Noia,372 U.S. 391 (1963).Coleman501 U.S. at 724.

Failure to raise a constitutional issue at all on direct appeal is subject to the cause and

prejudice standard &/ainwright v. Syke€33 U. S. 72 (1977).Murray v. Carrier, 477 U.S. 478,
485 (1986)Mapes v. Coylel71 F.3d 408, 413 (6Cir. 1999);Rust v. Zentl7 F.3d 155 (B Cir.
1994); Leroy v. Marshall 757 F.2d 94 (6th Cir. 1985). Failut@ present an issue to the state
supreme court on discretionary revieeanstitutes procedural defaulO’Sullivan v. Boerckel
526 U.S. 838, 848 (1999). “Even if the state couledao reject a clam on a procedural ground,
the petitioner is also in proceduddfault ‘by failing to raise a clai in state court, and pursue that
claim through the state’s ordiry appellate proceduresThompson v. Belb80 F.3d 423 (BCir.
2009), citingWilliams v. Andersord60 F.3d 789, 806 {ECir. 2006).
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Attorney error amounting to ineffective astsince of counsel can constitute cause to
excuse a procedural defaulMurray v. Carrier,477 U.S. 478, 488 (198%toward v. Bouchard,
405 F.3d 459, 478 {6Cir. 2005);Lucas v. O'Deal79 F.3d 412, 418 {6Cir. 1999);Gravley v.
Mills, 87 F.3d 779, 785 (6 Cir. 1996). HoweverMurray v. Carrier also holds that the
exhaustion doctrine "generally requires thatlaim of ineffective assistance of counsel be
presented to the state courts as an independemt before it may be used to establish cause for a
procedural default in federal habeas proceedings." 477 U.S. &d&%jlso Ewing v. McMackin
799 F.2d 1143, 1149-50"(&Cir. 1986). The ineffective assistance claim cannot be presented as
cause if it was procedurally defaulted in the stat@rts, unless one of theastlard excuses for that
procedural default existdp wit, actual innocence or cause and prejudidédwards v.
Carpenter,529 U.S. 446 (200Q)verruling Carpenter v. MohiC-2-96-447 (S.D. Ohio, 1997),
affd., 163 F.3d 938 (B Cir. 1998). Ineffective assimtce of counsel on appeal cannot
constitute cause for failure to file a timelgpdication for reopening of the direct appeal under
Ohio R. App. P. 26(B) since a persomist entitled to counsel for the reopenin&iggins v.
Turner,No. 95-4027, 1997 WL 144214 (6th Cir. March, 1997).

Ms. Ricks has never filed an@jcation to reopen her appeaith the Court of Appeals,
which is the procedure under Ohio law for raisinglaim of ineffectiveassistance of appellate
counsel, so she has defaulted on that claim ascusexor her procedural default in presenting her
claims to the Ohio Supreme Court. And she haver filed with the Ohio Supreme Court for a
delayed direct appeal. Consequwrtier claim of attorney error asuse does not help her in this
Court.

Even if she had shown cause, she has not sposjudice. That is she has not shown that
she has claims which there is a reasonable probability would have been accepted for review by the

4



Ohio Supreme Court and on which she would have prevailed.
There is no need for an evidentiary heaongVis. Ricks procedural default claim because
she has not proffered any facts she could p@atveuch a hearing which would excuse her

procedural default.

Objection Relating to Alleged New Evidence

The Magistrate Judge has already dedltlength in the Supplemental Report and
Recommendations (Doc. No. 22) with Ms. Rick$im of actual innocence. The additional
claim made in the supplementary materialshast the State is sormew responsible for Ms.
Castillo’s not coming forward for ledf these years. No proof wisaever has been offered of that
hypothesis. And if Ms. Castilles now willing to testify, sheshould come forward with an
affidavit showing what she knows that is reletvto the case and what she knows about why she

wasn’t available to testify on her daugtis behalf at the time of trial.

Claims Relating to Delay in Execution of Sentence

The Magistrate Judge found that any claims by Ms. Ricks related to delay in her incarceration
were barred by the statute of limitations in that she waited far more than a year after she knew she
was being incarcerated on the old judgmentortee she filed her Petition (Report and
Recommendations, Doc.oN17, PagelD 687-688.)

In her Supplement, she claims that her failto timely file can be excused by her actual
innocence. Actual innocence can excuse failure to timely euter v. Jone895 F.3d 577 (B
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Cir. 2005). But as argued above and ia Bupplemental Report and Recommendations, Ms.
Ricks has not presented sufficient credibkw evidence of innocence to satisfy tBehlup
gateway.

Petitioner argues that the StatieOhio should be held to be estopped from enforcing its
judgment or that it is precluded from enforcetley laches. All of those arguments, whatever
their potential merits, have been waived by Retér’s delay in presemty them. Petitioner is
correct that, so far as the record discloses, she is not responsible for the delay in execution of
sentence up to the issuance ofdlrest warrant in January, 2007. But she is responsible for all of
the delay in filing her habeas coippetition after that date. Natlg the State has done since then
prevented her from filing and she did not do so foratban four years. As to Petitioner’s claims
relating to her present inaaration, to wit, that its barred by the Statetglay, the problem is not
any procedural default in presenting that clairnthestate courts or amecision by those courts.
Rather, independent of any defain state court, Ms. Ricks failed to comply with the federal

statute of limitations for habeas corpus actions.



Conclusion

Based on the foregoing analysit is again respectfully cemmended that the Petition be
dismissed with prejudice. Because reasonplilsts would not disagrewith this conclusion,
Petitioner should be denied a certificate of apgdmbty and this Court should certify to the Sixth
Circuit that any appeal would be objeey frivolous and should not be permittedpimceed in
forma pauperis.

July 10, 2012.

United StatesMagistrateJudge

NOTICE REGARDING OBJECTIONS

Pursuant to Fed.R.Civ.P. 72(b), any party aye and file specific, written objections to
the proposed findings and recommendations witburteen days after bey served with this
Report and Recommendations. réuant to Fed.R.Civ.P. 6(edhis period is automatically
extended to seventeen days because this Refmeing served by one of the methods of service
listed in Fed.R.Civ.P. 5(b)(2)(B), (C), or (Bhd may be extended further by the Court on timely
motion for an extension. Sudjections shall specify the pantis of the Report objected to and
shall be accompanied by a memorandum uppsrt of the objections. If the Report and
Recommendations are based inoléhor in part upon matters ogdng of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge othereislirects. A party may respomid another party’s objections
within fourteen days after being served witltc@py thereof. Failure to make objections in
accordance with this procedure may forfeit rights on app&ale, United States v. Walte6S8
F.2d 947 (8 Cir. 1981):Thomas v. Arnd74 U.S. 140 (1985).



