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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

STEVEN L. CLAYTON, : Case No. 3:11-cv-266
Petitioner, DistricludgeThomasM. Rose
: Mgistrate Judge Michael J. Newman

VS.

WARDEN, CORRECTIONS
MEDICAL CENTER,

Respondent.

REPORT AND RECOMMENDATION *

Pursuant to 28 U.S.C. § 2254, Petitioner Steve@layton (“Petitioner” or “Clayton”)
brings this petition for a writ diabeas corpusHe pleads six grounds for relief:

GROUND ONE: Petitioner’s conefion of one count of aggravated theft (F3) in
violation of R.C. 8 2913.02(A)(2) violateHdis right to due process of law in
violation of the Fourteenth Amendmentttee United States Constitution. It was
not supported by sufficient evidence to enablational trier ofact to find guilty
beyond a reasonable doubt;

GROUND TWO: Petitioner’s convictions sixteen countsf money laundering

(F3), being ten counts inalation of R.C. § 1315.55(A)f3violated his right to

due process of law in violan of the Fourteenth Amendment to the United States
Constitution. They were not supported by sufficient evidence to enable a rational
trier of fact to find guilt beyond a reasonable doubt;

GROUND THREE: Petition&s convictions of twocounts in engaging in a
pattern of corrupt activity (F1) in viation of R.C. § 2923.32(A)(1) violated his
right to due process of wain violation of the Foueenth Amendment to the
United States Constitution. They were not supported by sufficient evidence to
enable a rational trier of fact fmd guilty beyond a reasonable doubt;

GROUND FOUR: Petitior®ss constitutional rights under the Double Jeopardy
and Due Process Clauses were violatednine was ordered to serve consecutive
sentences for allied offenses;

Attached hereto is a NOTICE to the parties rdijay objections to this Report and Recommendation.
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GROUND FIVE: Petitioner’s constitutiohaights were violated under the Due

Process Clause and under prohibiti@gainst cruel and unusual punishment

when the trial court failed to impose mimim, concurrent sentences for offenses

committed in the year 2002, and prior years; and

GROUND SIX: Petitioner was deprived thfe effective assistance of counsel in

violation of the Sixth and FourteentAmendments to the United States

Constitution.
Doc. 2 at PagelD 23-3@4pitalization altered).

|. BACKGROUND

Petitioner, having waived his right to a jury trigee doc. 6-3, was tried in the
Montgomery County, Ohio Court of Common PleasJune 6 and 7, 2007 before Judge William
McCracken (a visiting judge)Seedoc. 6-20. After the presetitan of testimony and evidence,
the parties briefed theclosing argumentsSeedocs. 6-4, 6-5, 6-6. Ehcourt found Petitioner
guilty of one count of aggravated theft; two caunf engaging in a pattern of corrupt activity;
and sixteen counts of money laenithg. Doc. 6-7; doc. 10 &agelD 111-16. Petitioner was
sentenced to a total of twelve years imprisorindine years for the aggravated theft count; one
year for each of the sixteen counts of money latingeto be served conaently; and six years
for one merged count of engagiimga pattern of coupt activity. Doc. 6¢. The court also
ordered Petitioner to pay réstion in the amount of $7,070,183.7hl.

A. Factual Background

The Montgomery County Ohio Court &fppeals summarized the facts underlying

Petitioner’s convictions as followss:
Clayton was the president and owmérEquity Land Title Agency, Inc.

(hereinafter “ELTA”), an Ohio corporationdhacted as a reaktate title agency
as well as a title insurance agency. ELTA was headquartered in Vandalia, Ohio.

2 These factual findings are presumed to be cotrecause Petitioner has not rebutted that presumption
by clear and convincing evidenc&ee28 U.S.C. § 2254(e)(1)5irts v. Yanai 501 F.3d 743, 749 (6th
Cir. 2007).



ELTA had been in existence since 1986 when Clayton filed the company’s
articles of incorporation witthe Ohio Secretary of State.

Upon its inception, ELTA contracted with underwriter, First American
Title Insurance Company [“First Americdntle], for Clayton to be a title agent
who wrote policies on FitsAmerican’s behalf. In addition to drafting title
insurance policies, Clayton was also permitted to hold money in escrow accounts
for clients who were awaiting closing dat&s real estate purchases. Pursuant to
R.C. 8 3953.23(B), a title insurance ageah maintain escrow accounts in order
to hold clients’ funds for fuure real estate closingspwever, the titleagent must
maintain the escrow accounts separate ftbhentitle agency’s business operating
account. In short, the escrow funds may betcommingled with funds held by
the title agent for any other purpose.

In March of 2002, Margarita Vandgorbergh (Rita), an auditor
employed by First American Title,onducted a review of ELTA’s escrow
accounts. During the coursd the review, Rita diswvered that ELTA’s escrow
accounts were short by a considerableoamt of money. Further investigation
resulted in the discovery that Clapt had written checks withdrawing money
from the escrow accounts and then deposited said checks in ELTA’s business
operating account. By the end of her invetign, Rita was able determine that
Clayton had written over $6,000,000.00 in checks from the escrow accounts
which were then deposited in ELTA’'sperating accountClayton returned
approximately $3,000,000.00 of the funds to the escrow accounts, but
$3,100,000.00 was still missing. After beingnéronted with these findings,
Clayton admitted that he had been trangigrfunds from his escrow accounts to
his operating account since approximatéP90 or 1991 in order to keep his
business running. Clayton was also unable to account for the additional funds
which were still missing from the escrow accounts.

As a result, First American Titlertainated its business relationship with
Clayton. First American Title alsamak over ELTA in order to wind down its
business operations. All of ELTA'sn@ncial accounts were frozen, and the
business was subsequently dissolved.

State v. ClaytonNo. 22937, 2009 Ohio App. LEXIS 5897, at *3-5, 2009 WL 5247521, at *1-2

(Ohio Ct. App. Dec. 30, 2009) (doc. 6-12 at Pag2@d-70) (brackets addgefootnote deleted).

B. Petitioner’s Appeal

With the assistance of counsel, Petitioner tinaglpealed the trial court’s judgment to the

Montgomery County Ohio Court of AppealsSeedocs. 6-8, 6-9. Petitioner asserted the

following assignments of error:

1. Appellant’s conviction of theft veéabased upon insuffient evidence, and
was against the manifest gkt of the evidence;



2. Appellant’s convictions of mondgundering were based upon insufficient
evidence;

3. Appellant’s conviction of engaging a pattern of agupt activity was
based upon insufficient evidence;

4, The trial court erred in ordag restitution in the amount of
$7,070,183.76;

5. The trial court erred in failing tonerge Appellant’s convictions and
sentences;
6. The trial court erred in failing ionpose minimum, concurrent sentences

for offenses committed prior to the Ohio Supreme Court’'s decision in
State v. Fosterand

7. Appellant was deprived of tledfective assistance of counsel.
Doc. 6-9 at PagelD 161-62 (capitalization @dtg italics added). On December 30, 2009, the
Ohio Court of Appeals overruled all assignmentewbr, affirming the trial court’s judgment.
Doc. 6-12. Petitioner, proceedimgo se appealed that ruling tthe Ohio Supreme Court,
raising the same argumentSeedocs. 6-13, 6-14. On May 5, 2010, the Supreme Court of Ohio
dismissed his appeal as motolving any substantial congitional question. Doc. 6-16.

[I. ANALYSIS
A. AEDPA Standard

Under the Antiterrorism and Effective Dad®enalty Act of 1996 (“AEDPA”), when the
state court decides a federal consitual claim on the merits, the fedetsbeascourt must
defer to the state court dedsi unless: (1) the state courtkcision “was contrary to, or
involved an unreasonable applicatiof, clearly established Federal law, as determined by the
Supreme Court of the United States”; or (Bg state court's decision “was based on an
unreasonable determination of the facts in lighthe evidence presented in the State court

proceedings.28 U.S.C. § 2254(d). A statourt decision is “contra to” clearly established



federal law “if the state courfpplies a rule that contradictsetlgoverning law set forth in [the
Supreme Court’'s] cases” or “if the state cooonfronts a set of facts that are materially
indistinguishable from a decwsi of [the Supreme] Court anmtevertheless arrives at a result
different from [that] precedent.Williams v. Tayloy 529 U.S. 362, 405-06 (2000). A state court
decision is an unreasonable application of rye@stablished federal law if it “correctly
identifies the governing legal rule but appligsunreasonably to theafts of a particular
prisoner’'s case.’ld. at 407—-08. “A state court’s determimatithat a claim lacks merit precludes
habeaselief so long as ‘fairminded jists could disagree’ on thertectness of the state court’s
decision.” Harrington v. Richter__ U.S. _ , 131 S. Ct. 770, 786 (2011) (citation omitted).

In reviewing ahabeaspetitioner's claims under 28 UG. § 2254(d)(1), the Court is
“limited to the record that was before the state cou@llen v. Pinholster __ U.S. |, 131 S.
Ct. 1388, 1398 (2011). Further, atst court’s factual findings @mpresumed correct unless the
petitioner rebuts them byedr and convincing evidence. 283LC. § 2254(e)(1). This statutory
presumption of correctness also extends toufdctindings made by aae appellate court’s
review of the trial recordGirts, supranote 2, 501 F.3d at 749.

Under principles of comity, the state coustsould have the firsbpportunity to hear
habeasclaims. O’Sullivan v. Boerckel526 U.S. 838, 844-45 (1999). Accordingly, a federal
habeaspetitioner must exhaust his or her state toemedies -- by fairly presenting his or her
constitutional claims to the s&a$ highest court -- before raigj them in federal court. 28
U.S.C. § 2254(b)O’Sullivan, 526 U.S. at 844-45. If (1) theast court rejectethe petitioner’'s
claim based on his or her failure to comply withstate procedural rule, or (2) the petitioner
failed to exhaust his or her state court remedigsno avenue of relief remains open, or it would

otherwise be futile to pursue the state remgdihe petitioner has waived that claim iabeas



review under th@rocedural default doctrineéSee Williams v. Andersp#60 F.3d 789, 806 (6th
Cir. 2006).
B. Grounds One, Two and Three

In Grounds One, Two and Three, Petitiongyuas that his convians are supported by
insufficient evidence to satisfy the Due Process §danf the Fourteenth Amendment. All three
grounds for relief were exhausted in #tate courts, and properly preservedHabeasreview.

In order for a conviction to be constitutionadlgund, every element of the crime must be proved
beyond a reasonable doubih re Winship 397 U.S. 358, 364 (1970). The test for analyzing
sufficiency-of-the-evidence claims, establishedackson v. Virginia443 U.S. 307, 319 (1979),

is “whether, after viewing the evidence in the light most favorable to the prosecaipn,
rational trier of fact could have found thssential elements of éhcrime beyond a reasonable
doubt.” Davis v. Lafler 658 F.3d 525, 531 (6th Cir. 2011¥9n( bang (emphasis in original).
This standard is applied “with explicit referento the substantive elements of the criminal
offense as defined by state laWd: (quotingJackson443 U.S. at 324 n.16). The Court should
not “substitute its opinion as to the weightloé evidence or the credibility of withesse&&nge

v. Johnson312 F. Supp. 2d 978, 1000 (S.D. Ohio 2004).

Not only is theJacksonstandard itself demanding, buthabeascourt must apply an
additional level of deference in considering such claims under AEPRis 658 F.3d at 531.
In reviewing a sufficiency-of-the-evidence claimder AEDPA deference, the Court’s task is to
determine whether it was “objectively unreaable” for the stateourt, applying thelackson
standard, to conclude there was suéfintievidence to support the convictioBaxton v. Sheets

547 F.3d 597, 602 (6th Cir. 2008).



1. Ground One
In Ground One, Petitioner challenges the sufficiency of the evidence to convict him of
aggravated theft. Petitiongvas convicted under Ohio Reed Code § 2913.02](2), which
provides in relevanpart as follows:

(A) No person, with purpose to depritlee owner of propertpr services, shall
knowingly obtain or exert control over eithe property or serees in any of the
following ways:

(2) Beyond the scope of the express or implied consent of the owner or person
authorized to give consent;

Ohio Rev. Code § 2913.02(A)(2).

The Ohio Court of Appeals determined thas ttlaim had no merit. First, the Court set
out the propedacksonstandard for sufficiency-of-thevidence claims as recited abdveSee
doc. 6-12 at PagelD 271-72. The Court then @rped its reasoning for rejecting Petitioner’s
claim:

As he did during the trial, Claytargues that since he owned the escrow
accounts that the funds weewithdrawn from, he cannot be found guilty of
stealing money from himself. Clayton alasserts that even if he did not own the
money in the escrow accounts, thet8tfailed to adduce any evidence which
established whose money it was. Claytosoatontends that the State failed to
establish what, if any, conditions werag@éd upon the utilization of the funds in
the escrow accounts.

Initially, we note that the evidence adduced at trial clearly established that
Clayton admitted on numerous occasions that he had transferred money from
ELTA’s escrow accounts into ELTA’s business operating account in order to
keep his title agency running. The statutbey to the transfesf escrow funds to
a title agency’s operatingccount is found in R.C. 8953.23(B), which states in
pertinent part:

“(B) A title insurance agent may engage in the business of handling
escrows of real property transactions provided that the agent shall maintain a
separate record of all receipts and disbursements of escrow funds and shall not
commingle any such funds with the agentivn funds or with funds held by the
agent in any other capacity; and if atyaime, the superintendent of insurance

% The Ohio Court of Appeals cited a Supremeu@ of Ohio decision, which in turn citethckson v.
Virginia, 443 U.S. 307 (1979)Seedoc. 6-12 at PagelD 271 (citirfgtate v. McKnight107 Ohio St.3d
101, 112 (2005)).



determines that an agent has failed tmgly with any of the provisions of this
section, the superintendent ynavoke the license of the agent pursuant to section
3905.14 of the Revised Code, subject to review as provided for in Chapter 119 of
the Revised Code.”

Black's Dictionary defines an “escrow account” as “a bank account
generally held in the name of the pdsitor and an escrowgent which is
returnable to depositor or paid to third person on the fulfilment of escrow
condition: e.g. funds for payment of readtate taxes are commonly paid into
escrow account of bank-mortgagor by mortgagee.” 5th. Ed., 1979.

R.C. § 3953.23(B) permits an insurartitke agent to maintain an escrow
account which contains funds that areb® ultimately put toward the closing
costs for purchases of real property. R.C. 8§ 3953.23(B) also clearly states that the
title agent is to keep thieinds in the escrow accouseéparate from funds being
held by the agent in any other capacityeffect, the title agent is allowed to hold
the funds in the escrow account in trust for the respective purchaser until the date
of closing. The titleagent has no possessory inteliasthe funds in the escrow
account. He or she merely maintains theoaot in order to store the funds until
the date the funds are needed to completesale of property. After the closing
has been completed, thelditagent may then claim a portion of the funds as
money earned by the agent as fees or premiums.

In the instant case, Clayton maintinescrow accounts in which to hold
his clients’ funds until the date of clag. The funds did riobelong to Clayton.
Clayton’s only duty in regards to the funaisld in the escrow account was merely
to maintain the money in the accounts usgild funds were necessary to complete
the closing. Clayton, howevesjthdrew large amounts ohoney from the escrow
accounts on numerous occasions prior eodlosings and deposited the money in
his title agency’s businessperating accounts. Claytonactions in this regard
were in clear contravention of ®. 8§ 3953.23(B). More importantly, though,
Clayton only returned approximately half of the over six million dollars which he
originally withdrew from the account to the escrow account. At the time of trial,
the remaining funds totaling over $3.1 nafii dollars that Clayton withdrew from
the escrow accounts werdlshissing. Clearly, the indidual owners’ interest in
these funds were stolen from th&nthout their knowlege or consent.

The evidence presented at trial, in the form of testimony from Mike
Waiwood, Sam Halkias, and Rita [Vamdmorbergh] established that Clayton
admitted to transferring funds frorthe ELTA escrow accounts to ELTA’s
business operating account. The transfd funds did not represent earned
premiums or fees due Clayton. Claytorerely took the funds from the escrow
account for his business and personalarsg did not pay a substantial portion of
the money back. Thus, the State adducedcseffi evidence at trial to prove that
Clayton both intended to deprive and degd the actual owners of the funds in
the escrow accounts when he transtithe funds into his operating account.



Doc. 6-12 at PagelD 272-75.

In his habeas petition, Petitioner does not challenge the testimony of the state’s
witnesses, who testified thRketitioner admitted to transfeng the funds from ELTA’s escrow
accounts to its operating account. Rather, Petitionallenges the state court’s characterization
of the ELTA account as an escrow account argues that Ohio Revised Code § 3953.23(B)
(the statute prohibiting the comngling of funds in a title ingance agent’s escrow account) did
not apply to his actionsSeedoc. 10 at PagelD 622-37, 657-62Zhe Court finds this argument
unpersuasive. The trial court and the Ohio CofirAppeals appropriale classified ELTA’s
accounts -- from which Petitioner wrongfullyatrsferred funds -- asscrow accounts and,
therefore, properly relied on 8 3953.23(B) in conwigtPetitioner of theft. At least two of the
ELTA accounts at issue were labeled as “escrow accounts” by the b&dedoc. 6-20 at
PagelD 524-25. Further, contrary to Petition@rguments, and as the Ohio Court of Appeals
indicated, there do not apar to be any strict requirementscteate an escrow relationship under
Ohio law. See Union Sav. Bank v. Lawyers Title Ins. G@&#6 N.E.2d 835, 841 (Ohio Ct. App.
2010); Waffen v. Summerslo. OT-08-34, 2009 Ohio App. LEXIS 2461, at *12-13, 2009 WL
1741731, at *4-6 (Ohio Ct. App. Jud®, 2009). Indeed, the OhRevised Code contemplates
an escrow relationship when a title insurance agelids money for the prospective purchaser of

real property until the date of closin§eeOhio Rev. Code § 3953.23(B).

* This Court looks to the Ohio Court of Appeatigcision, as it was “the last state court to issue a
reasoned opinion on the issuePayne v. BeJl418 F.3d 644, 660-61 (6th Cir. 2005).

®> Additionally, Ohio Revised Code § 1349.20]etit “Escrow Transactions Concerning Residential
Realty,” provides the following relevant definitions: an “escrow accoumtans an account “used
exclusively for the deposit of funds...that are receibgdhe escrow or closing agent to effect an escrow
transaction,” Ohio Rev. Code 8§ 1349.20(B); and an “escrow transaction” means “a transaction in which a
person, for the purpose of effecting and closingstle, purchase, exchange, transfer, encumbrance, or
lease of an interest in residential real propertgyigles...[something] of value to an escrow or closing
agent, to be held by the agantitil a specified event occurs antil the performance of a prescribed
condition.” Ohio Rev. Code § 1349.20(E).



Petitioner also argues the state failed mvprbeyond a reasonable doubt all the elements
of aggravated theft, including: (1) he purposdgprived the owners dheir property; (2) he
knowingly obtained or exerted control over thabperty; and (3) his actions exceeded the scope
of the property owners’ consent for him to use the propedgedoc. 10 at PagelD 638-62. He
claims the “purpose to deprive the property omshelement was not proven because he intended
to repay the money tihe escrow accountsSeedoc. 10 at PagelD 638-4%e further claims no
one was deprived of closing funds until Fitgherican Title forced ELTA to dissolveSee id.
According to Petitioner, had ELTAontinued to operate, he couldvkeaepaid the deficiency in
the escrow accoufit. See id.

While there may not be direct evidenceRdtitioner having the ppose to deprive the
property owners, a rational trief fact could so conclude baksen the circumstantial evidence
presented at tridl. “A conviction may be sustainedpon nothing more than circumstantial
evidence.” Saxton 547 F.3d at 606. According to the state’s witnesses, Petitioner admitted to
transferring money from the esgv account in order to finandiya support ELTA, and also for
his personal useSee, e.g.doc. 6-20 at PagelD 375-86, 488-92, 553-55. For example, Michael
Waiwood, a former officer and employee of First @moan Title, testified as follows on direct

examination:

® The state presented evidence that one of ELTA’s escrow accounts was used in approximately 450 real
estate closings per month, a total of $160 to $1B@mbeing held in escrow each month. Doc. 6-20 at
PagelD 497. With this volume of real estate transactions, Petitioner was able to disperse the funds due at
the respective closings, even though the accountdefisient, because there was sufficient money held

in escrow from the other pending real estate transact®es.idat PagelD 575-80.

"“A person acts purposely when it is his specific intention to cause a certain result, or, when the gist of
the offense is a prohibition against conduct of a centatare, regardless of what the offender intends to
accomplish thereby, it is his specific intention to engage imwct of that nature.” Ohio Rev. Code

§ 2901.22(A). “Deprive” means to do any of the following: “(1) [wl]ithhold property of another
permanently, or for a period that appropriates a sotiatgortion of its value or use, or with purpose to
restore it only upon payment of a reward or other cematobn; (2) [d]ispose of property so as to make it
unlikely that the owner will recover it; (3) [alccept, use, or appropriate money, property, or services, with
purpose not to give proper consideration in retimmnthe money, property, or services, and without
reasonable justification or excuse for not giving progonsideration.” Ohio Rev. Code § 2913.01(C).

10



Q. So[,] relative to the March 25tlhe afternoon meeting, what did Mr.
Claytonstate?

A. Mr. Clayton stated #t he had transferred mondhe beginning of
1990, 1991, from his escrow accounts to his operating accounts.

Q. For what purpose, did he say?

Well, he said that he had gone through a divorce. He said that he had
transferredmoney. And this practice he saidontinued all through the
nineties up until 2002, where he said that as late as January of ‘02 he had
transferred $250,000 from his escrow account to his operating account, but
during all that period of time he hadnsferred monies to supplement his
operating expenses, to meet payroll, to pay his remittances due First
American, that is the underwriter’s share of the premium collected.

He had told us about that he haduyknow, taken tripghat he had, that

he had -- actually he had a trip scheduled to take employees to
someplace that was going to coS0P00 within the next few weeks in
fact.

So, you know, he had used this money for personal money, this trust
money for personal money, and actually gave me a list on a sheet, a
year by year, from | believe th&heet initially wa from 1995 through
2002 of exact amounts to the penny of monies he had taken from the
escrow account to his operating account.

Q. And this was a sheet that Mr. Clayton himself prepared?
Yes, that's correct.

Q. Did he indicate whether he retath these monies from operating to
escrow?

A. He said that the total may not be that high because he did on
occasion, on a couple of occasions, pay back so to speak sums to the
escrow accounts, but the amount paid back was a very small percentage of
the total amount taken.

Doc. 6-20 at PagelD 380-82.
Based on this evidence, and other similar testimony, the judge reasonably found

Petitioner had the purpose ‘ieprive” as defined i©Ohio Rev. Code 8§ 2913.01(CLf. Saxton

11



547 F.3d at 606-07 (finding there was sufficiemtcumstantial evidence for a reasonable
factfinder to conclude defendant had a motiveaimmit theft). Indeed, Ohio courts have upheld
theft convictions under similar circumstancest. State v. MooreNo. 24957, 2012 Ohio App.
LEXIS 3192, at *1-2, *14-15, *25-26, 2012 W3255031, at *1, *5, *9 (Ohio Ct. App. Aug. 10,
2012) (upholding a theft conviction where a titlssurance agent withdrew money from her
company’s escrow account for her personal usgte v. NoeNos. L-06-1393, L-09-1193, 2009
Ohio App. LEXIS 5825, at *12-18, 2009 W&174163, at *5-7 (Ohio Ct. App. Dec. 31, 2009)
(finding there was sufficient evidence tapport a theft conviction under § 2913.02(A)(2) when
defendant, the sole manager of a comypaook company funds for personal us8jate v.
Wilson No. 05AP-747, 2006 Ohio App. LEXIS 2968t *1-11, 2006 WL 1681444, at *1-4
(Ohio Ct. App. June 20, 2006)iftling sufficient evidence to show defendant committed theft
under 8 2913.02(A)(2) where defendant tramsf money back and forth between her
employer’'s bank account and her personal bactount, even though her employer did not
actually lose any moneyptate v. LloydNo. 94-J-43, 1996 Ohiédpp. LEXIS 3182, at *1-2,
*10-12, 1996 WL 420210, at *1, *4 (Ohiot. App. July 25, 1996) (findig sufficient evidence to
convict defendant of theft under § 2913.02 wheremttant-guardian withdrew funds from his
wards’ trust accounts for his peral use without the consent of the Preb@burt, even though
all funds were subsequently accounted for).

Further, Petitioner’'s argument -- that thevas no deprivation suffered by the owners of
the property €.g, real estate closing money) because thiggsato the real ediatransaction lost
their ownership rights when their money was plagedhe escrow account -- is unavailing.
Under Ohio law, “[t]he gist o& theft offense is the wrongftdking.... The important question

is not whether the person from whom the properas stolen was the aetl owner, but rather

12



whether the defendant had alayvful right to possession.”State v. McKoyNo. 74763, 2000
Ohio App. LEXIS 571, at *24, 2000 WL 1932, at *9 (Ohio Ct. App. Feb. 17, 200@ge also
Moore, 2012 Ohio App. LEXIS 3192, at *14-15.

Additionally, there was sufficient evidenceepented at trial to satisfy the “knowingly
obtain or exert control over property” elemer8eeOhio Rev. Code § 2913.02(A). The term
“knowingly,” as used in this statute, means espa “regardless of his purpose...is aware that his
conduct will probably cause a certagsult or will probably be o& certain nature. A person has
knowledge of circumstances when he is awaa¢ such circumstances probably exist.” Ohio
Rev. Code § 2901.22(B). The testimony presergedrial -- that Petitioner admitted to
withdrawing money from ELTA’s escrow accoant- sufficiently deronstrates that he
knowingly exerted control over the money held in escrafwccord Lloyd 1996 Ohio App.
LEXIS 3182, at *2, *10-12.

Finally, the Court finds there was sufficieawidence presented aialrto reasonably infer
that Petitioner’s taking of thescrow money was “[b]Jeyond theope of the express or implied
consent of the owner or persaauthorized to give consent.” See Ohio Rev. Code
§ 2913.02(A)(2). As the Ohio Court dkppeals explained, under Ohio Revise@d€
§ 3953.23(B), a title insurance ageas prohibited from commiring escrow funds with the
agent’s own funds or funds hdby the agent in another capacitgeedoc. 6-12 at PagelD 272-
74. Petitioner, as an escrow agent, was requoadaintain the funds in the escrow account
until they were needed for the real estate closi@ge id. Pursuant to thistatutory prohibition,
the Ohio Court of Appeals reasonably deteedirthat Petitioner did not have consent to
withdraw funds from ELTA’s accounts and depdle funds into it©perating accountAccord

Moore 2012 Ohio App. LEXIS 3192, at *25-26.
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Accordingly, the Ohio Court of Appealreasonably determined that, viewing the
evidence in the light most fawatsle to the prosecution, any ratibtréer of fact could have found
that the essential elementsarfgravated theft under OhiRevised Code § 2913.02(A)(2) were
proven beyond a reasonable doubt. Groune, @rerefore, should be dismissed.

2. Ground Two

In Ground Two, Petitioner argues that lixteen counts of money laundering are
supported by insufficient evidence to sustaionviction against him under the Due Process
Clause. Seedoc. 10 at PagelD 680-91. Petitiongas convicted of ten counts of money
laundering in violation of Ohio Revisedo@e § 1315.55(A)(1), and six counts of money
laundering in violation of Ohidrevised Code § 1315.55(A)(3)Subsection (A) of the statute
provides, in relevanpart, as follows:

(1) No person shall conduor attempt to conduct aammsaction knowing that the

property involved in the transaction is the proceeds of some form of unlawful

activity with the purpose of committingr furthering the commission of corrupt
activity.

*kk

(3) No person shall conduct or attenipticonduct a transéon with the purpose

to promote, manage, establish, carry anfacilitate the promotion, management,

establishment, or carmyy on of corrupt activity.
Ohio Rev. Code § 1315.55(A). Petitioner does dispute that he condted the transactions
constituting money launderify. Seedoc. 10 at PagelD 680-91.Rather, he argues the
prosecution failed to prove that k@&ew the transactionsnvolved the proceeds afnlawful

activity and he had thepurpose of committing or furthering corrupt activity under

8§ 1315.55(A)(1); or that he purposelgted to promote, manage, &ditgh, carry onpr facilitate

8 The state presented evidence of ten transactions which constitutedy laundering under

8 1315.55(A)(1), six of which also coitated money laundering under 8 1315.55(A)($eedoc. 10 at

PagelD 728. For each transaction, the state submitted a copy of the escrow account bank statement
showing the withdraw of money; the actual chedkrfrthe escrow account paid to the operating account;

and a copy of the operating account bankestant showing the check being deposit&gedoc. 6-20 at

PagelD 497-511.
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the promotion, management, establishment, or carrying on ofupto activity under
8§ 1315.55(A)(3).Seedoc. 10 at PagelD 680-91.

The Ohio Court of Appeals reviewed this ofaiand reasonably determined that it had no
merit. In doing so, the court first recited elemeonitshe offenses under Ohio Revised Code
88 1315.55(A)(1) and (3), and then explained as follows:

As we held in our angsis of Clayton'dirst assignmenthe State adduced
sufficient evidence to find Clayton guilty beyond a reasonable doubt of the
aggravated theft of the funds fronLEA’s escrow accourst The State also
established that after hidegally withdrew funds fom the escrow accounts,
Clayton transferred the money into ELBAbusiness operating account and did
not return a substantial portion of theoney to the escrow accounts. The State
also adduced evidence which established the transfer of the funds from the
escrow accounts to the operating account was in no way related to the collection
of earned fees for services rendered by Clayton to his clients. Each act of
depositing the individual checks witledvn from the escrow accounts into the
operating account for Clayton’s own persopehefit was a clear violation of R.C.

§ 1315.55(A)(2).
*%k%

After a thorough review of the reachrwe find that the State presented
sufficient evidence which establishedathClayton deposited funds from the
escrow accounts into his operating account. Moreover, these transactions were
conducted with the purpos# facilitating a corruptactivity, namely Clayton’s
ongoing theft of funds from the escrow account.

Doc. 6-12 at PagelD 275-76.

Petitioner premises Ground Two, in parpon his argument in Ground One -- that his
aggravated theft count was unsupported by sufficeidence. As discussed above, however,
the Court finds Ground One to be without meriiccordingly, Petitioner’'s theft conviction
establishes that hisainsfers of money from ELTA’s esw account to its operating account
constituted “unlawful activity.” Likewise, #se money transfers are considered “corrupt
activity.” SeeOhio Rev. Code 8§ 2923.31(l) (defining “corrupt activity” as a violation of various
criminal statutes, including theft under Ohio Revised Code § 29136R2)alscState v. Caver

No. 91443, 2009 Ohio App. LEXIS 1100, at *30-2B09 WL 726145, at *11-12 (Ohio Ct. App.
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Mar. 19, 2009) (affirming a money laundering cartian for which the “corrupt activity” was
theft under 8 2913.02xf. Nog 2009 Ohio App. LEXIS 825, at *18-19 (upholding money
laundering convictions where dhcompany manager took comgafunds for personal use).
Petitioner’s assertion -- that eas unaware such conduct was illegas not a defense to his
conviction. SeeCheek v. United State498 U.S. 192, 199 (1991) (“[lj]gnorance of the law ... is
no defense to criminal prosecution”).

Further, Petitioner's argument -- that the state failed to prove the requisite rea
elements for his money laundering charges uniavailing. As noted above, a conviction may
be supported solely by circumstantial evidencBaxton 547 F.3d at 606. In Petitioner’s
criminal trial, the state presented testimongnirseveral witnesses that Petitioner admitted to
transferring money from the ELTAscrow account to its operating account, and then used those
funds for personal needssee, e.g.doc. 6-20 at PagelD 375-8638-92, 553-55. For instance,
Michael Waiwood testified that, when officers Birst American Titleconfronted Petitioner
about the deficient escrow accouprgtitioner reacted as follows:

Well, [Petitioner] said, you know, he waery clear, he admitted that he
took the money, that he was, you know, dalyahopeful that he could restore it
and that he would do anythingatht took to pay it back.

He would, he would mortgage hishe would secure wh his assets the
obligation. He would try to raise monekle would turn over the business to First
American and he wouleven go to jail

Doc. 6-20 at PagelD 383 (emphasis added). Such testimony, viewed in the light most favorable
to the prosecution, is sufficieevidence from a which a reasonatiler of fact could infer that
Petitioner knew his transactions involved thegeeds of unlawful activities, and he acted with

the requisite purpose ke, the “purpose of committing or furthering the commission of corrupt

activity” under 8 1315.55(A)(1); anthe “purpose to promote, mage establish, carry on, or

facilitate the promotion, management, establishinor carrying on o€orrupt activity” under
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(A)(3). Accordingly, the Ohio Court of Amals reasonably determined that, viewing the
evidence in the light most favorable to the pi@gion, there was sufficient evidence to convict
Petitioner of sixteen counts of money laundering under Ohio Revised Code 88 1315.55 (A)(1)
and (A)(3). Ground Two, therafe, should be dismissed.
3. Ground Three

In Ground Three, Petitioner argues that hig twnvictions -- for engaging in a pattern of
corrupt activity -- are supported by insufficienidance in violation of the Due Process Clause.
Seedoc. 10 at PagelD 691-700. The statute umdech Petitioner wasanvicted provides, “No
person employed by, or associated with, any ens&@hall conduct or parjpate in, directly or
indirectly, the affairs of the enterprise through #eya of corrupt activityor the collection of an
unlawful debt.” Ohio Rev. Code § 2923.32(A)(1).

The Ohio Court of Appeals rejected Fetier’'s argument on the merits as follows:

R.C. 8§ 2923.32(A)(1)provides, “No m®n employed by, or associated
with, any enterprise shattonduct or participate in, iictly or indirectly, the
affairs of the enterprise thugh a pattern of corrupt adtiy * * * .” “Enterprise’
includes any individual, sole proprieship, partnership, limited partnership,
corporation, trust, union, governmenteagy, or other legal entity, or any
organization, association, or group ofrgmns associated in fact although not a
legal entity. ‘Enterprise’ includes illic as well as licit enterprises.” R.C. §
2923.31(C). “Pattern of corrupt activity’ @ans two or more incidents of corrupt
activity, whether or not there has beepréor conviction, that are related to the
affairs of the same enterprise, are nolated, and are not so closely related to
each other and connected in time and place that they constitute a single event.”
R.C. § 2923.31 (E).

The court inUJ.S. Demolition & Contracting, n v. O’'Rourke Constr. Co.
(1994), 94 Ohio App.3d 75, 640 N.E.2d 235, pethbut that “[the Ohio pattern
of corrupt activity statutes] are pattednafter the Racketeering Influenced and
Corrupt Organizations Act (‘RICO’)Section 1961 et seq., Title 18, U.S.
Code.*** In applying [the Ohio pattern aforrupt activity statgs], Ohio courts
look to federal case law applying RICO.”

In Cedric Kushner Promotions, Ltd. v. Kir{001), 533 U.S. 158, 121
S.Ct. 2087, 150 L.Ed.2d 198, the U.S. Supreme Court applied RICO and
specifically addressed the argumenésently advanced by Clayton. King, the
plaintiff alleged that thedefendant violated RICGtatutes by engaging in a
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pattern of corrupt activity in theoaduct of his business. The defendant

maintained that he could not be a “person” operating a separate “enterprise”

because he was the president and soleekbbtter of his closely held corporation.

The U.S. Supreme Court held that thguisite distinctness between the defendant

and his corporation was sufficient to ddish that they were legally distinct

entities, thus that the defendant, as the sole shareholder/officer/employee was the

“person,” and his corpotian was the “enterprise.”

Similar to the defendant iKing, Clayton was the president and owner of

ELTA. In that role, Clayton was the septe and distinct “person,” while []

ELTA was the “enterprise” that he actedabhgh when he engadeén a pattern of

corrupt activity, to wit[:] aggravatetheft and money laundering. Thus, the State

adduced sufficient evidence to convict Gtayof engaging in a pattern of corrupt

activity.
Doc. 6-12 at PagelD 276-78 (brackets added).

Again, Petitioner does not dispute that hengotted the acts underlying his “engaging in
corrupt activity” conviction. Ratr, he claims the state, bagihis convictions only on those
acts, has not established the requisite elemertteeabffense. Having already determined there
is sufficient evidence to support Petitiorsertheft and money ladering convictions, the
“corrupt activity” elemeh has been satisfied.See Ohio Rev. Code 8§ 2923.31(l) (defining
“corrupt activity” as a violation of various iaminal statutes, including money laundering under
Ohio Revised Code § 1315.55, and theft under Ohio Revised Code § 2913.02).

Petitioner first asserts there was no evidence ptiern of corrupt activity because his
numerous money transfers ctinged a “single ongoing event.This argument has no merit.
The state presented evidence tRatitioner illegally withdrewnoney from the escrow account
during the period of 1995 un002, specifically providing docusntation of ten transfersSee
doc. 6-20 at PagelD 381-82, 497-511. This ttutes a pattern of corrupt activitySeeOhio
Rev. Code § 2923.31(E) (defining “pattern of corraptivity” as “two or more incidents of

corrupt activity, whether or not there has been a prior conviction, thatlatedrto the affairs of

the same enterprise, are not isolated, and argondbsely related to each other and connected in
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time and place that they constitute a single eve@f’) Fasheun v. MorgamNo. 98-3535, 2000
U.S. App. LEXIS 8255, at *20-21 (6th Cir. A@1, 2000) (finding sufficient evidence to support
a “pattern of corrupt activity” under 8 2923.32(A)(1) where #wvidence showed defendant
obtained a series of fraudulent loans on separate occastta®;v. BakerNo. 6-03-11, 2004
Ohio App. LEXIS 1799, at *11-13, 2004 WR77688, at *3-5 (Ohio Ct. App. Apr. 26, 2004)
(finding sufficient evidence o& “pattern of corrupt actiwt under § 2923.32(A)(1) where the
state presented testimonysaveral drug transactions).

Second, Petitioner argues the state failegrtve he was “employed by, or associated
with, any enterprise” because in dealing with ELTHW, was in effect associating with himself.
Citing Cedrick Kishner Promotions, Ltd. v. Kin$33 U.S. 158 (2001), the Ohio Court of
Appeals correctly determined thBetitioner, in his role athe president and owner of ELTA,
“‘was the separate and distinperson,” while the ELTA was th ‘enterprise’ that he acted
through when he engaged in a pattern of coragpvity, to wit[:] aggavated theft and money
laundering.” Doc. 6-12 at PagelD 277-78 (betskadded). Other Ohio courts have made
similar findings. See, e.g.Noe 2009 Ohio AppLEXIS 5825, at *24-27 State v. TheislemMNo.
2005-T-0106, 2007 Ohio App. LEXIS 198, at *8-2807 WL 136102, at *2-4 (Ohio Ct. App.
Jan. 19, 2007)State v. SilvermanNos. 05AP-837, 05AP-838, 05AP-839, 2006 Ohio App.
LEXIS 3791, at *67-70, 2006 WL 2075642,*a#-25 (Ohio Ct. App. July 27, 2006).

Accordingly, the Ohio Court of Appealreasonably determined that, viewing the
evidence in the light most fa\atsle to the prosecution, any ratibtréer of fact could have found
the essential elements of “engaging in a patterooafupt activity” under Ohio Revised Code
§ 2923.32(A)(1) were proven beyond a reasondblgbt. Ground Three, therefore, should be

dismissed.
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C. Ground Four

In Ground Four, Petitioner argues that tghts -- under the DoublJeopardy Clause of
the Fifth Amendment, and the Due Procesau€¢ of the Fourteenth Amendment -- were
violated when he was convicteshd sentenced for theft, mgnkundering, and engaging in a
pattern of corrupt activityor the same conducSeedoc. 10 at PagelD 701-08. The Ohio Court
of Appeals reviewed thigrgument for plain errdrand determined there was no double jeopardy
or due process violation, nor a violation@hio Revised Code § 2941.25. The court stated, in
relevant part:

R.C. § 2941.25, Ohio’s allied offense statute, protects against multiple
punishments for the same criminabncluct, which could violate the Double
Jeopardy Clauses of the United Statesl ®hio constitutionslt provides as
follows:

“(A) Where the same conduct by defentlaan be construed to constitute
two or more allied offenses of similanport, the indictment or information may
contain counts for all sucbffenses, but the defendamiay be convicted of only
one.

“(B) Where the defendant's conduct constitutes two or more offenses of
dissimilar import, or where this conductsudts in two or more offenses of the
same or similar kind committed separately or with a separate animus as to each,
the indictment or information may contacounts for all such offenses, and the
defendant may be convicted for all of them.”

The Supreme Court of Ohio held that the elements of alleged allied
offenses are to be compared in the abst&tete v. Ranc€l999), 85 Ohio St.3d
632, P 1, 1999 Ohio 291, 710 N.E.2d 699 of the syllabuRaimce supra, the
Supreme Court set out a two-part test to determine when convictions may be
obtained for two or more allied offenset similar import. In the first step, the
elements of the offenses at issue aocenpared in the abstract to determine
whether the elements correspond to such a degree that the commission of one
offense will result in the commission of the othit. at 638. However, if a

° The Ohio Court of Appeals revied this claim for plain error only on the ground that Petitioner failed
to raise this argument before the trial couBeedoc. 6-12 at PagelD 281Ground Four, therefore, may
be procedurally defaulted, as the court's plairorereview was an enforcement of the procedural
contemporaneous objection rul&eeHinkle v. Randle271 F.3d 239, 244 (6th Cir. 2001). Because
Respondent did not assert a procedural detdutrround Four in its Return of Wriseedoc. 6, the Court
declines to raise isua spontewithout first providing Petitioner anpportunity to respond to such an
argument. SeeHoward v. Bouchard405 F.3d 459, 476 (6th Cir. 2005AEDPA deference still applies
when the state court reviews a case for plain erf®eeFleming v. Metrish556 F.3d 520, 532 (6th Cir.
2009).
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defendant commits offenses of similanport separately or with a separate

animus, he may be punished for both of them pursuant to R.C. § 2941125(B).

State v. Jonegl997), 78 Ohio St.3d 12, 13-14, 1997 Ohio 38, 676 N.E.2d 80.
*k*k

Initially, we note that aggravatedetthand money laundery are not allied
offenses of similar import. Comparingethrelements of these offenses in the
abstract, it is apparent that commissioroné of them will not necessarily result
in commission of another. Aggravatedetihrequires proof that an individual
deprived an owner of progg or services, in coagnction with obtaining or
exerting control over the property beyond the express or implied consent of the
owner. Neither of the money launderistgtutes contains those elements.

Moreover, the money laundering staClayton was convicted under are
not allied offenses. R.C. § 1315.55(A)({Equires that aimndividual conduct a
transaction knowing that the propertyolved are proceeds from some other
unlawful activity. R.C. 8 1315.55(A)(3) doe®t require that the transaction
involve proceeds from an unlawful activity.

Finally, we find that the trial court did not err when it refused to merge the
aggravated theft and money launderimyrts with the coundf engaging in a
pattern of corrupt actity. Commission of engaging i@ pattern of corrupt
activity will not necessarilyesult in the commission ain aggravated theft or
money laundering. “This is so becauseoawction for engaging in a pattern of
corrupt activity may be based on two mrore violations of numerous other
criminal statutes. See R.C. 2923.31(kefntifying a multitude of crimes that
qualify as ‘corrupt activity’)."State v. MusselmamMontgomery App. No. 22210,
2009 Ohio 424. Because a defendant neetl engage in theft or money
laundering in order to commit the offenseé engaging in a pattern of corrupt
activity and vice versa, the crimes are altied offenses of similar import. Thus,
the trial court did not err by refusing meerge his convictions for theft and money
laundering with his conviction for engagj in a pattern of corrupt activity.

Doc. 6-12 at PagelD 281-85.

The Double Jeopardy Clause protects @&qe from receiving multiple punishments for

the same offenseBrown v. Ohig 432 U.S. 161, 165 (1977). In application “[w]ith respect to

cumulative sentences imposed in a single ttied, Double Jeopardy Clause does no more than

prevent the sentencing court from prescribing greater punishment than the legislature intended.”

Missouri v. Hunter 459 U.S. 359, 366 (1983). The relevgnestion, therefore, is whether the

Ohio legislature intended to puhishe same conduct cumulativelyseeOhio v. Johnson467

U.S. 493, 499 & n.8 (1984)olpe v. Trim __ F.3d __, No. 11-4365, 2013 U.S. App. LEXIS
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439, at *15-16, 2013 WL 70655, at *6 (6th Cir. J&1.2013). In assess] the legislature’s
intent, the Court is “bound by state court’s construction ofahstate’s own statutes.Volpe
2013 WL 70655, at *6 (quotinBanner v. Davis886 F.2d 777, 780 (6th Cir. 1989)). “Thus, for
purposes of double jeopardy analysis, once a state bas determined that the state legislature
intended cumulative punishments, a fedaedleascourt must defer to that determinatioff.”ld.

In this case, the Ohio Cduof Appeals definitely statethat theft under Ohio Revised
Code § 2913.02(A)(2); money laundering undeicORevised Code 8§ 1315.55(A)(1); money
laundering under Ohio Revised Code 8 1315.55(A)&B) engaging in a pattern of corrupt
activity under Ohio Revised dde 8§ 2923.32(A)(1) are not allieaffenses of similar import
within the meaning of Ohio Revised Code § 2941.25, and thenefaydoe separately punished.
Seedoc. 6-12 at PagelD 282-85. Accordingly,feteng to the Ohio Court of Appeals’
determination -- that the Ohio legislature intedccumulative punishments for these statutes --
the Court finds that Petitioner's double jeopardy rights were not victat8de Volpe2013 U.S.
App. LEXIS 439, at *15-22accord Cody v. JeffreysNo. 2:10-cv-974, 2013 U.S. Dist. LEXIS

6594, at *19-22, 2013 WL 170268, at *7-8 (S.D. Ohio Jan. 16, 2013).

19 The familiar test for Double Jeopardy violations is Bieckburger‘same elements” testwhere the
same act or transaction constitutes a violation of twiindisstatutory provisions, the test to be applied to
determine whether there are two offenses or only one, is whether each provision requires proof of a fact
which the other does not.’Blockburger v. United State284 U.S. 299, 304 (1932%ee also United
States v. Dixon509 U.S. 688, 696-97 (1993). TB&ockburgertest is a “rule of statutory construction,”
and “not a constitutional test in and of itself,” howeveérolpe 2013 U.S. App. LEXIS 439, at *16
(internal quotations and citations wied). It guides federal courte determining congressional intent
regarding cumulative punishment of federal statut@anner 886 F.2d at 781. To the extent the
Blockburgertest is applicable here, it has been satisfiédd. set forth in the Ohio Court of Appeals’
analysis, the offenses for which Petitioner was coadict aggravated theft, money laundering, and
engaging in a pattern of corrugdtivity -- each contain distinct elements from one another.

' In making this finding, the Court recognizes that the Ohio Supreme CoBtate v. Johnsoro42
N.E.2d 1061 (Ohio 2010), subsequently overruled the then-contrdtiamgetest for allied offenses,
applicable when Petitioner’'s appeal was decidddat 1069-70. (The Supreme Court of Ohio dismissed
Petitioner's appeal on May 5, 201€gedoc. 6-16, andohnsonwas decided on December 29, 2010.)
However, as the Sixth Circuit recently clarified, the new test establishddhimsondoes not apply
retroactively, and is therefore inapplicable to Petitioner’'s c&seVolpe 2013 U.S. App. LEXIS 438, at
*29-30, *36-37.
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D. Ground Five

In Ground Five, Petitioner @ims his rights under thEx Post Factoand Due Process
Clauses, and the Eighth Anmdment’s prohibition against cruand unusual punishment, were
violated when he receivatbn-minimum, consecutive semices for his convictionsSeedoc. 10
at PagelD 708-19. As a preliminary matter, Petitioner's Eighth Amendment claim is
procedurally defaulted because he did not famtgsent this argument to the Ohio Court of
Appeals. SeeHicks v. Straup377 F.3d 538, 552-53 (6@ir. 2004). In his stte court appellate
briefs, there is no mention of the Eighth Amdenent or “cruel and unusual punishmentSee
doc. 6-9 at PagelD 179-88; dd8-14 at PagelD 308-09. Conversely, this claim fails on the
merits because a sentence within the statutoiman -- such as Petitioner’s -- generally does
not constitute cruel and unusual punishment under the Eighth Amendwesiin v. Jacksgn
213 F.3d 298, 302 (6th Cir. 2008).

With respect to his remaining argumenh Ground Five, Petdner asserts it was
unconstitutional for the trial court to retroactivelpply the statutory séencing scheme -- that
came into effect after the Ohio Supreme Court’s decisiddtate v. Foster845 N.E. 2d 470,

494-98 (Ohio 2006) -- in sentencing hiar acts which occurred prior feoster™® Seedoc. 10 at

2The statutory range of imprisonméat aggravated theft and monewtalering -- third-degree felonies,
seeOhio Rev. Code 88 1315.99(C); 2923.02(A)(2) (2085)s one to five years. Ohio Rev. Code §
2929.14(A)(3) (2005). The statutory range of imprisonment for engaging in a pattern of corrupt activity
-- a first-degree felonyseeOhio Rev. Code § 2923.32(B)(1) (2005) -- is three to ten years. Ohio Rev.
Code § 2929.14(A)(1) (2005). Petitioner was sentemcdive years on the aggravated theft count; one
year for each money laundering count (to be serveducently); and six years for one merged count of
engaging in a pattern of corrupt activity. Doc. 6-7.

13 BeforeFoster, Ohio Revised Code § 2929.14(B) required the sentencing court to make certain factual
findings €.g, “the offender has previously served a gniserm”; or the shortest prison term “will
demean the seriousness of the offender’s conduct”) by a preponderance of the evidence before imposing a
more-than-the-minimum prison terntee Foster845 N.E.2d at 489-90. Likewise, the sentencing court
was required to make certain factual findingg( “that at least two of the offenses were committed as
part of a course of conduct[,] and the harm wagrsat or unusual that no siegbrison term adequately
reflects the seriousness of the conduct”) before imposing consecutive sentBreeisl.at 490-91. In
Apprendi v. New Jerseyp30 U.S. 466 (2000), the U.S. Supreme Court held the Sixth Amendment
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PagelD 708-19. The Ohio Court of Appeals ddesed this argument for plain error reviéw
and rejected it as follows:

Initially, it should be noted that thiourt is bound to follow the decision
of the Ohio Supreme Court ifroster State v. Smith(Aug. 25, 2006),
Montgomery App. No. 21004, 2006 Ohio 4408e “cannot overrule or modify
Foster” State v. NewmafAug. 9, 2006), Summit App. No. 23038, 2006 Ohio
4082. We do not have the jurisdiction to declaosterunconstitutionalState v.
Durbin (Sept. 29, 2006), Greene App. No. 2005-CA-134, 2006 Ohio 5125.
“Moreover, even if we weraot bound by the mandate KFoster we do not
believe that the Ohio Supreme Coutialding in that case operates asearpost
factolaw.” Smith supra, 2006 Ohio 4405.

The United States Constitution, Afgcl, Section 10, provides that no
State shall pass ax post factdaw. Id. The United States Supreme Court stated
that “[t]he Ex Post FactdClause, by its own terms, doaot apply to the courts.”
Rogers v. Tenness€2001), 532 U.S. 451, 460, 121 S.Ct. 1693, 149 L.Ed.2d 697.
Retroactive judicial decision-making is lited by the due process concept of fair
warning, not by thex post factalause State v. Bruc€2007),170 Ohio App.3d
92 , 2007 Ohio 175, 866 N.E.2d 44; deegers v. Tennesseg32 U.S. at 459.
“With respect to judicial decisions, fawarning is violated when the judicial
interpretation is ‘unexpected and indefiéles by reference to the law which had
been expressed prior tbe conduct in issue.ld.; seeRogers v. Tennesses32
U.S. at 461, 462; see alBouie v. Columbig1964), 378 U.S. 347, 354, 84 S.Ct.
1697, 12 L.Ed.2d 894.

Additionally, we note that irState v. EImorel22 Ohio St.3d 472, 2009
Ohio 3478, 912 N.E.2d 582, the Ohio Supreme Court recently held that a
defendant’s re-sentencing undeoster for offenses that occurred prior to that
decision did nowiolate theex post factalause. In light of the Supreme Court’s
holding inElmore Clayton’s argument is without mie Thus, the trial court did

requires that any fact, other than a prior convictibat increases the maximum penalty for a crime must

be charged in an indictment, submittecatqury, and proven beyond a reasonable doldhtat 490. In
Blakely v. Washingtqrb42 U.S. 296 (2004), the Supreme Court explained that “the ‘statutory maximum’
for Apprendipurposes is the maximum sentence a judge may imgmlsy on the basis of the facts
reflected in the jury verdicor admitted by the defendahtld. at 303 (emphasis in original). Following
Blakely the Supreme Court of Ohio found parts of the Ohio sentencing scheme -- that required judicial
fact-finding before imposing consecutive sentenceseatences beyond the statutory minimum -- were
unconstitutional.Foster, 845 N.E.2d at 494-99. Thus, the court severed those portions of the dttute.

at 496-99. As a result of the severance, “[t]rial courts have full discretion to impose a prison sentence
within the statutory range and are no longer requireddke findings or give their reasons for imposing
maximum, consecutive, or more than minimum sentencésb.’at 498. Petitioner was sentenced after
Foster, accordingly, the sentencing judge had full déson to impose a sentence within the statutory
range, without first making additional findingSeedoc. 6-7.

4 The Ohio Court of Appeals reviewed this claim ftain error only on the grounds that Petitioner failed

to raise this argument before the trial coBeedoc. 6-12 at PagelD 285.[tAough this ground for relief

may also be procedurally defaultédr the reasons stated in notes@pra the Court declines to raise the
issue of procedural defadtia sponte
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not err when it sentenced Clayton to non-minimum, consecutive sentences for his
offenses.

Doc. 6-12 at PagelD 285-86 (italics added).

To the extent Petitionexrsserts this claim under thkx Post FactcClause, his argument
is unavailing. TheEx Post FactoClause prohibits the legislative enactment of any law that
“changes the punishment, and inflia greater punishment, thar tlaw annexed to the crime,
when committed.”Rogers 532 U.S. at 456 (citation omitted].he Clause does apply to judicial
acts, howeverld. Rather, a challenge to a judicial decisiorearpost factgrounds is properly
made under the Due Process ClauRehiman v. Brunsmart64 F.3d 615, 620 (6th Cir. 2011).
Retroactive judicial decision-rkeng must comport with “core duprocess concepts of notice,
foreseeability, and, in particular, the right fair warning as those concepts bear on the
constitutionality of attaching eninal penalties to what previously had been innocent conduct.”
Rogers 532 U.S. at 459. Accordingly, “when examig whether a judicial interpretation of
criminal law...violates ¢x post factp concerns, the relevant caderation is whether that
decision is ‘unexpected and inde$gble by reference to the lamhich had been expressed prior
to the conduct in issue.Ruhlman 664 F.3d at 620 (quotirfgogers 532 U.S. at 462).

Petitioner'sex post factodue process rights we not violated when the trial court
sentenced him to non-minimum, consecuseatences in accordance with peesterOhio law.
TheFosterseverance remedy did not alter the sentgnange for the offenses for which he was
convicted. Petitioner correctiyotes that, under the pF@ster sentencing scheme, he was not
subject to an increased prison tesmthe grounds that he previbuserved a prison term (if he
had, in fact, not previously served a prisomrme however, he nonetheless was subject to an
increased sentence if the sentencing court determiihedhortest prison term authorized for the

offense...[would] demean the seriousness ef @ffender’s conduct or [would] not adequately
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protect the public from futurerime by the offender or othersOhio Rev. Code § 2929.14(B)
(2005). Further, he was subject to consecuteetences upon a finding that “[a]t least two of
the multiple offenses were committed as part of one or more courses of conduct, and the
harm...was so great or unusual that no singkoprterm...adequately reflects the seriousness of
the offender's conduct.” Ohio Rev. Code 8§ 2929.14(E)(4)(b) (2005). Given Petitioner’s
repeated acts of illegally transferring large suwwhmoney from ELTA’s escrow account into its
operating account over an extended period of time sentencing judge could have reasonably
made such findings. Thus, both before and d&ftater, Petitioner was on notice and had “fair
warning” of the potential penalties he facedl aif the trial court’s discretion to impose those
penalties. Furtherthis Court has repeatedly rejectadguments such as those made by
Petitioner> See, e.g.Ruhiman 664 F.3d at 619-248mith v. Brunsmar626 F. Supp. 2d 786,
793-95 (S.D. Ohio 2009Ho00ks v. SheetdNo. 1:07-cv-520, 2008 U.S. Dist. LEXIS 77612, at
*8-13, 2008 WL 4533693, at *4-5 (S.D. Ohio Oct. 3, 20@8jd, 603 F.3d 316 (6th Cir. 2010).
Moreover, in rejecting Petitionerex post factochallenge to his non-minimum
sentences, the Ohio Court of Appeals reliedStete v. EImore912 N.E.2d 582 (Ohio 2009).
Elmore in turn, relied on many federal Coudt Appeals decisions that reject simikex post
facto challenges to the remedial holdingBooker See idat 589. Accordingly, the Ohio Court
of Appeals’ decision -that the there was nex post factalue process vioten in sentencing

Petitioner to non-minimum, consecutive seoB -- was neither ootrary to, nor an

> The Court acknowledges the dicta in the Sixth CircuRishimandecision: “It is possible that a
defendant who served no priorigan term, who is sentenced to a greater-than-minimum term
notwithstanding the absence of any of the statutacysfthat were necessary to support a greater-than-
minimum sentence préester could support an ex-post-facto-type due process claiRuhiman 664

F.3d at 623. However, such circumstances are not present here. Although there is no evidence that
Petitioner had served a prior prison term, the trmlrc could have reasongbfound “the shortest
authorized sentence...[would] demean the seness of the offender’'s conduct or [would] not
adequately protect the public from future crime by the offender or others,” Ohio Rev. Code § 2929.14(B)
(2005), and imposed a hon-minimum sentence on that basis.
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unreasonable application of, cleadstablished federal lawAccord Ruhlman664 F.3d at 624.
E. Ground Six
In Ground Six, Petitioner asserineffective assistance afounsel on the following
grounds:

Even recognizing scrutiny of waosel's performance to be highly
deferential, Petitioner asserts that courfselPetitioner made errors so serious
that counsel was not functioning a% tttounsel” guaranteed Petitioner by the
Sixth Amendment. That deficient penfoance prejudiced Petitioner's defense.
Counsel’s errors were so serious adeprive Petitioneof a fair trial.

Counsel’s decision not to fully investigate viable defenses and develop the
related arguments regardingalés of escrow law as presented in this Petition was
unreasonable and could not be justifiad [a] “tactical decision” to focus
exclusively on alternate defenses. Counsel failéal make obviously meritorious
arguments as to [the] legality of mitigating circumstances on which the trial court
based its verdict. But for such errors hgltcounsel, the result of the proceedings
would have been different.

Appellate counsel was ineffective in omitting the significant and obvious
legal escrow issues from the appeal wiplesuing issues that were clearly and
significantly weaker.

If this Court finds any of the Grounds in this Petition to have been
procedurally defaulted for failure by Petitioner to raise such claims Pro Se in his
State Supreme Court appeal as UWhit8tates Constitutional claims, then
Petitioner must have been “ineétive” counsel in that ligHf

Doc. 2 at PagelD 30-31 (brackets added).

To prevail on an ineffective assistance of counsel clainab&aspetitioner “must point
to specific errors in counsel’'s performancédams v. Bradshaw484 F. Supp. 2d 753, 772
(N.D. Ohio 2007) (citindJnited States v. Cronj@l66 U.S. 648, 666 (1984)). The only specific
claim in Ground Six concerns counsel's alledaidure to investigate and develop a defense
based on escrow law. Respondent asieatsGround Six is procedurally defaultséedoc. 6 at

PagelD 48-55, and the Court agrees.

®Recognizing his final argument -- that he was ingifeccounsel for himself -- has no merit, Petitioner
states he is abandoning this claim in his Traverse. Doc. 10 at Pagell3&R@F.aretta v. Cal422 U.S.
806, 835-36 (1975).
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A habeasclaim must be “fairly presented” to tistate courts at each stage of the state
appellate processO’Sullivan, 526 U.S. at 847-48. “A clairmay only be considered ‘fairly
presented’ if the petitioner asserted both a factual and legal basis for his claim in state court.”
Newton v. Million 349 F.3d 873, 877 (6th Cir. 2003). s state court appellate briefs,
Petitioner argues ineffective assistance of cdurtsg bases his claim solely on counsel’s
alleged failure to object to his sentence before the trial cégtdoc. 6-9 at PagelD 188-89;
doc. 6-14 at PagelD 310-11. Petitioner failed to raise the specific ineffective assistance of
counsel argument he now raises in habeaspetition --i.e., his counsel was ineffective for
failing to argue there wengo escrow accountsSee id. accordLundgren v. Mitche]l440 F.3d
754, 769 (6th Cir. 2006) (holding that six allegedtances of ineffectey assistance of counsel
were procedurally default because those $igesiib-claims wer@ot raised on appealyong v.
Money 142 F.3d 313, 322 (6th Cir. 1998) (finding thatineffective assistare of counsel claim
was procedurally defaulted where the petitiom argument in the state courts relied upon
different grounds than in hisbeaspetition)’

Nonetheless, even assumimgguendo that this claim were not procedurally defaulted,
such a claim fails on the merits. ContraryRetitioner’'s assertion, his trial attorney cross-
examined the state witnesses concerning theresgants of an escrow account and questioned
whether such requirements were satisfied in Petitioner’'s sasdpc. 6-20 at PagelD 459-63,

526-31; and, in his closing argemt brief, contended there was no proof that the ELTA accounts

" Further, to the extent Petitioner bases this ineffective assistance of counsel sub-claim on facts outside
the trial court record, his claim is proceduddfaulted because he did not file a petition for post-
conviction relief pursuant to Ohio Revised Code § 2953.21(AY52e State v. GibspA30 N.E.2d 954,

957 (Ohio 1980). The 180-day limitatis period to file a petition for pesonviction relief in the trial

court has long since passedgOhio Rev. Code § 2953.21(A)(1)(c)(and Petitioner has not shown that

he would satisfy the requirements to file animely petition under Ohio Rev. Code § 2953.23(A).
Accordingly, because it would be futile for Petitionemptesent these claims to the state court now, he is
procedurally barred from bringing them in his fedéabeasproceedings See Williams460 F.3d at 806.
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qualified as escrow account§eedoc. 6-5 at PagelD 125-26. Moreover, Petitioner’s appellate
counsel raised similar arguments on egdpto the Ohio Court of AppealsSeedoc. 6-9 at
PagelD 171-72. Accordingly, Ground Six should be dismissed.

[ll. RECOMMENDATION

Based on the foregoing analysis, it RECOMMENDED that Petitioner's 8§ 2254
petition for a writ of habeas corpusbe DISMISSED with prejudice, and this case be
TERMINATED upon the Court’s docket.

Reasonable jurists would ndisagree with the recommeed disposition on all grounds
for relief. See Slack v. McDanieb29 U.S. 473, 484 (2000). Furthan appeal of an Order
adopting this Report and Recommendatioruldanot be taken in objective good faitisee28
U.S.C. 8§ 1915(a)(3)Coppedge v. United State369 U.S. 438, 445-46 (1962). Therefore, if
Petitioner seeks to appeal an Order adgpthis Report and Recommendation, the Court
RECOMMENDS that Petitioner beDENIED a certificate of appealability anoh forma

pauperisstatus on such an appeal.

March5, 2013 s/Michael J. Newman
UnitedStatesdMagistrateJudge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(Bpy party may serve and file sffex; written objections to the
proposed findings and recommendations wWitf@URTEEN days after being served with this
Report and Recommendation. Pursuant to FedCiR. P. 6(d), this pgod is extended to
SEVENTEEN days because this Report is being setwedne of the methodsf service listed

in Fed. R. Civ. P. 5(b)(2)(B)(Cor (D) and may be extendddrther by the Court on timely
motion for an extension. Such objections shadicHfy the portions of t Report objected to and
shall be accompanied by a memorandum of lawuipport of the objections. If the Report and
Recommendation is based in whole or in pgbn matters occurring of record at an oral
hearing, the objecting party shalfomptly arrange for the transgtion of the reord, or such
portions of it as all parties may agree upon erMuagistrate Judge deems sufficient, unless the
assigned District Judge otlmase directs. A party marespond to another paisyobjections
within FOURTEEN days after being served with a copgréof. Failure to make objections in
accordance with this procedure may forfeit rights on ap@ea.United States v. Walte638 F.

2d 947 (6th Cir. 1981)fhomas v. Arnd74 U.S. 140 (1985).
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