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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

WAYNE L. WHEAT,

Plaintiff,
Case No. 3:11-cv-309
V.
District Judge Walter H. Rice
J.P. MORGAN CHASE BANK, N.A., etal., : Magistrate Judge Michael J. Newman
Defendants.

ORDER GRANTING IN PART AND DENYIN G IN PART PLAINTIFF'S MOTION TO
COMPEL DISCOVERY AND FOR SANCTIONS (DOC. 9)

l. INTRODUCTION

This case is before the Court on Plaingiffhotion to compel discovery, filed on May 23,
2012 (.e,, prior to the June 26, 2012sdovery deadline in this casepoc. 9. In his motion,
Plaintiff not only requests adrder compelling Defendants to respond to requests for admission,
interrogatories and document regts, but he also requestsattithe Court enter an Order
deeming admitted the requests for admission Defendants answered three days after the
parties’ mutuallyagreed-upon deadlifeld. In addition, Plaintiff rquests that the Court award
him attorney’s fees for his havirg file the motion to compelld.

On May 30, 2012, the Court held a conferendk aad, after hearing oral arguments and

explanations from both partiesrdered Defendants to answalt of Plaintiff's outstanding

'Plaintiff acknowledges consentj to multiple continuancesgedoc. 9, PagelD 49-50,
but nevertheless appears to argue thatith@ot actually agree to continuanc&eedoc. 16. In
his reply brief, he states that “Plaintiff's coungglin no position to grant continuances or an
extension of time to respond” and his camswas “merely a good faith courtesyid. at PagelD
584;cf. doc. 9. The Court finds Plaintiff's argumentlte without merit, and is contra to Rules
29(b) and 36(a)(3) of the Federal Rules of Civib¢&dure, which permit parties to stipulate to
extensions of time such as thaganted by Plaintiff here.
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discovery requests by June 7, 2012. On Jumal@ane 7, 2012, Defendants filed with the Court
their written discovery responseSeedocs. 11, 12.

During a follow-up conference call on JuBe2012, Defendants represented to the Court
that they had indeed fully complied with the Court’'s Order. During this same conference call,
the Court granted Defendantstiitdune 15, 2012 an opganity to file awritten response to
Plaintiff's motion, and subsequentiysued an Order allowing Bendants to file their produced
documents under seal. Doc. 13. On Jure 2012, Defendants filed their responsive
memoranda, along with more than 400 pages of sealed documents and a CD, all of which the
Court has revieweth camera Doc. 14.

Plaintiffs motion, having been fully efed and argued by the parties during two
conference calls, is now ripe for ruling.

Il. STANDARD

Rule 37 of the Federal Rules of Civil Procedure authorizes the filing of a motion to
compel discovery responses. Fed. R. Civ. P.)&)&), (B). A court mst ordinarily award the
movant’s reasonable expensesuirmed in filing the motion, includg attorney’s fees, if the
motion to compel is granted “or if the disclosumerequested discovelg provided after the
motion was filed....” Fed. R. Civ. P. 37(a)(5)(AA court has wide discti®on in determining an
appropriate sanction under Rule 3¥at’'| Hockey League v. Metro. Hockey Cl427 U.S. 639,
642-43 (1976)Reg’| Refuse Sys. v. Inland Reclamation 842 F.2d 150, 154 (6th Cir. 1988).

1. DISCUSSION

Plaintiff's motion raises two issues for theutt. First, the Coumnust decide whether it

is necessary to issue an Order compelling Defeisda produce additional documents or written



responses beyond those already produced. Second, the Court must determine whether any
sanctions are warranted undedFR. Civ. P. 37 given the need for Plaintiff's motion.

Regarding the first issue, Defendants arthat Plaintiff’'s motion to compel should be
denied as moot because they have provided written responses and produced responsive
documents to all of Plaintiff's discovery requeétSeedoc. 14. Although Plaintiff originally
served his written discovery requests on Febrdry2012, the record reflects that Plaintiff's
counsel agreed to allow Defendants until Mdy 2012 to respond to Plaiffis interrogatories,
requests for production of documents, and requests for admidsbas. 9, PagelD 49-50; doc.

14, Exhibit A, PagelD 132-33. Defendants do dspute their failure tacomply with this
agreed-upon deadlindd. Nevertheless, the record demonstsahat they filed their responses
to Plaintiff's request for adrasions on May 24, 2012 — the day aRéaintiff filed his motion to
compel. Moreover, Defendantserved their responses anobjections to Plaintiff's
interrogatories and requests for productiondotuments by June 7, 2012, as ordered by the
Court. Seedoc. 11, PagelD 94; doc. 12, PagelD 115.

After reviewing the written responses,wasll as the documents Defendants have filed
under seal with the Court, the Court agrees Ditfendants’ contention thab further Orders to
compel discovery responses are necessaryedder, the discovery deadline has passed.

Regarding the second issue — namelygthver sanctions are necessary — the Court

disagrees with Defendants’ contiem that their failureéo comply with the agreed-upon deadline

’The record reveals that Riéiff's discovery requests, seed on February 21, 2012,
included thirty-three interrogatories, twenty-onelated document regsts, and thirty-four
requests for admissiorSeedocs. 11, 12.

®During the Court’s two conference calls, coeifer both parties acknowledged that, at
some point following the issuance Bfaintiff's discovery requestshey had discussed an issue
as to whether Plaintiff had properly named theexi parties as defendants in this acti@ee
alsodoc. 14, Ex. A, PagelD 133.



of May 21, 2012 was suppoddy “good cause.”Seedoc. 14. Defendantiid not provide any
responses by the parties’ agreed-upon dat&layf 21, 2012, and failed to make any effort to
contact Plaintiff's counsel taequest additional time. Th€ourt is not convinced that
Defendants would have served their responsescim @ expeditious fashion but for the filing of
Plaintiffs motion to compel discovery andetiCourt’s intervention. Accordingly, the Court
finds that, under the express pions of Rule 37, Plaintiff is étled to his attorney’s fees
incurred on May 22-23, 2012 in bringing the motiorctanpel, and for fees incurred relating to
the Court’s conference calls on May 30 ahthe 8, 2012 — both of which were necessary
because of the filing of Plaintiff’s motion.

Although Plaintiff requests thahis Court take a steprher in sanctioning Defendants
by issuing an order deeming all of the tardily-answered requests for admission admitted, the
Court finds such an Order to be unwarranted.

Under Fed. R. Civ. P. 36(b), a request fanasion which is not regmded to within the
applicable time period “is conclusively tablished unless the court on motion permits
withdrawal or amendment of the admissioferry Steel, Inc. v. Paragon Indus., Int06 F.3d
147, 153 (6th Cir. 1997). The Sixth Circuit hasnmoi that Rule 36 “isssentially intended to
facilitate proof at tries by obviating the neetb adduce testimony or documents as to matters
that are really not in controversy.United States v. Petroff-Kliné57 F.3d 285, 293 (6th Cir.
2009). A district court is vesteglith discretion “to permit a longeaime for a written answer to a
request for admissions and to accept ‘the filingmfinswer that would otherwise be untimely.”
Id. (citing Gutting v. Falstaff Brewing Corp710 F.2d 1309, 1312 (8th Cir.1983)). As a result,
“the failure to respond in a timely fashidoes not require the court automatically to deem all

matters admitted.” 1d. (emphasis added). A party seekingamend or withdraw its responses



to a request for admission may do so even without a formal moKemny Steel 106 F.3d at
153-54. A withdrawal “may be imped from a party’s actions,” suas the filing of a belated
denial. Petroff-Kling 557 F.3d at 293-94.

Pursuant to Rule 36(b), thstrict court may, in its dicretion, permit withdrawal (1)
“when the presentation of the merits of the@tiwill be subserved thereby,” and (2) “when the
party who obtained the admission fails to satibily court that withdrawal or amendment will
prejudice that party in maintainingelaction or defense on the merit¥érry Steel 106 F.3d at
154. With respect to the prejudidactor, “[tjhe prejudice coamplated by [Rule 36(b)] is not
simply that the party who ially obtained the admission will noWwave to convince the fact
finder of its truth.”ld. (quotingBrook Village North Assow. General Elec. Cp686 F.2d 66, 70
(1st Cir. 1982)). Prejudice ohis type “relates to specialfficulties a party may face caused by
a sudden need to obtain evidence upon watlvdi or amendment of an admissiond.

Defendants’ responses toalitiff’'s requests for admissns were served on May 24,
2012 - three days after the mutually agreed-upandate of May 21, and one day after Plaintiff
filed his motion to compel. Givethat discovery in this case svatill ongoing at that time, and
also that discussions amongst the parties continue as to whether alhet#dssary entities have
been named as defendants in this mateefn. 3 suprg the Court finds that Plaintiff has
suffered no prejudice by Defendantesponses being serveddardays after their mutually-
agreed date. Moreover, the Court’s reviewDaffendants’ responsesveals that Defendants
wholly admitted a number of Plaintiff's requests for admission, including Request Nos. 1, 2, 7,
13, 17, and 19, and admitted norjemibionable portions to a mber of other requestsSeedoc.
11. Although tardy by three days, the Court wédlertheless permit Defendants’ responses, and

deems any response Defendants may have unkngvadghitted merely by their tardiness to be



withdrawn and amended by Defendants’ responses served on May 24, 86&XPetroff-Kline
557 F.3d at 293-95.

IV.  CONCLUSION

Based upon the foregoing, Plaintiff's Motidn Compel Answerdo Interogatories
Propounded, Production of Documents, and foDasher Deeming Admissions Admitted, doc. 9,
is GRANTED IN PART AND DENIED IN PART.

To the extent Plaintiff's motion seeks anaaa/ of expenses, includy attorney’s fees,
incurred in connection with the motion andetiCourt’'s conference calls, the motion is
GRANTED. By July 10, 2012, Plaintiff shall sulinto Defendants’ counsel an itemized
statement of expenses, including attorney’s feesyrired by him in connection with the grant of
his motion and consistent withetHindings of the Court hereinf there is a dispute concerning
this issue, counsel for both sides shall aohthe undersigned on or before July 16, 2012.

To the extent that the motion seeks @nder compelling Defendants to produce
additional responses and documents, as well a&rdar deeming all of Plaintiff’'s requests for
admission admitted, Plaintiff's motion BENIED.

IT IS SO ORDERED.

July 3,2012 s/ Michael J. Newman
United States Magistrate Judge

“This conclusion is reinforced by the fabait Defendants retained new counsel during
the period here in question.



