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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION AT DAYTON

BRETT L. KELLEY, : Case No. 3:11-cv-400
Plaintiff, : DistrictJudgeWalterH. Rice
MagistratedudgeMichaelJ. Newman

VS,

COMMISSIONEROF
SOCIAL SECURITY,

Defendant.

REPORT AND RECOMMENDATION * THAT: (1) THE ALJ'S
NON-DISABILITY FINDING BE FO UND SUPPORTED BY SUBSTANTIAL
EVIDENCE, AND AFFIRMED; AND (2) THE CASE BE CLOSED

This is a Social Security disability beitefappeal brought pursuant to 42 U.S.C. 8§ 405(g)
and 81383(c). At issue is whether the Administrative Law Judge (“ALJ") erred in finding
Plaintiff Brett Kelley not “disabled” and the®e unentitled to Disability Insurance Benefits
(“DIB™) and/or Supplemental Security Income (“SSI”).

This case is before the Court upon Riffie Statement of Errors (doc. 10), the
Commissioner’s Memorandum in Opposition (doc., i administrative record (doc. 7), and
the record as a whole.

. BACKGROUND
A. Procedural History
Plaintiff filed his applications for DIBrad SSI in November 2008sserting that he has

been under a disability since November 28, 2003, dfieged disability onset date. PagelD

!Attached hereto is NOTICE to the parties regarding objections to this Report and
Recommendation.
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204-14. Plaintiff claims he idisabled due to emphysema, sleep apnea, Chronic Obstructive

Pulmonary Disease (“COPD”), diabetes, astcyn his lungs, lung reduction surgery and

shortness of breath. PagelD 255.

Following initial administrative denial of his applications, Pidirreceived a hearing

before ALJ Peter Silvain on June 29, 2011. Hag®-113. Thereafter, ALJ Silvain issued a

written decision, concluding that Plaffiwas not disabled. PagelD 49-65.

Specifically, the ALJ’s “Findings,” which repsent the rationale of his decision, were as

follows:

1.

The claimant meets the insured statguirements of the Social Security
Act through December 31, 2012;

The claimant has not engaged in substantial gainful activity since
November 28, 2007, the alleged onset date (20 CFR 8§ 404e1SEd,
and 416.97 Et seq);

The claimant has the following sesempairments: chronic obstructive
pulmonary disease, diabetes mellitus, obstructive sleep apnea, obesity,
adjustment disorder with demsion and anxiety (20 CFR 88 404.1520(c)
and 416.920(c));

The claimant does not have an impent or combination of impairments
that meets or medically equals one of the listed impairments in 20 CFR
Part 404, Subpart P, Appaix 1 (20 CFR 88 404.1520(d), 404.1525,
404.1526, 416.920(d), 416.925 and 416.926);

The claimant has the residual functional capacity to perform light work as
defined at 20 CFR 8§ 404.1567(bhda 8 416.967(b) subject to the
following additional limitations: no climbing ladders, ropes, or
scaffolding; only occasional climbing of ramps or stairs; no exposure to
extreme heat or cold, wetness, hdity or environmental pollutants
(fumes, odors, dust, gases, poovgntilated areas); low-stress duties
involving no fixed production quotasnly occasional decision making,
and only occasional changes in watting; only occasional interaction



with the general public; only occasidniateraction with co-workers; only
occasional “over-the-shoulder” supervision;

6. The claimant is unable to perform any past relevant work (20 CFR
88 404.1565 and 416.965);

7. The claimant was born on July 29, 1987.age 44 he is classified as a
“younger individual” for SociaSecurity purposes (20 CFR 88 404.1563
and 416.963);

8. The claimant has an 8th-grade or fted” education as defined for Social
Security purposes (20 CFR 88 404.1564 and 416.964);

9. The claimant does not have “tramafde” work skills within the meaning
of the Social Security Act (20 CFR 404.1568 and 416.968);

10. Considering the claimant’s agelueation, work experience, and residual
functional capacity, there are jobs thist in significant numbers in the
national economy that the claimtacan perform (20 CFR 88 404.1569,
404.1569(a), 416.969, and 416.969(a)); and
11. The claimant was not disabled, asmdi in the Social Security Act, from
November 28, 2007, through the date of this decision (20 CFR
88 404.1520(g) and 416.920(qg)).
Id. at PagelD 52-65.
Thereafter, the Appeals Council denied Riéfis request for review, making the ALJ's
non-disability finding the final administrativeedision of the Commissioner. PagelD 42-gée

Casey v. Sec’y of Health & Human Ser@87 F.2d 1230, 1233 (6th Cik993). Plaintiff filed

this timely appeal on November 10, 2011. Doc. 1.

*The Social Security Administration classii jobs as sedentary, light, medium, heavy,
and very heavy depending on physical erertrequirements. 20 C.F.R. 8 404.1567. Light
work “involves lifting no more than 20 pounds attime with frequent lifting or carrying of
objects weighing up to 10 pounds” afidquires a good deal of walking or standing, or when it
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B. Plaintiff's Hearing Testimony

At the administrative hearing, Plaintiff téged that he is 6’1" tall and weighs 268
pounds. PagelD 78. He lives with his wife and two children, ages 18 and 21. PagelD 81. He
has a driver’'s license and drives his wifework every morning, which involves a 20-minute
round trip. 1d.

Plaintiff testified that he is unable weork primarily due to breathing problefh$agelD
85-86. His breathing abilities are impeded by haij,cand humid conditions, as well as pollen
and perfumes. PagelD 85. Plaintiff testifiedtthis treating physicians were in the process of
running tests to determine if a lung transplant is feasible. PagelD 86.

Plaintiff also testified that he suffers frotepression. PagelD 87-88. He testified that
he used to be active, and previously enjbgeing fishing or watching his children’s sporting
events. PagelD 87. He takes Zoloft for hipréssion, and sees a counselor every two months.
PagelD 88.

Plaintiff estimated that he could sp@oximately 1.5 hours, stand 30-40 minutes, and
occasionally walk one block. PagelD 88-89. He has an inhaler, which he needs only
occasionally. PagelD 89. He admitted to the #iak he could lift a gallon of milk. PagelD
90. He regularly uses a CPAP (continuousitp@s airway pressure) machine and oxygen at

night, but not during the day. PagelD 100.

involves sitting most of the time with some pushing and pulling of arm or leg contrtus.”
®plaintiff's medical records indicate he smol@te pack of cigarettes daily for 21 years,
seePagelD 662, but quit around the time of his alleged disability onset date. PagelD 546.
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On a typical day, he gets up from bed arourd® 4.m. to take his wife to work. PagelD
90. He is able to fix breakdaand lunch for himself.ld. During the day, he sits and watches
television. PagelD 90-91.

Regarding his functional abilities, he accompanies his wife to the grocery store, loads the
dishwasher daily, and weekly carries the laundty and out of the basement of his apartment
building. PagelD 91-92. He is able to vacuone room in the apartment per day. PagelD
92.

II. APPLICABLE LAW

A. Substantial Evidence Standard

The Court’s inquiry on appeal is to detene: (1) whether the ALJ's non-disability
finding is supported by substantial evidence; @&)dvhether the ALJ employed the correct legal
criteria. 42 U.S.C. 88 405(g), 1383(c)(Bowen v.Comm’r of Soc. Sec478 F.3d 742,745-46
(6th Cir. 2007). In performing this reviewgtiCourt considers the record as a wholéephner
v. Mathews574 F.2d 359, 361 (6th Cir. 1978).

Substantial evidence is “such relevanidemce as a reasonable mind might accept as
adequate to support a conclusionRichardson v. Peralegl02 U.S. 389, 401 (1971). When
substantial evidence supports the ALJ’s denial of benefits, that finding must be affirmed, even if
substantial evidence also exists in the reagedn which the ALJ could have found a claimant
disabled.Buxton v. Halter 246 F.3d 762, 772 (6th Cir. 2001).hus, the ALJ has a “zone of
choice’ within which he [or she] can agithout the fear of court interference.ld. at 773.

The second judicial inquiry -- reviewingetcorrectness of the ALJ’s legal analysis --

may result in reversal even if the ALJ's dgon is supported by substantial evidence in the
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record. Rabbers v. Comm’r of Soc. Se882 F.3d 647, 651 (6th Cir. 2009). “[A] decision of
the Commissioner will not be upheld where the S8#s to follow its own regulations and
where that error prejudices a claimant on theitsi@r deprives the claimant of a substantial
right.” Bowen 478 F.3d at 746.

B. “Disability” Defined

To be eligible for DIB and/or SSI benefita claimant must be under a “disability” as
defined by the Social Security Act. 42 WS.8 423(d)(1)(A). Narrowed to its statutory
meaning, a “disability” includes physical and/ornted impairments that are both “medically
determinable” and severe enough to prevent a cidifnam: (1) performinghis or her past job;
and (2) engaging in “substantial gainful activityiat is available in the regional or national
economies. Id.

Administrative regulations require a five-step sequential evaluation for disability
determinations. 20 C.F.R. § 404.1520(a)(4). haitgh a dispositive finding at any step ends the
ALJ’s review,seeColvin v. Barnhart475 F.3d 727, 730 (6th Cir. 2007), the complete sequential

review poses five questions:

1. Has the claimant engaged in substantial gainful activity?
2. Does the claimant suffer from one or more severe impairments?
3. Do the claimant’s severe impairmenédone or in combination, meet or

eqgual the criteria of an impairment set forth in the Commissioner’s Listing
of Impairments, 20 C.F.R. Subpart P, Appendix 1?

4, Considering the claimant’s residuahictional capacity (“RFC”), can he or
she perform his or her past relevant work?

5. Assuming the claimant can no longerrfpem his or her past relevant
work -- and also considering the cta@nt's age, education, past work
experience, and RFC -- do significant rners of other jobs exist in the
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national economy which the claimant can perform?
20 C.F.R. 8§ 404.1520(a)(4¥jiller v. Comm’r of Soc. Secl81 F. Supp. 2d 816, 818 (S.D. Ohio
2001). A claimant bears the ultimate burden d¢éldsshing that he or she is “disabled” under
the Social Security Act’s definitionKey v. Callahan109 F.3d 270, 274 (6th Cir. 1997).
[ll.  OPINIONAND ANALYSIS

Plaintiffs medical history has been adeqlatsummarized in Plaintiff's Statement of
Errors and the ALJ’s decisiosgedoc. 10 at PagelD 685-92; PagelD 51-63, and the Court will
not fully repeat it here. Where applicable, @aurt will identify the mdical evidence relevant
to its decision.

On appeal, Plaintiff claims the ALJred by failing to properly weigh reports by
Plaintiff's two treating physicians, Latha Venkdte®d.D. and Pamela Daufel, M.D. Doc. 10 at
PagelD 685-96.

In assessing the medical evidence supportingiendor disability benefits, the ALJ must
adhere to certain standards. In generad dpinions of treating physicians are entitled to
controlling weight. Cruse v. Comm’r of Soc. Seb02 F. 3d 532, 540 (6th Cir. 2007). Under
the “treating physician rule,” the ALJ is requiréal “generally give greater deference to the
opinions of treating physicians than to the opinions of non-treating physicians because: ‘these
sources are likely to be the medical professionadst able to provide a detailed, longitudinal
picture of [the claimant’s] medical impairmésit and may bring a unique perspective to the
medical evidence that cannot be obtained ftbm objective medical findings alone or from
reports of individual examinations, such as citagive examinations or brief hospitalizations.™

Blakley v. Comm’r of Soc. Se®81 F.3d 399, 406 (6th Cir. 2009) (quoting 20 C.F.R. §
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404.1527(d)(2)).

Nevertheless, a treating physician’s statemerthat a claimant is disabled -- is not
determinative of the ultimate issue of disabilitandsaw v. Sec’y of Health & Human Servs.
803 F.2d 211, 213 (6th Cir. 1986). A treating physits opinion is to be given controlling
weight only if it is well-supported by medicalpcceptable clinical and laboratory techniques,
and is not inconsistent with the other evidence of recddd, Walters v. Comm’r of Soc. Sgec.
127 F.3d 525, 530 (6th Cir. 1997). Accordinghn ALJ may properly reject a treating
physician’s opinion that does not meet these standa®#®20 C.F.R. § 404.1527(d)(2).

Dr. Venkatesh, an internist, began tregtiPlaintiff in October 2007 for his breathing
difficulties. PagelD 543. In June 2009, .D¥enkatesh reported diagnoses of COPD,
obstructive sleep apnea, chronic lung disease, diabetes, but noted Plaintiff had a “good
response” to a number of medications prescriibedhose impairments. PagelD 543-44. She
opined that Plaintiff was “currently not employable,” but provided no explanation of, nor
medical support for, her opinionSeePagelD 544.

Dr. Daufel also began treating Pk#inin October 2007. PagelD 661. Thereatfter,
following an April 2011 examination, she opinedtiPlaintiff was “unemployable.” PagelD
670. Nevertheless, Dr. Daufel acknowledged attthwe that Plaintiff could work 3-4 hours per
day, stand or walk 15-20 minutes per day, stan® fminutes without interruption, and sit for an
entire workday without issue.ld. In support of her opinionDr. Daufel noted, without
additional explanation, that Plaintiff “hdsnited lung capacity. He is on home oxygen. He
also has back pain.”ld.

In his decision, the ALJ found “the conclusiohDr. Venkatesh and Dr. Daufel that the
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claimant is rendered ‘unemployable’ cannot beegi controlling, or even deferential, weight.
Such conclusion is neither well supported medical acceptable clinical and laboratory
diagnostic techniques nor consistent with othdrsgantial evidence in the case record.” PagelD
61. He also found that the “overly pessimistic assessment of the claimant’s walkinggst@mdiin
lifting capabilities provided by Dr. Daufel is not consistent with the weaiflthe evidence, rather
unimpressive results of most clinical testad &he claimant's own statements concerning his
capabilities.” Id.

The ALJ's analysis is well supported by SacBecurity regulations and the medical
evidence of record. A treating source’s opinas to a claimant’s employability is a legal
conclusion, and not a “medical source opinion,leBned by Social Security regulations, which
the ALJ must accept.See20 C.F.R. 88 404.1527(c)—(d). Soc&curity regulations mandate
that the question -- of whether or not a claimianéble to work -- is an administrative issue
reserved solely to the province of the Commissionel; seealso Warner v. Comm’r of Soc.
Sec, 375 F.3d 387, 390 (6th Cir. 2004) (“The deteration of disability is ultimately the
prerogative of the Commissioner, not the treating physician”). The treating physician opinions
here -- that Plaintiff is unable to work -- weheis unentitled to controlling or deferential weight.
See20 C.F.R. 88 404.1527(e)(1), 416.927(e)(1) (“Aetagnt by a medical source that you are
‘disabled’ or ‘unable to work’ does not mean tkaag will find that you are disabled”); Soc. Sec.
Ruling 96-5p, 1996 WL 374183, at *2 (“Whether an individual is ‘disabled’ under the Aet. T
regulations provide that the finalsponsibility for deciding issues such as these is reserved to the

Commissioner”).



Furthermore, the ALJ’s decision is wekgained in his extensive discussion of the
contrary medical evidence of record. Foramste, the ALJ cited the opinion of Judith Brown,
M.D., who examined Plaintiff in March 2009PagelD 515-29. Dr. Brown concluded that
Plaintiff's ability to perform work-related activities -- such as bending, stooping, lifting, walking,
crawling, squatting, carrying, and pushing oilipg heavy objects -- was “at least mildly
impaired by the findings noted.” Pagel®l8. A “mild” or even “moderate” functional
limitation is not suggestive of a disabilitySee Sims v. Comm’r of Soc. $Sd06 F.App’x 977,

980 (6th Cir. 2011) (noting that “moderate” functional limitations are “non-disabling”).

In April 2009, Linda Hall, M.D., after carefueview of the medical evidence of record,
opined that Plaintiff retained the RFC for a limiteange of light work, so long as he refrained
from work with ladders, used stairs only ocoasilly, and avoided dust exposure. PagelD 532.
The same month, Willa Caldwell, M.D. completed a physical RFC assessment form, and also
found Plaintiff capable of performing a limiteénge of light work. PagelD 533-40. Dr.
Caldwell opined that Plaintiff should not wovkith ladders/ropes/scaffolds, only occasionally
climb ramps and stairs, and avoid moderaggosure to fumes, odors, dusts, gases, and poor
ventilation. PagelD 537.

In September 2009, another state agency doctor, James Gahman, M.D., reviewed
Plaintiff's records and affirmed Dr. Caldwellfsxding -- that Plaintiff has the RFC for a limited
range of light work. PagelB21. Dr. Gahman also notedathPlaintiff’'s October 2008 and
March 2009 pulmonary function studies did rdgmonstrate obstructive lung disease, and

Plaintiff's shortness of breath upon exertion \weasbably due to his obesity and deconditioning.
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Id. Dr. Gahman also commented that the medisadience did not demonstrate that Plaintiff
needed daytime oxygenld.

In addition, the ALJ considered the opmniof William Houser, M.D., a pulmonary
disease specialist, who testified at the adstiative hearing as a Medical Expert. PagelD
103-11. Dr. Houser opined that Plaintiff’'s impaénts, singly or in combination, did not meet
a Listing, and agreed with the aforementioned yss’ opinions that Plaintiff could perform
“light work with the exclusion of no more thaecasional contact with concentrated exposure to
dust, smoke, and fumes” and no more than occasional exposure to humidity, temperature
extremes, or similar environmental factors. g&1® 108. Dr. Houser further testified that he
found no evidence indicating Plaintiff's neft oxygen during work hours. PagelD 109-11.

To the extent Plaintiff argues that the Aetred because evidence exists in the record
which supports a finding of disability, th€ourt finds such an argument unavailingee
Buxton 246 F.3d at 772. It is the Commissioner’s timT to resolve conflicts in the medical
evidenceseeHardaway v. Sec’y of Health & Human Sen&23 F.2d 922, 928 (6th Cir. 1987),
and that is exactly what the ALJ did here. v&i the contrary medical evidence of record, the
ALJ acted well within the permissible “zone dfaice” in his rejection of the shared opinion of
Drs. Venkatesh and DaufelFelisky v. Bowen35 F.3d 1027, 1035 (6th Cir. 1994). In addition,
the ALJ complied with the Social Securitegulations by providing “good reasons” for
discounting the opinions of Drs. Venkatesh and Daufke20 C.F.R. 88 404.1527(d)(2),
416.927(d)(2)see also Wilson v. Comm’r of Soc. S8€8 F.3d 541, 545 (6th Cir. 2004).

It is not the Court’s role tsift through the facts and makeda novodetermination of

whether a claimant is disabled. The ALJ, not the Court, is the finder of &itdrlet v. Sec’y
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of Health & Human Servs823 F.2d 918, 920 (6th Cir. 1987). So long as the Commissioner’s
decision is supported by substantial evidence, it must be affirmed. 42 U.S.C. 8405(g);
Richardson, 402 U.S. at 401. Where theresudbstantial evidence supporting the ALJ’'s
resolution of the disputed facts, the Court maffirm the ALJ even if the Court would likely
have resolved the disputed facts in Ri#fis favor had it been the trier of factNunn v. Bowen
828 F.2d 1140, 1144 (6th Cir. 1987).

Were this Court to have been thdtial finder of fact, hearing this case onda novo
basis, the result reached herein might well haenkdifferent. However, the task of this Court
is not to determine whether the record contaunbstantial evidence of disability. Rather, the
Court’s task is limited to determining whethtte Commissioner’s decision of non-disability is
supported by substantial evidence. In this matter, the record is so suppiéiuéedn, 800 F.2d
at 548.

IV. RECOMMENDATION

Based upon the foregoing, the Court finds Plaintiff's assignment of error to be without

merit. The ALJ’s decision is supported by substantial evidence and should be affirmed.
IT IS THEREFORE RECOMMENDED THAT:

1. The ALJ’s non-disability finding beéind supported by substantial evidence, and
AFFIRMED; and

2. This case bELOSED.

Decemberl,2012 s/Michael J. Newman
United StatedMagistrateJudge
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NOTICE REGARDING OBJECTIONS

Pursuant to Fed. R. Civ. P. 72(b), apgrty may serve and file specific, written
objections to the proposed findings and recommendations VWDWRTEEN days after being
served with this Report and Recommendations. Pursuant to Fed. R. Civ. P. 6(d), this period is
extended t&SEVENTEEN days because this Report is besegved by one of the methods of
service listed in Fed. R. Civ. P. 5(b)(2)(B)(©},(D) and may be extended further by the Court
on timely motion for an extension. Such objecs shall specify the portions of the Report
objected to and shall be accompanied by a memdora of law in support of the objections. If
the Report and Recommendations are based inewdrdh part upon matters occurring of record
at an oral hearing, the objecting party shall priyngrrange for the transcription of the record,
or such portions of it as all parties may egmupon or the Magistrate Judge deems sufficient,
unless the assigned District Judge otherwisects. A party may respond to another party’s
objections withinFOURTEEN days after being served with copy thereof. Failure to make
objections in accordance with thisopedure may forfeit rights on appe8ke United States v.
Walters 638 F. 2d 947 (6th Cir. 198IJhomas v. Arrd74 U.S. 140 (1985).
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